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38 : I. FUNDAMENTAL IDEAS

losophy as reconciliation; for seeing that the conditions of a social world at
least allow for that possibility affects our view of the world itself and our at-
titude toward it. No longer need it seem hopelessly hostile, a world in
which the will to dominate and oppressive cruelties, abetted by prejudice
and folly, must inevitably prevail. None of this may ease our loss, situated as
we may be in a corrupt society. But we may reflect that the world is not in
itself inhospitable to political justice and its good. Cur social world might
have been different and there 1s hope for those at another time and place.

PART I1

Principles of Justice

§12. Three Basic Points

12.1. In Part II we discuss the content of the two principles of justice that
apply to the basic structure, as well as various grounds in favor of them and
replies to a number of objections. A more formal and organized argument
for these principles is presented in Part I1I, where we discuss the reasoning
that moves the parties in the original position. In that argument the original
position serves to keep track of all our assumptions and to bring out their .
combined force by uniting them into one framework so that we can more
easily see their implications.

I begin with three basic points which review some matters discussed in
Part I and introduce others we are about to examine. Recall first that justice
as fairness is framed for a democratic society. Its principles are meant to an-
swer the question: once we view a democratic society as a fair system of so-
cial cooperation between citizens regarded as free and equal, what princi-
ples are most appropriate to it? Alternatively: which principles are most
appropriate for a democratic society that not only professes but wants to
take seriously the idea that citizens are free and equal, and tries to realize .
that idea in its main institutions? The question of whether a constitutional
regime is to be preferred to majoritarian democracy, we postpone until later

(Part IV, §44).

12.2. The second point is that justice as fairness takes the primary sub-
Ject of political justice to be the basic structure of society, that is, its main
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political and social institutions and how they fit together into one unified
system of cooperation (§4). We suppose that citizens are born into society
and will normally spend their whole lives within its basic institutions. The
nature and role of the basic structure importantly influence social and eco-
nomic inequalities and enter into determining the appropriate principles of
Justice. _

In particular, let us suppose that the fundamental social and economic
inequalities are the differences in citizens® life-prospects (théir prospects
over a complete life) as these are affected by such things as their social class
of origin, their native endowments, their opportunities for education, and
their good or ill fortune over the course of life (§16). We ask: by what prin-
ciples are differences of that kind—differences in life-prospects—made le-
gitimate and consistent with the idea of free and equal citizenship in society
seen as a [air system of cooperation?

12.3. The third point is that justice as fairness is a form of political liber-
alism: it tries to articulate a family of highly significant {moral) values that
characteristically apply to the political and social institutions of the basic
structure. It gives an account of these values in the light of certain special
features of the political relationship as distinct from other relationships, as-
gociational, familial, and personal.

{a) It is a relationship of persons within the basic structure of society, a
structure we enter only by birth and exit only by death (or so we
may assume for the moment). Political society is closed, as it were;
and we do not, and indeed cannot, enter or leave it voluntarily.

{b) Political power is always coercive power applied by the state and its
apparatus of enforcement; but in a constitutional regime political
power ia at the same time the power of free and equal citizens as a
collective body. Thus political power is citizens’ power, which they
impose on themselves and one another as free and equal.

The idea of political liberalism arises as follows. We start from two facts:
first, from the fact of reasonable pluralism, the fact that a diversity of rea-
sonable comprehensive doctrines is a permanent feature of a democratic so-
ciety; and second, from the fact that in a democratic regime political power
is regarded as the power of free and equal citizens as a collective body.
These two points give rise to a problem of political legitimacy. For if the
fact of reasonable pluralism always characterizes democratic societies and if
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political power is indeed the power of free and equal citizens, in the light of
what reasons and values—of what kind of a conception of justice—can citi-
zens legitimately exercise that coercive power over one another?

Political liberalism answers that the conception of justice must be a polit-
ical conception, as defined in §9.1. Such a conception when satisfied allows
us to say: political power is legitimate only when it is exercised in accor-
dance with a constitution (written or unwritten) the essentials of which all
citizens, as reasonable and rational, can endorse in the light of their com-
mon human reason. This is the liberal principle of legitimacy. It is a further
desideratum that all legislative questions that concern or border on these
essentials, or are highly divisive, should also be settled, so far as possible,
by guidelines and values that can be similarly endorsed.

In matters of constitutional essentials, as well as on questions of basic
Justice, we try to appeal only to principles and values each citizen can en-
dorse. A political conception of justice hopes to formulate these values: its
shared principles and values make reason public, while freedom of speech
and thought in a constitutional regime make it free. In providing a public
basis of justification, a political conception of justice provides the frame-
work for the liberal idea of political legitimacy. As noted in §9.4, however,
and discussed further in §26, we do not say that a political conception for-
mulates political values that can settle all legislative questions. This is nei-
ther possible nor desirable. There are many questions legislatures must
consider that can only be settled by voting that is properly influenced by
nonpolitical values. Yet at least on constitutional essentials and matters of
basic justice we do try for an agreed basis; so long as there is at least rough
agreement here, fair social cooperation among citizens can, we hope, be
maintained.’

12.4. Given these three points, our question is: viewing society as a fair
system of cooperation between citizens regarded as free and equal, what
principles of justice are most appropriate to specify basic rights and Tiber-
ties, and to regulate social and economic inequalities in citizens’ prospects
over a complete life? These inequalities are our primary concern,

To find a principle to regulate these inequalities, we look to our firmest
considered convictions about equal basic rights and liberties, the fair value

1. It is not always clear whether a question involves a constitutional essential, as will be
mentioned in due course. If there is doubt about this and the question is highly divisive,
then citizens have a duty of civility to try to articulate their claims on one another by refer-
ence to political values, if that is possible.
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of the political liberties as well as fair equality of opportunity. We look out-

side the sphere of distributive justice more narrowly construed to see

whether an appropriate distributive principle is singled out by those firmest
convictions once their essential elements are represented in the original po-
sition as a device of representation (§6). This device is to assist us in work-
ing out which principle, or principles, the representatives of free and equal
citizens would select to regulate social and economic inequalities in these
prospects over 2 complete life when they assume that the equal basic liber-
ties and fair opportunities are alrcady secuired.

The idea here is to use our firmest considered convictions about the na-
ture of a democratic society as a fair system of cooperation hetween free
and equal citizens—as modeled in the original position—to see whether the
combined assertion of those convictions so expressed will help us to iden-
tify an appropriate distributive principle for the basic structure with its eco-
nomic and social inequalities in citizens® life-prospects. Our convictions
about principles regulating those inequalities are much less firm and as-
sured; so we look to our firmest convictions for guidance where assurance
is lacking and guidance is needed ( Theory, §§4, 20).

§13. Two Principles of Justice

13.1. To try to answer our question, let us turn to a revised statement of
the two principles of justice discussed in Theory, §§11-14. They should

now read:?

(a) Fach person has the same indefeasible claim to a fully adequate
scheme of equal basic liberties, which scheme is compatible with
the same scheme of liberties for all; and

(b) Social and economic inequalities are to satisfy two conditions; first,
they are to be attached to offices and positions open to all under
conditions of fair equality of opportunity; and second, they are to

2. This section summarizes some points from “The Basic Liberties and Their Priority,?
Tanmer Lectures on Human Values, vol. 3, ed. Sterting MeMurrin (Salt Lake City: University
of Utah Press, 1982), §1, reprinted in Political Liberalism, In that essay 1 try to reply to what
I believe are two of the more serious objections to my account of liberty in Theory raised by
H. L. A, Hart in his splendid critical review cssay, “Rawls on Liberty and Its Priority” Uni-
wersity of Chicage Law Review 40 (Spring 1978): 551-555, reprinted in his Essays in Fures-
prudence and Philosophy (Oxford: Oxford University Press, 1983). No changes made in jus-
tice as fairness in this restatement are more significant than thosc forced by Hart's review.
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be to the greatest benefit of the least-advantaged members of society
(the difference principle).®

As T explain below, the first principle is prior to the second; also, in the
second principle fair equality of opportunity is prior to the difference prin-
ciple. This priority means that in applying a principle (or checking it
against test cases) we assume that the prior principles are fully satisfied. We
seek a principle of distribution (in the narrower sense) that holds within the
setting of background institutions that secure the basic equal liberties (in-
cluding the fair value of the political liberties)* as well as fair equality of op-
portunity. How far that principle holds outside that setting is a separate
question we shall not consider.”

13.2. The revisions in the second principle are merely stylistic, But be-
fore noting the revisions in the first principle, which are significant, we
should attend to the meaning of fair equality of opportunity. This is a dif-
ficult and not altogether clear idea; its role is perhaps best gathered from
why it is introduced: namely, to correct the defects of formal equality of op-
portunity~careers open to talents—in the system of natural liberty, so-
called (Theory, §12: 62ff; §14). To this end, fair equality of opportunity is
said to require not merely that public offices and social positions be open
in the formal sense, but that all should have a fair chance to attain them. To

3. Instead of “the difference principle,” many writers prefer the term “the maximin prin-
ciple,” or simply “maximin justice,” or some such locution. See, for example, Jeshua Co-
hen’s very full and accurate account of the difference principle in “Democratic Equality,”
Ethics 99 (July 198g): 727-751 But I still use the term “difference principle” to emphasize
first, that this principle and the maximin rule for decision under uncerteinty (§28.1) are two
very distinct things; and second, that in arguing for the difference principle over other dis-
tributive principles (say a restricted principle of {average) utility, which includes a social
minimum), there is no appeal at all to the maximin rule for decision under uncertaincy. The
widespread idea that the argument for the difference principle depends on exireme aversion
fo uncertainty is a mistake, although a mistake unhappily encouraged by the faults of exposi-
tion in Tkeory, faults to be corrected in Part III of this restatement.

4. See Theory, §36: 197-199. .

5. Some have found this kind of restriction objectionable; they think a poliical coneep-
tion should be framed to cover all logically possible cases, or all conceivable cases, and not
restricted to cases that can arise only within a specified institutional context. Sec for exam-
ple Brian Barry, The Liberal Theory of Fustice (Oxford: Oxford University Press, 1973),
p- 112. In contrast, we seek a principle to govern social and economic inequalities in demo-
cratic Tegimes as we know them, and so we are concemed with inequalities in citizens® life-
prospects that may acmally anse, giver our understanding of how certain instimtions work.
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specify the idea of a fair chance we say: supposing that there is a distribu-
tion of native endowments, those who have the same level of talent and abil-
ity and the same willingness to use these gifts should have the same pros-
pects of success regardless of their social class of origin, the class into
which they are born and develop until the age of reason. In all parts of soci-
ety there are to be roughly the same prospects of culture and aclncvemcnt
for those similarly motivated and endowed.

"Fair equality of opportunity here meaus liberal equality. To accomplish
its aims, certain requirements must be imposed on the basic structure be-
yond those of the system of natural liberty. A free market system must be set
within a framework of political and legal institutions that adjust the long-
run trend of economic forces so as to prevent excessive concentrations of
propeity and wealth, especially those likely to lead to political domination.
Society must also establish, among other things, equal opportunities of ed-
ucation for all regardless of family income (§15).°

13.3. Consider now the reasons for revising the first principle.” One is
that the equal basic liberties in this principle ‘are specified by a list as fol-
lows: freedom of thought and liberty of conscience; political liberties (for
example, the right to vote and to participate in politics) and freedom of as-
sociation, as well as the rights and liberties specified by the liberty and in-

tegrity (physical and psychological) of the person; and finally, the rights .

- and liberties covered by the rule of law. That the basic liberties are specified
by a list is quite clear from Theory, §11: 61 (15t ed.); but the use of the singu-
lar term “basic liberty” in the statement of the principle on Theory, §11: 60
(15t ed.), obscures this important feature of these liberties.

This revision brings out that no priority is assigned to liberty as such, as
if the exercise of something called “liberty™ had a preeminent value and
were the main, if not the sole, end of political and social justice. While there
is a general presumption against imposing legal and other restrictions on
conduct without a sufficient reason, this presumption creates no special
pricrity for any particular liberty. Throughout the history of democratic

6, These remarks are the merest sketch of 2 difficult idea. We come back to it from time
10 time.

7. This principle may be preceded by a lexically prior principle requiring that basic
needs be met, as least insofar as their being met is a necessary condition for citizens to un-
derstand and to be able fruitfully to exercise the basic rights and Liberties. For a statement of
such.a principle with further discussion, see R. G. Peffer, Mareism, Morality, and Social
Fustice {Princeton: Princeton University Press, 1990), p. 14.
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thought the focus has been on achieving certain specific rights and kiberties
as well as specific constitutional guarantees, as found, for example, in vari-
ous bills of rights and declarations of the rights of man. Justice as fairness
follows this traditional view.

13.4. A list of basic liberties can be drawn up in two ways. One is histori-
cal: we survey various democratic regimes and assemble a list of rights and
liberties that seem basic and are sccurely protected in what seem to be his-
torically the more successful regimes. Of course, the veil of ignorance
means that this kind of particular information is not available to the parties
in the original position, but it is available to you and me in setting up justice
as fairness.® We are perfectly free to use it to specify the principles of justice
we make available to the parties.

A second way of drawing up a list of basic rights and liberties is analyti-
cal: we consider what liberties provide the political and social conditions
essential for the adequate development and full exercise of the two moral
powers of free and equal persons (§7.1). Following this we say: first, that
the equal political liberties and freedom of thought enable citizens to de-
velop and to exercise these powers in judging the justice of the basic
structure of society and its social policies; and second, that liberty of con-
science and freedom of association enable citizens to develop and exercise
their moral powers in forming and revising and in rationally pursuing (indi-
vidually or, more often, in association with others) their conceptions of
the good. :

Those basic rights and Liberties protect and secure the scope required
for the exercise of the two moral powers in the two fundamental cases just
mentioned: that is to say, the first fundamental case is the exercise of those
powers in judging the justice of basic institutions and social policies; while
the second fundamental case is the exercise of those powers in pursuing
our conception of the good, To exercise our powers in these ways is essen-
tial to us as free and equal citizens.

8. Here I should mentian that there are three points of view in justice as fairness that it is
essential to distinguish: the point of view of the parties in the original position, the point of
view of citizens in a well-ordered society, and the point of view of you and me who are set-
ting up justice as fairness as a political conception and trying to use it to organize into one
coherent view our considered judgments at all levels of generality. Keep in mind that the
parties are, as it were, artificial persons who are part of = procedure of construction that we
frame for our philosophical purposes. We may know many things that we keep from them.
For these three points of view, see Political Liberalism, p. 28.
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13.5. Observe that the first principle of justice applies not only to the ba-
sic structure (both principles do this) but more specifically to what we
think of as the constitution, whether written or unwritten. Observe also that
some of these liberties, especially the equal political Liberties and free-
dom of thought and association, are to be guaranteed by a constitution
(Theory, chap. IV), What we may call “constituent power,” as opposed
to “ordinary power”® is to be suitably institutionalized in the form of
a regime: in the right to vote and to hold office, and in so-called bills
of rights, as well as in the procedures for amending the congtitution, for
example. .

" These matters belong to the so-called constitutional essentials, these es-
sentials being those crucial matters about which, given the fact of pluralism,
working political agreement is most urgent (§9.4). In view of the fundamen-
tal nature of the basic rights and liberties, explained in part by the funda-
mental interests they protect, and given that the power of the people to con-
stitute the form of government is a superior power (distinct from the
ordinary power exercised routinely by officers of a regime), the first princi-
ple is assigned priority. :

This priority means (as we have said) that the second principle (which
includes the difference principle as one part) is always to be applied within
a setting of background institutions that satisfy the requirements of the first
principle (including the requirement of securing the fair vahue of the politi-
cal liberties), as by definition they will in a well-ordered society.'’ The fair
value of the political liberties ensures that citizens similarly gifted and moti-
vated have roughly an equal chance of influencing the government’s policy
and of attaining positions of authority irrespective of their economic and
soctal class.”! To explain the priority of the first principle over the second:

9- This distinction is derived from Locke, who speaks of the people’s power to consritute
the legislative as the first and fundamenial faw of all commonwealths. John Locke, Second
Treatise of Government, §8134, 141, 140.

10. It is sometimes objected to the difference principle a5 a principle of distributive Jus-
tice that it contains no restrictions on the overall hature of permissible distributions. It is
concerned, the objection runs, solely with the least advantaged. But this objection is incor-
rect: it overlooks the fact that the parts of the two principles of justice are designed to work
in tandem and apply as a unit, The requirements of the prior principles have important dis-
trtbutive effects. Consider the effects of fair equality of opportunity as applied to education,
say, or the distributive effects of the fair value of the political liberties, We cannot possibly
take the difference principle seriously 50 long as we think of it by itself, apart from its setting

within prior principles.

1. {See Political Liberalism, p. 358.]
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this priority rules out exchanges (“trade-offs,” as ecolnc;fnists SZY)}?CMC?S
the basic rights and liberties covered by thelﬁrst prmm}:nle. and the soc :
and economic advantages regulated by the dlﬁj'erence pru%mple. For exax;ll
ple, the equal political liberties cannot be denied to certain grouis 01; : :
grounds that their having these liberties may enable them to block policie:
r economic growth and efficiency. .
ne‘;i‘:f (f:n we justify%: selective service act that grants ec.lut.:atmnal. aillefe;:
ments or exemptions to some on the grounds that doing thfs is a socia yet
ficient way both to maintain the armed forces a.md to pr0v1cle' mcentlves‘ (f
those otherwise subject to conscription to acquire vlalu.able skills by cgimt}ill
uing their education. Since conscription is a drf:lstllf: interference w1d ] e
basic liberties of equal citizenship, it cannot be _]ustlﬁeq by any needs less
compelling than those of the defense of these equal liberties themselves
: 333L). ) .
(Tlxaﬁ?;tgif sgisnt) about priority: in asserting the priority-(ff the hasllﬁ
‘rights and liberties, we suppose reasonably flavorable c?ndmon?‘to o
tain. That is, we suppose historical, econormic and s.0c1al clo.ndlti.onsl to
be such that, provided the political will exists, effective political 11.15t1tu-f
tlons can be established to give adequate scope Ifor the exercise nc;l
those freedoms. These conditions mean that the barriers to constitutio
government (if such there are) spring largely frorn the political c?lture
and existing effective interests, and not ﬁ'o.m, for instance, a lack o eco-
nomic means, or education, or the many skills needed to run a democratie

: 1
regime.'?

13.6. It is important to note a distinction hetwee:n the ﬁrt?t a?d secoilcf
principles of justice. The first principle, as explalnec} b‘y its mt(?,rprff:‘ ?il
tion, covers the constitutional essenti:.ﬂs. The second.pr'mczplc -ni:qu;;es all:
equality of opportunity and that soc‘lal and econormic mequah‘t;]s;ﬂ € g;):lre
erned by the difference principle,lwhlf:h we dlscu.ss n §§17—1g. 1 e S.O ¢
principle of opportunity is 2 constituho_nal essential—for example, a princi

" ple requiring an open society, one with careers open to talents {to use

the eighteenth-century phrase}—fair equality of opportu.nit'y reguires more
than that, and is not counted a constitutional essential. Similarly, although a

12. The priority (or the primacy) of the basic-equa.l Iiberties does not, conf(.irary to Ir)r::;::
opinion, presuppose a high level of wealth and income. See Amartya Sen an -‘]eaz Drere ;
Hunger and Public Action (Oxford: Oxford Um}'ers.lty Press, 1989), chap., 1§, an Pt
Dasgupta, An Inquiry inte Well-Being and Destitution (Oxford: Oxford University R

1993), chaps. 1-2, | and passim,
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social minimum providing for the basic needs of all citizens is also 2 consti-
tutional essential (§38.3-4; §49.5), the difference principle is more demand-
ing and 1s not so regarded.

The basis for the distinction between the two principles is not that the
first expresses political values while the second does not. Both principles
express political values. Rather, we see the basic structure of society as hav-
ing two coordinate roles, the first principle applying to one, the second
principle to the other (Theory, §11: 53). In one role the basic structure

specifies and secures citizens’ equal basic iberties (including the fair value .

of the political liberties {§45)) and establishes a just constitutional regime.
In the other role it provides the background institutions of social and eco-
nomic justice in the form most appropriate to citizens seen as free and
equal. The questions involved in the first role concern the acquisition and
the exercise of political power. To fuldill the liberal principle of legitimacy
(§12.3), we hope to settle at least these questions by appeal to the political
values that constitute the basis of free public reason (§26).

The principles of justice are adopted and applied in a four-stage se-
quence.” In the first stage, the parties adopt the principles of justice be-
hind a veil of ignorance. Limitations on knowledge available to the parties
~ are progressively relaxed in the next three stages: the stage of the constitu-
tional convention, the legislative stage in which laws are enacted as the con-
stitution allows and as the principles of justice require and permit, and the
final stage in which the rules are applied by administrators and followed by
citizens generally and the constitution and laws are interpreted by members
of the judiciary. At this last stage, everyone has complete access to all the
facts. The first principle applies at the stage of the constitutional conven-
tion, and whether the constitutional essentials are assured is more or less
visible on the face of the constitution and in its political arrangements and
the way these work in practice. By contrast the second prineiple applies at
the legislative stage and it bears on all kinds of social and economic legisla-
tion, and on the many kinds of issues arising at this point (Theory, §31: 172~
176). Whether the aims of the second principle are realized is far more dif-
ficult to ascertain. To some degree these matters are always open to reason-
able differences of opinion; they depend on inference and judgment in as-
sessing complex social and economic information. Also, we can expect
more agreement on constitutional essentials than on issues of distributive
Jjustice in the narrower sense.

13. [See Theory, §31: 172176, and Political Liberalism, pp. 397-398.]
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Thus the grounds for distinguishing the constitutional essentials covered
by the first principle and the institutions of distributive justice covered
by the second are not that the first principle expresses political values and
the second does not. Rather, the grounds of the distinction are four:

(a) The two principles apply to different stages in the application of
principles and identify two distinct roles of the basic structure;

(b) It is more urgent to settle the constitutional essentials;

(c) It is far easier to tell whether those essentials are realized; and

(d) It seems possible to gain agreement on what those essentials should
be, not in every detail, of course, but in the main outlines.

13.7. One way to see the point of the idea of constitutional essentials is to
connect it with the idea of loyal opposition, itself an essential idea of a con-
stitutional regime. The government and its loyal opposition agree on these
constitutional essentials, Their so agreeing makes the government legiti-
mate in intention and the opposition loyal in its opposition. Where the loy-
alty of both is firm and their agreement mutually recognized, a constitu-
tional regime is secure. Differences about the most appropriate principles
of distributive justice in the narrower sense, and the ideals that underhe
them, can be adjudicated, though not always properly, within the existing
political framework, '

While the difference principle does not fall under the constitutional es-
sentials, it is nevertheless important to try to identify the idea of equality
most appropriate to citizens viewed as free and equal, and as normally and
fully cooperating members of society over a complete life. I believe this idea
involves reciprocity'® at the deepest level and thus democratic equality
properly understood requires something like the difference principle. ( say
“something like,” for there may be various nearhy possibilities.) The re-

14. [As understood in justice as faitmess, reciprocity is a relation between citizens ex-
pressed by principles of justice chat regulate a social world in which all who are engaged in
cooperation and do their part as the rules and procedures require are to benefit in an appro-
priate way as assessed by a suitable henchmark of comparison. The two principles of justice,
including the difference principle with its implicit reference to equal division as a bench-
mark, formulate an idea of reciprocity between citizens. For a fuller discussion of the idea of
reciprocity, see Political Liberalism, pp, 16-17, and the introduction: 10 the paperback edi-
tion, pp. xkiv, xlvi, Ji, The idea of reciprocity also plays an important part in “The Idea of
Public Reason Revisited,” Universify of Chicags Law Review, 64 (Summer 1997): 765-807,
reprinted in The Law of Peoples (Cambridge, Mass.: Harvard University Press, 1999) and
Collected Papers.] ’
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maining sections of this part (§§14-22) try to clanfy the content of this prin-
ciple and to clear up a number of difficulties.

§14. The Problem of Distributive Justice

14.1. The problem of distributive justice in justice as fairness is always
this: how are the institutions of the basic structure to be regulated as one
unified scheme of institutions so that a fair, efficient, and productive system
of social cooperation can be maintained over time, from one generation to
the next? Contrast this with the very different problem of how a given bun-
dle of commedities is to be distributed, or allocated, among various indi-
viduals whose particular needs, desires, and preferences are known to us,
and who have not cooperated in any way to produce those commodities.
This second problem is that of allocative justice { Theory, §11: 56; §14: 77).

To illustrate: accepting the assumptions implied by interpersonal cardi-
nal comparisons of well-being, we might, for example, allocate the bundle
of commodities so as to achieve the greatest satisfaction summed over these
individuals from the present into the future. As a political conception of
Justice, the classical principle of utility (as found in Bentham and Sidgwick)
can be seen as adapting the idea of allocative justice so as to be a single
principle for the basic structure over time.

14.2. We reject the idea of allocative justice as incompatible with the fun-
damental idea by which justice as fairness is organized: the idea of society
as a fair system of soctal cooperation over time. Citizens are seen as cooper-
ating to produce the social resources on which their claims are made. In a
well-ordered society, in which both the equal basic [iberties (with their fair
value) and fair equality of opportunity are secured, the distribution of in-
come and wealth illustrates what we may call pure background procedural
Jjustice. The basic structure is arranged so that when everyone follows the
publicly recognized rules of cooperation, and honors the claims the rules
specify, the particular distributions of goods that result are acceptable as
Just (or at least as not unjust) whatever these distributions turn out to be.

To elaborate: within the framework of background justice set up by the
basic structure, individuals and associations may do as they wish insofar as
the rules of institutions permit. Observe that particular distributions cannot
be judged at all apart from the claims (entitlements) of individuals earned
by their efforts within the fair system of cooperation from which those dis-
tributions result. In contrast to utilitarianism, the concept of allocative jus-
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tice has no application. There is no criterion for a just distribution apart
from background institations and the entitlements that arise from actually
working through the procedure.’ It is background institutions that provide
the setting for fair cooperation within which entitlements arise.

14.3. These points can be made clearer as follows. The word “back-
ground” in the phrase “background procedural justice” above is intended
to indicate that certain rules must be included in the basic structure as a
system of social cooperation so that this system remains fair over time, from
one generation to the next.'®

Consider an example. The draft rule in a professional sport such as bas-
ketball ranks teams in the opposite order from their standing in the league
at the end of the season: championship teams go last in the draft of new
players. This rule provides for regular and periodic changes in the roster of
teams and is designed to ensure that teams in the league are more or less
evenly matched from year to year, so that in any given season each team can
give any other a decent game. These changes of players are necessary to
achieve the aims and attractions of the sport and are not foreign to its pur-
pose. '

The tequired background rules are specified by what is necessary to
fulfill the two principles of justice. Later on we survey some of these as
found in a property-owning democracy (Part IV)." For example, back-
ground institations must work to keep property and wealth evenly enough
shared over time to preserve the fair value of the political liberties and fair
equality of opportunity over generations, They do this by laws regulating
bequest and inheritance of property, and other devices such as taxes, to
prevent excessive concentrations of private power (Theory, §43: 245f.).

14.4. Since the difference principle applies to institutions as public sys-
tems of rules, their requirements are foreseeable. They do not involve any
more continuous or regular interference with individuals® plans and actions
than do, say, familiar forms of taxation. Since the effects of those rules are
foreseen, they are taken into account when citizens draw up their plans in

15. See Theory, §14: 74-77, and note the distinction made there between the three kinds
of procedural justice.

16. The term “background™ is introduced here and is not used in Theory.

17. Property-owning democracy ia discussed in Theory, chap. V, but unfortunately the
contrast between it and welfare-state capitalism is not made clear enough. This defect I aim
to correct in Part IV,
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the first place. Citizens understand that when they take part in social coop-
eration, their property and wealth, and their share of what they help to pro-
duce, are subject to the taxes, say, which background institutions are known
to impose. Moreover, the difference principle (as well as the first principle
and the first part of the second principle) respects legitimate expectations
based on the publicly recognized rules and the entitlements earned by indi-
viduals { Theory, §§47-48)."

The rules of background institutions required by the two principles of
justice (including the. difference principle) are designed to achieve the aims
and purposes of fair social cooperation over time. They are essential to pre-
serve background justice, such as the fair value of the political liberties and
fair equality of opportunity, as well as to make it likely that economic and
social inequalities contribute in an effective way to the general good or,
more exactly, to the benefit of the least-advantaged members of society. Like
the draft rule in professional sports, the arrangements required by the dif-
ference principle are part of, and not foreign to, the conception of fair social
cooperation in justice as fairness. Even with these rules of background jus-
tice, distributive justice may still be understood as a case of pure procedural
Jjustice. .

§15. The Basic Structure as Subject: First Kind of Reason

15.1. A characteristic feature of justice as fairness as a political conception
is that it takes the basic structure as its primary subject. I note two broad
kinds of reasons for this: the first notes how social institutions work and the
nature of the principles required to regulate them over time to maintain
background justice.

Consider an important criticism of Locke. Suppose we begin, as it seems
he does, with the attractive idea that persons’ social circumstances and their
relations with one another should develop over time in accordance with fair
agreements fairly arrived at. Much as with Locke’s conception of ideal his-
tory, we might use certain principles to specify various rights and duties of
persons, as well as their rights to acquire and transfer property. Now sup-
pose we start with a just initial state in which everyone’s possessions are
justly held. We then say that when everyone respects persons’ rights and

18. The remarks in this paragraph reply to the kind of objection Nozick raises to the dif-
ference principle in Anarchy, State, and Utopin. His description of the Wilt Chamberlin ex-
ample, chap. 7, pp. 160-164, suggests that to apply that principle to government must in-
volve continual interference with particular individual transactions.
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duties, as well as the principles for acquiring and transferring property, the
succeeding states are also just, no matter how distant in time. Call this an
ideal historical process view.'* '

To work out this idea we need an account not only of the just initial state
and of fair agreements, but also of just social conditions under which fair
agreements are to be reached. Even though the initial state may have been
just, and subsequent social conditions may also have been just for some
time, the accumulated results of many separate and seemingly fair agree-
ments entered into by individuals and associations are Likely over an ex-
tended period to undermine the background conditions required for free
and fair agreements. Very considerable wealth and property may accumu-
late in a few hands, and these concentrations are hkely to undermine fair
equality of opportunity, the fair value of the political libertics, and so0 on.
"The kind of limits and provisos that in Locke’s view apply directly to the
separate transactions of individuals and associations in the state of nature
are not stringent enough to ensure that fair background conditions are
maintained.*

15.2. To preserve these conditions 1s the task of the rules of pure proce-
dural background justice. Unless the basic structure is regulated over time,
earlier just distributions of assets of all kinds do not ensure the justice of
later distributions, however free and fair particular fransactions between in-
dividuals and associations may look when viewed locally and apart from
background institutions. For the outcome of these transactions taken to-
gether is affected by all kinds of contingencies and unforeseeable conse-
guences. IL is necessary to regulate, by laws governing inheritance and be-
quest, how people acquire property 8o as to make its distribution more
equal, to provide fair equality of opportunity in education, and much else.
That such rules of background justice are in force over time does not de-
tract from but rather makes possible the important values expressed by free
and fair agreements reached by individuals and associations within the ba-
sic structure. This is because principles applying to these agreements di-
rectly (for example, the law of contract) do not alone suffice to preserve
background justice.

What is needed, then, is a division of labor between two kinds of princi-

19. Nozick’s dnarchy, State, and Utopia is an example of this kind of view.

20. For example, in Locke’s case they fail to guarantee the equal political liberties, as we
can tell from Second Treatise, §158. See Joshua Cohen, “Structure, Choice, and Legitimacy:
Locke’s Theory of the State,” Philosophy and Public Affairs 15 (Fall 1986): 301-324.



