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by white persons, and to give to that race the protection of the general govern-
ment, in that enjoyment, whenever it should be denied by the States.” The Court
declared the law unconstitutional because it expressly “singled out” and disad-
vantaged blacks,

There is only one situation in which the Court expressly upheld under equal
pratection racial'@ inorities: the rulings ing the
constitutionality of the evacuation of Japanese Americans during World War I1.
During World War 11, 110,000 Japanese Americans — adulis and children, aliens
and citizens— were forcibly uprooted from their homes and placed in concen-
tration camps. In some camps, they were housed in horse stalls and emprisoned
behind barbed wire.* The government’s purported justification was national
security —a fear that Japanese Americans on the West Coast might aid an invad-
ing Japanese army or commit acts of espionage and sabotage. No evidence of a
specific threat was required to evacuate and intern a person. Race alone was used
to determine who would be uprooted and incarcerated and who would remain
free,

As you read Korematsu v. United States, consider whether the Court's
decision was appropriate judicial deference to the military during wartime or
unjustified judicial abdication in the face of racial prejudice and human rights
violations.

KOREMATSU v. UNITED STATES
323 LUK 214 (1944)

Justice Buack delivered the opinion of the Court.

The petitioner, an American citizen of Japanese descent, was convicted in a
federal district court for remaining in San Leandro, California, a “Military
Area,” contrary to_Civilian Exclusion Order No. 34 of the Commanding General
of the Western Command, U.S. Army, which directed that after May 9, 1942, all
persons of Japanese ancestry should be excluded from that area, No question

i etitipner’'s lovalty i tate

It should be noted, to begin with, that all legal restrictions which curtail the
civil rights of a single racial group are immediately suspect. That is not to say that
ﬂwm to say that courts must subject
them to igi iny. Pressing public necessity times justify
the existence of such restrictions; racial antagonism never can.

One of the series of orders and proclamations, a curtew order, which like the
exclusion order here was promulgated pursuant to Executive Order 9066, sub-

jected all persons of Japanese ancestry in prescribed West Coast military areas to

remain in their residences from 8 p.m. to 6 a.m. As is the case with the exclusion
order here, that prior curfew order was designed as a “protection against espi-
onage and against sabotage.” In Kiyoshi Hirabayashi v. United States (1943), we
sustained a conviction obtained for violation of the curfew order. The Hirabaya-
shi conviction and this one thus rest on the same 1942 Congressional Act and the

49, William Manchester, The Glory and the Dream 300-301 (1974) (describing the conditions in
internment camps).




C. Classifications Based on Race and National Origin 749

same basic executive and military orders, all of which orders were aimed at the
twin dangers of espionage and sabotage.

In the light of the principles we announced in the Hirmbayashi case, we are
unable to conclude that it was beyond the war power of Congress and the
Executive to exclude those of Japanese ancesiry from the West Coast war area
at the time they did. T exclusion from the area in which one's home |
located is a far greater deprivation than constant confinement to the home
from S a.m. Nothing shori of apprenension by the proper military
authorities of the gravest imminent danger to the public safety can constitution-
ally justify either. But exclusion from a threatened area, no less than curfew, has
a definite and close relationship to the prevention of espionage and sabotage.
The military authorities, charged with the primary responsibility of defending
our shores, concluded that curfew provided inadequate protection and ordered
exclusion. They did so, as pointed out in our Hirabayashi opinion, in accordance
with Congressional authority to the military to say who should, and who should
not, remain in the threatened areas.

Like curfew, exclusion of those of Japanese origin was deemed necessary
because of the presence of an unascertained number of disloyal members of
the group, most of whom we have no doubt were loyal to this country. It was
}""'L’u_h};ﬂ_umlﬂ_lﬂlw~ finding of the military authorities that it was
impossible to bring-about an immediate SEETeEa 0 '
[oval that we sustained the validity o
group. In the instant case, [EMpPOTATY EXCIUSION ¢ |
the military on the same ground. The judgment that exclusion of the whaole
group was for the same reason a military imperative answers the contention that
the exclusion was in the nature of group punishment hased on antagonism (o
those of Japanese origin.{That there were members of the group who retained a
lovalties to Japan has been confis med by investigations made subsequent to the
exclusigh. JApproximately five thousand American citizens of Japanese ancestry
refused to swear unqualified allegiance to the United States and to renounce
allegiance to the Japanese Emperor, and several thousand evacuees requested

f the entire group was rested Dy

repatriation to Japan.

We uphold the exclusion order as of the time it was made and when the
petitioner violated it. In doing so, we are not unmindful_of the hardships
@e group of Amerncan citizens. But hardshi ;
gation of hardships. All cifizens alike, both in
' rsser measure. Citizen-
' > burden

imposed by it upon a
P AT AN war 15 an aggre

AT n H]'t':.lll‘l' or
Eges, i arihe
large groups of citizens from their

is alwavs heavier. Compulsory exclusion of
homes, except under circumstances of direst emergency and peril, is inconsis-
tenit with our basic governmental institutions. But when under conditions of
modern warfare our shores are threatened by he wiile forces, the power to protect
must be commensurate with the threatened danger.

T'o cast this case into outlines of racial prejudice, without reference to the real
military dangers which were presented, merely cd TISTS T matsu
e =wcluded from the Military Area because of hosuhiy 1o
He was excluded because we are at war with the Japanese Empire, because the
properly constituted military authorities feared an invasion of our West Coast
and felt constrained to take proper security measures, because they decided that
the military urgency of the situation demanded that all citizens of Japanese

7im or his race.
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ancestry be segregated from the West Coast temporarily, and finally, because
Congress, reposing its confidence in this time of war in our military leaders —as
inevitably it must —determined that they should have the power to do just this.
There was evidence of dislovalty on the part of some, the military authorities
considered that the need for action was great, and time was short. We cannot—
by availing ourselves of the calm perspective of hindsight —now say that at that
time these actions were unjustified.

Justice Murrny, dissenting.

This exclusion of “all persons of J[apanese ancestry, both alien and non-alien,”
from the Pacific Coast area on a plea of military necessity in the absence of
martial law ought not to be approved. Such exclusion goes over “the very
brink of constitutional power” falls into the ugly abyss of racism.

In dealing with matters relating to the prosecuti
must accord great respect and consideration to the judgments of the military
authorities who are on the scene and who have full knowledge of the military
facts. The scope of their discretion must, as a matter of necessity and common
sense, be wide. And their judgments ought not to be overruled lightly by those
whaose training and duties ill-equip them to deal intelligently with matters so vital
to the physical security of the nation.

At the same time, however, it is essential that there be definite limits to military
discretion, especially where martial law has not been declared. Individuals must
not be left impoverished of their constitutional rights on a pl ilitary

LSS : i 1 —Tike other claims
conflicting with the asserted constitution ¢ individual, the military
claim must subject itself to the judicial process of having its reasonableness
determined and its conflicts with other interests reconciled. “What are the
allowable limits of military discretion, and whether or not they have been over-
stepped in a particular case, are judicial questions.”

The judicial test of whether the Government, on a plea of military necessity,
can validly deprive an individual of any of his constitutional rights is whether the
deprivation is reasonably related to a public danger that is so “immediate, immi-

Exclusion Order No. 34, banishing from a prescribed area of the Pacific
Coast “all persons of Japanese ancestry, both alien and non-alien,” clearly
does not meet that test. {Being an obvious racial discrimination, the order
deprives all those within its scope of the equal protection of the laws as
guaranteed by the Fifth Amendmeqit]It further deprives these individuals of
their constitutional rights to live and work where they will, to establish a home
where they choose and to move about freely. ln excommunicating them without
benefit of hearings, this order also i

to_procedural due process. Yet no reasonable relation to an “immediate, immi-
nqéhﬁ'mmﬁﬁm%"—ﬁahlic danger is evident to support this racial restriction
which is one of the most sweeping and complete deprivations of constitutional
rights in the history of this nation in the absence of martial law. The exclusion
order necessarily must rely for its reasonableness upon the assumption that a}l
persons of Japanese ancestry may have a dangerous tendency to commil
sabotage and espionage and to aid our Japanese enemy in other ways. It is




754 7. Equal Protection

LOVING v. VIRGINIA
RS LS 1 (1967)

Chief Justice Warren delivered the opinion of the Court.

This case presents a constitutional question never addressed by this Court:
whether a statutory scheme adopted by the M%W“m
hetween persons solely on the basis of racial classificatio ates the Equal
Totectiol 55 Clauses of the Fourteenth Amendment. For reasons
which seem to uS to reflect the central meaning of those constitutional com-
mands, we conclude that these statutes cannot stand consistently with the Four-
teenth Amendment.

In June 1958, two residents of Virginia, Mildred Jeter, a Negro woman, and
Richard Loving, a white man, were married in the District of Columbia pursuant
to its laws. Shortly after their marriage, the Lovings returned to Virginia and
established their marital abode in Caroline County. At the October Term, 1958,
of the Circuit Court of Caroline County, a grand jury issued an indictment
charging the Lovings with violating Virginia's ban on interracial marriages.
On January 6, 1959, the Lovings pleaded guilty to the charge and were sen-

tenced [0 onE year in_jail, ever, the trial judg ed the sentence
or a peri VEArs on fion that the Lovings leave [he siate and

not return to Virginia together for 25 years. He stated in an opinion that:

Almighty God created the races white, black, yellow, malay and red, and he placed
them on separate continents. And but for the interference with his arrangement
there would be no cause for such marriages. The fact that he separated the races
shows that he did not intend for the races to mix.

After their convictions, the Lovings took up residence in the District of
Columbia. On November 6, 1963, they filed a motion in the state trial court
to vacate the judgment and set aside the sentence on the ground that the
statutes which they had violated were repugnant to the Fourteenth Amend-
mcnt:l"ﬁ:! Supreme Court of Appeals upheld the constitutionality of the anti-
miscegenation statutes and, after modifving the sentence, affirmed the
convictions,

Virginia is now one of 16 States which prohibit and punish marriages on the
basis of racial classifications. Penalties for miscegenation arose as an incident o
slavery and have been common in Virginia since the colonial period{The pre-
sent statutory scheme dates from the adoption of the Racial Integrity Act of
1924, passed duri period of extreme nativism which followed the end
of the First World War\The central features of this Act, and current Virginia
law, are the absolute prohibition of a “white person” marrying other than
another “white person,” a prohibition against issuing marriage licenses until
the issuing official is satisfied that the applicants’ statements as to their race are
correct, certificates of “racial composition” to be kept by both local and state
registrars, and the carrying forward of earlier prohibitions against racial inter-
marriage. Over the past 15 years, 14 States have repealed laws outlawing inter-
racial marriages: Arizona, California, Colorado, Idaho, Indiana, Maryland,
Montana, Nebraska, Nevada, North Dakota, Oregon, South Dakota, Utah,
and Wyoming.
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In upholding the constitutionality of these provisions in the decision below,
the Supreme Court of Appeals of Virginia referred to its 1955 decision in Naim v.
Naim, as stating the reasons supporting the validity of these laws. In Naim, the
state court concluded that the State’s legitimate purposes were “to preserve the
racial integrity of its citizens," and to prevent “the corruption of blood,” “a
mongrel breed of citizens,” and “the obliteration of racial pride,” obviously
an endorsement of the doctrine of White Supremacy. The court also reasoned
that marriage has traditionally been subject to state regulation wi
intervention, and, consequently, the regulation of marriage s
exclusive state corrol by the Tenfh Amendment.

[T]he State argues that the me aning of the Equal Protection Clause, as illu-
minated by the statements of the framers, is only that state penal laws containing
an interracial element as part of the definition of the offense must apply equally
to whites and Negroes in the sense that members of each race are punished to
the same degree. Thus, the State contends that, because its miscegenation sta-

tutes punish equaltyBoth thewhite and the Negro partcipants in an interracial

marmage, these statutes, despite their reliance on racial Clssincations not

d be left w

constitute an invidious discr :

[W]e reject the notion that the mere “equal application” of a statute contain-
ing racial elassifications is enough 1o remove the classifications from the Four-
teenth Amendment’s proscription of all invidious racial discriminations,

'here can be no question but that Virginia’s miscegenation statutes rest solely
upon distinctions drawn according to race. The statutes proscribe generally
accepted conduct if engaged in by members of different races. Over the
vears. this Court has consistently I'I.'iHH“'.]H‘i] “|d]istinctions between citizens
solely because of their ancestry” as being “odious to a free people whose institu-
tions are founded upon the doctrine of equality.” At the very least, the Equal

Protection Clause demands that racial classifications,_cspecially s 1
criminal statutes, Be subjected, to the 10 irfetscrutiny,” Korematsu v, United

Siares =T, and, if they are éver e up ield, they must be shown o be

necessary to the accomplishment of some permissible state objective, inde-
pendent of the racial discrimination which it was the object of the Fourteenth
Amendment to eliminate.

There is patently no legitimate overriding purpose independent of invidious
racial discrimination which justifies this classification. he fact that Virginia
prohibits only interracial marriages involvini white persofis demonstrates that
the racial classifications must stand on their own justification, as measures
designed to maintain White Su Ji'flllitL"l.'Ell We have consistently denied the con-
stitutionality of measures which restricl the rights of citizens on account of
race. There can be no doubt that restricting the freedom to marry solely
hecause of racial classifications violates the central meaning of the Equal Pro-

tection Clause.

The following case, in which a court used racial considerations to change a
child custody order, also illustrates the “facial™ use of race in a manner that

could equally disadvantage whites or racial minorities.
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BROWN w. BOARD OF EDUCATION

In the 1952-1953 term, the Supreme Court granted review in five cases that
challenged the doctrine of separate but equal in the context of elementary and
high school educaton.™ At the time, 17 states and the District of Columbia
segregated public schools.”™ The school systems challenged in the five cases
before the Supreme Court involved schools that were totally unequal. For
example, one of the cases was a challenge to South Carolina’s educational sys-
tem." The white schools had 1 teacher for every 28 pupils; the black schools had
1 teacher for every 47 students. The white schools were brick and stucco; the
black schools were made of rotting wood. The white schools had indoor plumb-
ing; the black schools had outhouses."!

The five cases were argued together during the 1952-1953 term. The justices
could not agree as to a decision, and the cases were set for reargument for the
following year. According to Justice William Douglas’s autobiography, had the
Supreme Court ruled in 1953, the decision would have been five to four to affirm
Plessy v. Ferguson and the separate but equal doctrine:

When the cases had been argued in December of 1952, only four of us— Minton,
Burton, Black, and myself —felt that segregation was unconstitutional, . . . 1t was
clear that if a decision had been reached in the 1952 Term, we would have had five
saying that separate but equal schools were constitutional, that separate but
unequal schools were not constitutional, and that the remedy was to give the states
time to make the two systems of schools equal.”™

The Supreme Court asked the parties to brief several questions that primarily
focused og_the intent of the framers of the F ﬂurlcuﬂg%ﬂgm_ln the
summer between the two Supreme Court terms, Chiel Justice Fred Vinson
died of a heart attack, and President Dwight Eisenhower appointed California
governor Earl Warren to be the new chief justice. The cases were argued on
October 13, 1953, and through intense effort, Chief Justice Warren persuaded
all of the justices to join a unanimous decision hnld'ull‘g that separate but equal
was impermissible in the realm of public education.”

On May 17, 1954, the Supreme Court released its decision in Brown v. Board
of Education.

BROWN v. BOARD OF EDUCATION
F47 LS, 483 (1954)

Chief Justice Warrex delivered the opinion of the Court.

These cases come to us from the States of Kansas, South Carolina, Virginia,
and Delaware. They are premised on different facts and different local condi-
tions, but a common legal question justifies their consideration together in this

. For a superb discussion of this litigation and its history, see Kluger, id.

. Kluger, id., at 327,

. Briggs v. Elliow, decided with Brown v, Board of Education, 347 U.S, 483 (1954).
. Kluger, supra note 57, at 332,

2. William O. Douglas, The Court Years: 19391975, ar 113 (1980).

See Kluger, sufra note 57, at 694-6049,

BRZZER
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consolidated opinion. In each of the cases, minors of the Negro race, through
their legal representatives, seek the aid of the courts in obtaining admission to
the public schools of their community on a nonsegregated basis. In each
instance, they have been denied admission to schools attended by white children
under laws requiring or permitting segregation according to race. This segre-
gation was alleged to deprive the plaintiffs of the equal protecti the Taws
under the Esurgeenth Amendment.

The plaintiffs that segregated public schools are not “equal” and

cannot be made “equal, and that hence they are deprived of e equal protection
-2 e ] n__

ol the laws. Argument was heard in the 1952 Term, and reargument was heard this
el K . _ :
[éfm on certain questions propounded by the Court. Reargument was largely
devoted to the circumstances surrounding the adoption of the Fourteenth
Amendment in 1868. It covered exhaustively consideration of the Amendment
in Congress, ratification by the states, then existing practices in racial segregation,
and the views of proponents and opponents of the Amendment. This discussion
and our own investigation convince us that, although these sources cast some

light, it 15 not enough to resolve I]Lmtﬂmilh which we are faced. At best,
they e inconclusive. The most avid proponents of the post-War Amendments
indoubTEttymtended them to remove all legal distinctions among “all persons
hom or naturalized in the United States.” Their opponents, just as certainly, were
antagonistic to both the letter and the spirit of the Amendments and wished them
1o have the most limited effect. What others in Congress and the state legislatures
had in mind cannot be determined with any degree of certainty.

An additional reason for the inconclusive nature of the Amendment’s history,

v SOEC seoregated sc is the status of ic education atume
vith respect to segregated schools, is the status of public education at that timeiIn_

the South, the movement toward free common schools, supported by general
taxation, had not yet taken hold, Education of white children was largely in the
hands of private groups. Education of Negroes was almost nonexistent, and prac-
tically all of the race were illiterate. In fact, any education of Negroes was forbid-
den by law in some stites\ Today, in contrast, many Negroes_have achieved
the business_and

outstanding success in tfe arts and sCiences as well as in
professional world. It is true that public school cducaton at the ume of the
Amendment had advanced further in the North, but the effect of the Amendment
on Northern States was generally ignored in the c« ngressional debates. Even in
the North, the conditions of public education did not appr yximate those existing
todav. The curriculum was usually radimentary; ungraded schools were common
- rural areas: the school term was but three months a year in many states; and
compulsory school attendance was virtually uuh@-\x a consequence, it is not
surprising that there should be so litde in the history of the Fourteenth Amend-
ment relating to its intended effect on public education.

The words of the [Fourteenth] amendment, it is true, are prohibitory, but
they contain a necessary implication of a positive immunity, or right, mosl
valuable to the colored race, — the right to exemption from unfriendly legisla-
tion against them distinctively as colored, — exemption from legal discrimina-
tions, implying inferiority in civil society, lessening the security of their
enjoyment of the rights which others enjoy, and discriminations which are
steps towards reducing them to the condition of a subject race.

In the instant cases, that question is directly presented. Here, unlike Sweatt v,
Painter. there are findings below that the Negro and white sche yols involved have
been equalized, or are being equalized, with respect 1o buildings, curricula,
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qualifications and salaries of teachers, and other “tangible” factors. Our
decision, therefore, cannot turn on merely a comparison of these tangible fac-
tors in the Negro and white schools involved in each of the cases. We must look
instead to the effect o egation itself on public education. ~—

In approaching this problem, we cannot turn the clock back to 1868 when the
Amendment was adopted, or even to 1896 when Plessy v. Ferguson was written.
We must consider public education in the light of its full development and its
present place in American life throughout the Nation. Only in this way can it be
determined if segregation in public schools deprives these plaintiffs of the equal
protection of the laws,

Today, education is perhaps the most important function of state and local
governments, Compulsory school attendance laws and the great expenditures
for education both demonstrate our recognition of the importance of education
to our democratic society. It is required in the performance of our most basic
public responsibilities, even service in the armed forces, lti'ﬁﬁmn
of citizenship. Today it is7a principal instrument in awakening the child o
cultural values, in preparing him for later professional training, and in helping
him to adjust normally to his environment. In these days, it is doubtful that any
child may reasonably be expected to succeed in life if he is denied the oppor-
tunity of an education. Such an opportunity, where the state has undertaken to
provide it, is a right which must be made available to all on equal terms.

We come then to the question presented: Does segregation of children in
public schools solely on the basis of race, even though the physical facilities and
other “tangible” factors may be equal, deprive the children of the minority
group of equal educational opportunities? We believe that it does.

To separate [children] from others of similar age and qualifications salely
because of their race generates a feeling of inferiority as to their status in the
community that may affect their hearts and minds in a way unlikely ever to be
undone. The effect of this separation on their educational opportunities was
well stated by a finding in the Kansas case by a court which nevertheless felt
compelled to rule against the Negro plaintiffs:

Segregation of white and colored children in public schools has a detrimental effect
upon the colored children, The impact is greater when it has the sanction of the law;
for the policy of scparating the races is usually interpreted as denoting the inferiority
of the negro group. A sense of inferiority affects the motivation of a child to leamn.
Segregation with the sanction of law, therefore, has a tendency to [retard] the
educational and mental development of Negro children and to deprive them of
some of the benefits they would receive in a racial[ly] integrated school system.

Whatever may have been the extent of psychological knowledge at the ﬁsTE of
Plessy v. Ferguson, this finding is amply supported by modern authority.™ Any
language in Plessy v. Ferguson contrary to this finding is rejected.

64, K.B. Clark, Effect of Prejudice and Discrimination on Personality Development {Midcentury
White House Conference on Children and Youth, 1950); Witmer and Kotinsky, Pe rso!-:al:t_\- m_:,hr
Making (1952), c. VI; Deutscher and Chein, The Psychological Effects of Enforced Segregation:
A Survey of Social Science Opinion, 26 . Psychol. 259 (1948); Chein, What Are the Psychological
Effects of Segregation Under Conditions of Equal Facilities?, 3 Int. |. Opinion and Attitude Res. 224
{1949): Brameld, Educational Costs, in Discrimination and National Welfare (Maclver, ed., 1949},
44-48; Frazier, The Negro in the United States (1949), 674681, And see generally Myrdal, An
American Dilemma (1944). [Footnote by the Court. ]
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We conclude that in the field of public education the doctrine of “separate
but equal™ has no place. Scparate educational facilities are inherently unequal.
Therefore, we hold that the pl.‘Tmnd others similarly situated for whom the
actions have been brought are, by reason of the segregation complained of,
deprived of the equal protection of the laws guaranteed by the Fourteenth
AmendmentL

Because these are class actions, because of the wide applicability of this
decision. and because of the great variety of local conditions, the formulation

of decrees in these cases presents problems of considerable complexity, Cases
ordered restored to docket for further argument on question of appropriate
decrees,

f.

In appraising Brown, it is important 10 consider the Court’s emphasis on the
harms of segregation in education, rather than providing an overall con-
stitational judgment about the impermissibility of government-mandated seg-
regation. The Court supported its claim that separate can never be equal n
education with cianons to social science studies. This has been enormously
I . e by relying on social science
a moral judgment that

controversial. Some AT} :
studies to support its conclusion, rather than expressii
segregation was u-rmm."’r‘ Indeed. Professor Mark Yudof argued that * [v]irtually
evervone who has examined the question now agrees that the Court erred”
in relyving on the social science data." The concern is that the studies were
“methodologically unsound™™ and that reliance on them made the decision
vulnerable if future research came to differing conclusions.

Yet others argue that Chief Justice Warren ook the approach needed to
secure a unanimous ruling from the Court, widely perceived as essential in
light of the intense opposition to the decision. By focusing on_the |
inequality of racially segregate L aols. and by supporung this claim with cita-
tions to sooal science research, Warren was able to secure a unanimous ruling.

ITic intense opposition to Broun and the Supreme Court s efforts (o enforce IT—
are discussed in the next section. A key question is whether the Court could have
done more to achieve greater compliance with its desegregation mandate.

I'HE INVALIDATION OF SEGREGATION IN O1 HER CONTEXTS

Others criticized Brown for focusing exclusively on education and thus
failing 10 provide a basis for declanng segregation unconstitutional in other
contexts.™ Following Brown, in a series of per curiam opinions, the Supreme Court

65, See, e, Edmond Cahn, furisprudence, a0 NY.U. L. Rev, 150 (1955).
6. Mark G. Yudof, Schoo! Desegregation: Legal Realism. Reasomed Elaboration, and Social Scumce
rch in the Supreme Court, 42 Law & Contemp Probs. 57, 70 {Autumn 1978)
67. M
8. Herbert Wechsler criticized Broum for lacking a sufficient “neutral principle” 1o justify its
lusion. See Herbert Wechsler, Touward Ne wiral Princifles of Constitutional Law, 75 Harv. L. Rey 1
1359). For excellent responses to Wechsler, see Louis H. Pollak, Rarial Discrimination and Judicial
nsegrity: A Reply to Professor Weechsler, 108 1 Pa. L. Rev. 1 {1959); Charles L. Black, Jr., The Lawfulness
¢ Segregation Decisions, 69 Yale L], 421 (1960)
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others, or to overestimate the costs of devising an alternative classification that
would extend to certain Whites the advantages generally extended to
Blacks.""

THE USE OF RACE TO BENEFIT MINORITIES IN COLLEGE
AND UNIVERSITY ADMISSIONS

In two cases, Grutter v. Bollinger and Gratz v. Bollinger, the Supreme Court
considered the constitutionality of efforts by public colleges and universities 1o
use racial classifications to benefit minorities and to enhance diversity. Simply
put, in these cases, below, the Court held that colleges and universities may use
race as one factor, among many, in admissions decisions, but it is not permissible
to add a significant number of points to the admissions scores of minority stu-
dents. In reading these important cases, it is important to consider how to draw
the line between what is permissible and impermissible after these decisions.
What types of efforts are likely to be allowed and which invalidated?

GRUTTER v. BOLLINGER
539 L[5 306 (2003)

Justice O'Connor delivered the opinion of the Court.
This case requires us to decide whether the use of race as a factor in student
admissions by the University of Michigan Law School (Law School) is unlawful.

A

The Law School ranks among the Nation's top law schools. Tt receives more than
3,500 applications each year for a class of around 350 students. Seeking 1o
“admit a group of students who individually and collectively are among the
most capable,” the Law School looks for individuals with “substantial pro-
mise for success in law school” and “a strong likelihood of succeeding in the
practice of law and contributing in diverse ways o the well-being of others.”
More broadly, the Law School seeks “a mix of students with varying backgrounds
and experiences who will respect and learn from each other."” In 1992, the dean
of the Law School charged a faculty committee with crafting a written admissions
policy to implement these goals. In particular, the Law School sought to ensure
that its efforts to achieve student body diversity complied with this Court’s
most recent ruling on the use of race in university admissions. See Regents of
Univ. of Cal. v. Bakke (1978). Upon the unanimous adoption of the committee’s

94, John Hart Ely, The Constitutionality of Reverse Racial Discrimination, 41 U. Chi. L. Rev. 723, 735
(1974); see also Michel Rosenfeld, Decoding Richmoncd: Affirmative Action and the Flusive Meanmg of
Constitutional Equality, 87 Mich. L. Rev, 1729, 1774 (1989),
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report by the Law School faculty, it became the Law School’s official admissions
policy.

The hallmark of that policy is its focus on academic ability coupled with a
flexible assessment of applicanis’ talents, experiences, and potential “to con-
tribute to the learning of those around them.” The policy requires admissions
officials to evaluate each applicant based on all the information available in the
file, including a personal statement, letters of recommendation, and an essay
describing the ways in which the applicant will c mtribute to the life and diversity
of the Law School{In reviewing an applicant’s file, admissions officials must
consider the applicant’s undergraduate grade point average (GPA) and Law
School Admissions Test (LSAT) score because they are important (if impertect)
predictors of academic success in law m'lm.{:g_‘['_.\jl'hi' policy stresses that “no appli-
cant should be admitted unless we expect that applicant to do well enough to
graduate with no serious academic problems.”

I'he policy makes clear, however, that even the highest possible score does not
guarantee admission to the Law School, Nor does a low score automatically
disqualify an applican{ Rather, the policy requires admissions officials to look
bevond grades and testStores to other criteria that are important to the Law
School’s educational objectives.[So-called "'soft’ variables” such as “the enthu-
siasm of recol imenders, the quality of the Undergrariale NSl e quality
of the applicant’s essay, = and difficulty of undergraduate course
selection are all Brougn Far 10 assessing an - apphcant s likelv contribu-
tions tothe intellectual and social life of the institution.”

he policy aspires to "achieve that diversity which has the potential to enrich
everyone's education and thus make a law school class stronger than the sum of
its parts.” The policy does not restrict the types of diversity contributions eligible
for “substantial weight" in the admissions process, but instead recognizes "many
possible bases for diversity :itl||1|-.~.inr|5a_"GLLE- policy does, however, reaffirm the
Law School’s longstanding commitment to “one particular type of diversity,”
that is. “racial and ethnic diversity with special relerence to the inclusion of
students ffom groups whitIT 1T == Tstoncally discrinmmated against, like
fcan-Americans, Hispanics and Natve Americans, who without this commit-
ment might not be represented in our student body in meaningful numbers,” By
enrolling a “*critical mass’ ol [underrepresented | minority students,” the Law
School seeks to “ensur[e] their ability to make unigue contributions to the

character of the Law School.”
The policy does not define diversity “solely in terms of racial and ethnic
e - - . i § ik e RO =y
status.” Nor is the policy “insensitive 1o the competition among all students
fcfrrirmission to the [L]aw [S]chool.” Rather, the policy seeks to guide admis-
sions officers in “producing classes both diverse and academically outstanding,
yntinue the tradition of outstand-

classes made up of students who pr Omise 1o Cf
ing contribution by Michigan Graduates to the legal profession.”

Petitioner Barbara Grutter is a white Michigan resident who applied to the Law
School in 1996 with a 3.8 grade point average and 161 LSAT score. The Law
School initially placed petitioner on a waiting list, but subsequently rejected her
application. In December 1997, petitioner filed suit in the United States District
Court for the Eastern District of Michigan.
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A

We last addressed the use of race in public higher education over 25 years ago.
In the landmark Bakke case, we reviewed a racial set-aside program that
reserved 16 out of 100 seats in a medical school class for members of certain
minority groups. The decision produced six separate opinions, none of which
commanded a majority of the Court. Four Justices would have upheld the
program against all attack on the ground that the government can use race
to “remedy disadvantages cast on minorities by past racial prejudice.” Four
other Justices avoided the constitutional question altogether and struck down
the program on statutory grounds. Justice Powell provided a fifth vote notonly
for invalidating the set-aside program, but also for reversing the state court’s
injunction against any use of race whatsoever. Since this Court’s splintered
decision in Bakke, Justice Powell's opinion announcing the judgment of the
Court has served as the touchstone for constitutional analysis of race-conscious
admissions policies, Public and private universities across the Nation have
modeled their own admissions programs on Justice Powell’s views on permis-
sible race-conscious policies.

We do not find it necessary to decide whether Justice Powell's opinion is
hinding. More important, for the reasons set out below, today we endorse Justice
Powell's view that student body diversity is a compelling state interest that can
justify the use of race in university admissions.

B
The Equal Protection Clause provides that no State shall "deny to any person
within its jurisdiction the equal protection of the laws.” Because the Four-
teenth Amendment “protect[s] persons, not groups,” all “governmental
action based on race—a group classification long recognized as in most cir-
cumstances irrelevant and therefore prohibited —should be subjected 10
detailed judicial inquiry to ensure that the personal right to equal protection
of the laws has not been infringed.” We have held thatall racial classifications
imposed by government “must be analyzed by a reviewing court under strict
-rutiny.” This means that such classifications are constitutional only if they
are rawﬂ'atfj};zﬂiﬂwml!ing governmental interests. “Absent
searching judicial inguiry into the justification for such race-based measures,”
we have no way to determine what “classifications are ‘benign’ or ‘remedial
and what classifications are in fact motivated by illegitimate notions of racial
inferiority or simple racial politics.” We apply strict scrutiny to all racial classi-
fications to “‘smoke out’ illegitimate uses of race by assuring that [govern-
ment] is pursuing a goal important enough to warrant use of a highly suspect
tool.”

Strict scrutiny is not “strict in theory, but fatal in fact.” Although all govern-
mental uses of race are subject to strict scrutiny, not all are invalidated by it
When race-based action is necessary to further a compelling governmental
interest, such action does not violate the constitutional guarantee of equal pro-
tection so long as the narrow-tailoring requirement is also satisfied.
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With these principles in mind, we turn to the quest ion whether the Law School’s
use of race is justified by a compelling state interest. Before this Court, as they
have throughout this litigation, respondents assert only one justification for
their use of race in the admissions process: obtaining “the educational benefits
that flow from a diverse student body.” In other words, the Law School asks us to,

recognize, in the context of higher tmmnpfmn;—ﬂm—w
stadent body diversity.

Thetw-Sehoots educational judgment that such diversity is essential to its
educational mission is one to which we defer. The Law School's assessment that
diversity will, in fact, yield educational benelits is substantiated by respondents
and their amici. Qur scrutiny of the interest asserted by the Law School is no less
strict for taking into account complex educational judgments in an area that lies
primarily within the expertise of the university. Our holding today is in keeping
with our tradition of giving a degree of deference 1o a university's academic
decisions, within constitutionally prescribed limits. We have long recognized
that, given the important purpose of public education and the expansive free-
dioims of speech and thought associated with the university environment, uni-
versiies occupy 4 special e in our consttutional tradition. In announcing
the princip G Yoy diversity as a compelling state interest, Justice
Powell invoked our cases recognizing a constitutional dimension, grounded
in the First Amendment, of educational um:mmnj-.'Elur conclusion that the
Law School has a compelling interest in a diverse siudent body is informed
by our view that attaining a diverse student body is at the heart of the Law
School's proper institutional mission, and that “good faith” on the part of a
university is “presumed” absent “a showing to the contrary.”

As part of its goal of "assembling a class that is both exceptionally academically
qualified and broadly diverse,” the Law School seeks to “enroll a ‘critical mass’
of minority students.” Law School’s interest is not simply “to assure within
its student body some specified percentage of a particular group merely because
of its race or ethnic origin.” That would amount to outright racial balancing,
which is patently unconstitutional. Rather, the Law School’s concept of critical
mass is defined by reference to the educ ational benefits that diversity is designed
to produce.

These benefits are substantial. As the District Court emphasized, the Law
School's admissions policy promotes “cross-racial understanding,” helps 1o
break down racial stereotypes, and “enables [students] to better understand
persons of different races.” These benefits are “important and laudable,”
hecause “classroom discussion is livelier, more spirited, and simply more enligh-
tening and interesting” when the students have “the greatest possible variety of
backgrounds.”

The Law School's claim of a compelling interest is further bolstered by s
amici, who point to the educational benefits that flow from student body diver-
sity. In addition to the expert studies and reports entered into evidence at
irial. numerous studies show that student body diversity promotes learning out-
comes, and “better prepares students for an increasingly diverse workforce and
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society, and better prepares them as professionals.” These benefits are nol
theoretical but real, as major American businesses have made clear that the skills
needed in today’s increasingly global marketplace can only be developed
through exposure to widely diverse people, cultures, ideas, and viewpoints.
What is more, high-ranking retired officers and civilian leaders of the United
States military assert that, *[bJased on [their| decades of experience,” a “highly
qualified, racially diverse officer corps . . . is essential to the military’s ability 1o
fulfill its principle mission to provide national security.”

We have repeatedly acknowledged the overriding importance of preparing
students for work and citizenship, describing education as pivotal to “sustaining
our political and cultural heritage” with a fundamental role in maintaining the
fabric of society. Plyler v. Doe (1982). This Court has long recognized that
“education . . . is the very foundation of good citizenship.” Brown v. Board of
Education (1954) E‘_&is reason, the diffusion of knowledge and opportunity
through public institutions of higher education must be accessible to all indi-
viduals regardless of race or ethnicity. The United States, as amicus curiae,
affirms that “[e]nsuring that public institutions are open and available 1o all
segments of American society, including people of all races and ethnicities,
represents a paramount government objective.” And, " [n]owhere is the impor-
tance of such openness more acute than in the context of higher education.”
Effective participation by members of all racial and ethnic groups in the civic life
of our Nation is essential if the dream of one Nation, indivisible, is to be realized

Moreover, universities, and in particular, law schools, represent the training
ground for a large number of our Nation’s leaders. Individuals with law degrees
occupy roughly half the state governorships, more than half the seats in the
United States Senate, and more than a third of the seats in the United States
House of Representatives. The pattern is even more striking when it comes o
highly selective law schools. A handful of these schools accounts for 25 of the 100
United States Senators, 74 United States Courts of Appeals judges, and nearly
200 of the more than 600 United States District Court judges.

In order to cultivate a set of leaders with legitimacy in the eves of the citizenry.
it hecessary that the path to leadership be visibly open to talented and qual-
ified individuals of every race and ethnicity. Access to legal education (and thus
the legal profession) must be inclusive of talented and qualified dividuals of
every race and ethnicity; 56 that all members of our heterogeneo 1 iy
pariicipate in the educational institutions that provide the training and educa-
tion necessary 1o America.

The Law School does not premise its need for critical mass on “any belief that
minority students always (or even consistently) express some characteristic
minority viewpoint on any issue.” To the contrary, diminishing the force of
such stereotypes is both a crucial part of the Law School’s mission, and one
that it cannot accomplish with only token numbers of minority students. Just
as growing up in a particular region or having particular professional experi-
ences is likely to affect an individual's views, so too is one's own, unique
experience of being a racial minority in a society, like our own, in which race
unfortunately still matters. The Law School has determined, based on its
experience and expertise, that a “critical mass™ of underrepresented minorities
is necessary to further its compelling interest in securing the educational ben-
efits of a diverse student body.
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Even in the limited circumstance when drawing racial distinctions is permissible
to further a compelling state interest, government is still “constrained in how it
may pursue that end: [T]he means chosen to accomplish the [government’s]
asserted purpose must be specifically and narrowly framed to accomplish that
purpose.” The purpose of the narrow tailoring requirement is to ensure that
“the means chosen ‘fit’ ... th[e] compelling goal so closely that there is little o1
no possibility that the motive for the classification was illegitimate racial

prejudice or stereotype.”

Since Bakhe, we have had no occasion to define the contours of the narrow-
ailoring inguiry with respect to rac e-conscious university admissions programs.
I'hat inquiry must be calibrated to fit the distinct issues raised by the use of race
10 achieve student body diversity in public higher education. Contrary to Justice
Kennedy's assertions, we do not “abandon[] strict scrutiny.” Rather, as we have
already explained, we adhere to Adarand's teaching that the very purpose of
strict scrutiny is to take such “relevant differences into account.”

To be narrowly tailored, a race-conscious admissions program cannot use a
quota system —it cannot “insulat[e] each category of applicants with certain
desired qualifications from competition with all other applicants.” Instead, a
university may consider race or ethnicity only as a “*plus’ in a particular appli-
cant’s file.” without “insulat[ing] the individual from comparison with all other
candidates for the available seats.” In other words, an admissions program must
be “flexible enough to consider all pertinent elements of diversity in light of the
particular qualifications of each applicant, and to place them on the same foot-
ing for consideration, although not necessarily according them the same

weight.”

We find that the Law School's admissions program bears the hallmarks of ;
11£|1}rxxly tallored plan. As JustiT ? : ke, truly individualized
conmleration demands that race be used in a flexible, nonmechanical way. i
follows from this mandate that universities cannot establish quotas for members
: : rrrertheTs ol those groups on separate admissions
JOr can universiies 1nsukare s T who belong to certain racial or
e¢thnic groups from the competition for admission. Universities can, however,
consider race or ethnicity more fexibly as a “plus” factor in the context of

individualized consideration of each and every applicant.

We are satisfied that the Law School’s admissions program, like the Harvard
plan described by Justice Powell, does not operate as a quola. Properly under-
stood, a “quota” is a program in which a certain fixed number or proportion of
opportunities are “reserved exclusively for certain minority groups.” Quotas
*‘impose a fixed number or percentage which must be attained, or which can-
o . Sy imsalate the individual from companson with all other
cindidaies Tor T Atable seats.” In contrast, “a permissible goal ..., re-
soTaith edort .. . to come within a range demarcated by

quire T I E
the goal itself,” and permits consideration of race as a “plus” factor in any
siven case while still ensuring that each candidate “compete[s] with all other
qualified applicants.”

The Law Schoal’s goal of attaining a critical mass ol underrepresented minor-
itv students does not transform its program into a quota. As the Harvard plan
described by Justice Powell recognized, there is of course “some relationship
between numbers and achieving the benefits to be derived from a diverse
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student body, and between numbers and providing a reasonable environment
for those students admitted.” “[S]ome attention to numbers,” without more,
does not transform a flexible admissions system into a rigid quota. Moreover,
between 1993 and 2000, the number of African-American, Latino, and Native-
American students in each class at the Law School varied from 13.5 o 20.]
percent, a range inconsistent with a quota.

We also find that, like the Harvard plan Justice Powell referenced in Bakke, the
Law School’s race-conscious admissions program adequately ensures that all
factors that may contribute to student body diversity are meaningfully consid-
ered alongside race in admissions decisions. With respect to the use of race itself,
all underrepresented minority students admitted by the Law School have been
deemed qualified. By virtue of our Nation's struggle with racial inequality, such
students are both likely to have experiences of particular importance to the Law
School’s mission, and less likely to be admitted in meaningful numbers on
criteria that ignore those experiences.

The Law School does not, however, limit in any way the broad range of qual-
ities and experiences that may be considered valuable contributions to student
body diversity. To the contrary, the 1992 policy makes clear “[t]here are many
possible bases for diversity admissions,” and provides examples of admittees who
have lived or traveled widely abroad, are fluent in several languages, have over-
come personal adversity and family hardship, have exceptional records of exten-
sive community service, and have had successful careers in other fields. The Law
School seriously considers each “applicant’s promise of making a notable con-
tribution to the class by way of a particular strength, attainment, or charac-
teristic— e.g., an unusual intellectual achievement, employment experience,
nonacademic performance, or personal background.” All applicants have the
opportunity to highlight their own potential diversity contributions through
the submission of a personal statement, letters of recommendation, and an
essay describing the ways in which the applicant will contribute to the life and
diversity of the Law School.

Al is more, the 1 o
School Trequ

B T T

| actually gives substantial weight to diversity
ently accepts nonminoriy appli-
s with gradesn b niderrepresented minority appli-
cants (and other nonminority applicants) Who arc rejccedThis shows that the
Law School seriously weighs many other diversity factors besides race that
can make a real and dispositive difference for nonminority applicants as
well. By this flexible approach, the Law School sufficiently takes into account,
in practice as well as in theory, a wide variety of characteristics besides race
and ethnicity that contribute to a diverse student body. Justice Kennedy spec-
ulates that “race is likely outcome determinative for many members of minor-
ity groups” who do not fall within the upper range of LSAT scores and
grades. But the same could be said of the Harvard plan discussed approvingly
by Justice Powell in Bakke, and indeed of any plan that uses race as one of many
factors.

We agree with the Court of Appeals that the Law School sufficiently consid-
ered workable race-neutral alternatives. The District Court took the Law School
to task for failing to consider race-neutral alternatives such as “using a lottery
system” or “decreasing the emphasis for all applicants on undergraduate
GPA and LSAT scores.” But these alternatives would require a dramatic sacrifice

factors besides race. The Law

B 0 e B = i [}
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of diversity, the academic quality of all admitted students, o1 both. The Law
School’s current admissions program considers race as one factor among many,
in an effort to assemble a student body that is diverse in ways bre svader than race,
Because a lottery would make that kind of nuanced judgment impossible, it
would effectively sacrifice all other educational values, not o mention every
other kind of diversity. So too with the suggestion that the Law School simply
lower admissions standards for all students, a drastic remedy that would require
the Law School to become a much different institution and sacrifice a vital
component of s educational mission.

I'he United States advocates “percentage plans,” recently adopted by public
undergraduate institutions in Texas, Flonida, and California to guarantee admis-
sion to all students above a certain class-rank threshold in every high school in
the State. The United States does not, however, explain how such plans could
work for graduate and professional schools. Moreover, even assuming such
plans are race-neutral, they may preclude the university from conducting the
individualized assessments necessary to assemble a student body that is not just
racially diverse, but diverse along all the qualities valued by the university. We are
satisfied that the Law School adequately considered race-neutral alternatives
currently capable of produc ing a critical mass without forcing the Law School
to abandon the academic selectivity that is the cornerstone of its educational

Mission.

As Justice Powell recognized in Bakke, so long as a race-conscious admissions
program uses race as a "plus factor in the context of individualized consid-
eration, a rejected applicant “will not have been foreclosed from all consider-
ation for that seat simply because he was not the right color or had the wrong
surname. . . . His qualifications would have been weighed fairly and competi-
tively, and he would have no basis to complain of unequal treatment under the
Fourteenth Amendment.\We agree that, in the context of its individualized
inquiry into the possible diversity contributions of all applicants, the Law
School's race-conscious admissions program does not unduly harm nonminor-
ity ;1]1|ﬂi:'u[|ﬁ:§

We are mindful, however, that *[a] core purpose of the Fourteenth Amend-
ment was to do away with all governmentally imposed discrimination based on
race.” Accordingly, race-conscious admissions policies must be limited in time.
T'his requirement reflects that racial classifications, however compelling their
goals, are potentially so dangerous that they may be employed no more hroadly
than the interest demands. Enshrining a pu.-rlu.'m-:nl_j-lLs[iﬁr;uiun for racial pre-
ferences would offend this fundamental equal protection principle. We see no
reason to exempt race-conscious admissions programs from the requirement
that all governmental use of race must have a logical end point.

The requirement that all race<conscious admissions programs have a termi-
nation point “assure([s] all citizens that the deviation from the norm of equal
ireatment of all racial and ethnic groups is a temporary matter, a measure taken
in the service of the goal of equality itself.” It has been 25 vears since Justice
Powell first approved the use of race 1o further an interest in student body
diversity in the context of public higher education. Since that time, the number
of minority applicants with high grades and test scores has indeed increased. We
expect that 25 years from now, the use of racial preferences will no longer be

necessary to further the interest approved today.
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In summary, the Equal Protection Clause does not prohibit the Law School's
narrowly tailored use of race in admissions decisions to further a compelling
interest in obtaining the educational benefits that flow from a diverse student
body.

-

Justice Ginssurc, with whom Justice Brever joins, concurring.

It is well documented that conscious and unconscious race bias, even rank
discrimination based on race, remain alive in our land, impeding realization
of our highest values and ideals. As to public education, data for the years
2000-2001 show that 71.6% of African-American children and 76.3% of Hispanic
children attended a school in which minorities made up a majority of the siu-
dent body.

And schools in predominantly minority communities lag far behind others
measured by the educational resources available to them.

However strong the public’s desire for improved education systems may be, it
remains the current reality that many minority students encounter markedly
inadequate and unequal educational opportunities, Despite these inequalities,
some minority students are able to meet the high threshold requirements set for
admission to the country’s finest undergraduate and graduate educational insti-
tutions. As lower school education in minority communities improves, an
increase in the number of such students may be anticipated. From today’s van-
tage point, one may hope, but not firmly forecast, that over the next generation s
span, progress toward nondiscrimination and genuinely equal opportunity will
make it safe to sunset affirmative action.

Justice Scavia, with whom Justice THOMAS joins, concurring in part and dis-
senting in part,

I join the opinion of the Chief Justice. As he demonstrates, the University of
Michigan Law School’s mystical “critical mass” justification for its discrimina-
[MMWMMMWT_TML The admissions statistics
show it to be a sham to cover a scheme of racially pr'ﬂMI
also join Justice Thomas's opinion. 1 find particularly unanswerable his central
point: that the allegedly “compelling state interest” at issue here is not the
incremental “educational benefit” that emanates from the fabled “critical
mass” of minority students, but rather Michigan's interest in maintaining a

':Eilggﬂg_%iwuuma] admissions standards disproportionately
exclude blacks and other minorities. If that is a ccmpellingw_

is

I add the following: The “educational benefit” that the University of Michigan
seeks to achieve by racial discrimination consists, according to the Court, of
“‘cross-racial understanding,’” and “‘better prepar|ation of] students for an
increasingly diverse workforce and society,” all of which is necessary not only
for work, but also for good “citizenship.” This is not, of course, an “educational
benefit” on which students will be graded on their Law School transcript (Works
and Plays Well with Others: B+) or tested by the bar examiners (Q: Describe in
500 words or less your cross-racial understanding). For itis a lesson of life rather
than law—essentially the same lesson taught to (or rather learned by, for it
cannot be “taught” in the usual sense) people three feet shorter and twenty
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years younger than the fullgrown adults at the University of Michigan Law
School, in institutions ranging from Boy Scout troops to public-school kinder-
gartens. If properly considered an “educational benefit” at all, it is surely not
PO ~ gy LT w =
one that is either umiquely Televant 1o law school or umiquely teachable™ in @
Xnrheretore: 11 s appropriate for the University

formal educational s¢
af ¥hichigan Law School to use racial discrimination for the purpose of putting
together a “critical mass” that will convey generic lessons in socialization

and good citizenship, surely it is no less appropriate — indeed, particularly
appropriate —for the civl service system of the State of Michigan to do so.
I'here, also, those exposed to “critical masses” of certain races will presumably
hecome better Americans, better Michiganders, better civil servanis, And surely
private employers cannot be criticized — indeed, should be praised —if they
also “teach” good citizenship to their adult employees through a patriotic,
all-American system of racial discrimination in hiring. The nonminority individ-
uals who are deprived of a legal education, a civil service job, or any job at all by
reason of their skin color will surely understand.

Unlike a clear constitutional holding that racial preferences in state educa-
tional institutions are impermissible, or even a clear anticonstitutional holding
that racial preferences in state educational institutions are OK, today's Grulter-
Gratz split double header seems perversely designed to prolong the controversy
and the litigation.
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programs, the courts will lose the talents and resources of the faculties and
administrators in devising new and fairer ways to ensure individual consider-
ation. Constant and rigorous judicial review forces the law school faculties to
undertake their responsibilities as state employees in this most sensitive of areas
with utmost fidelity to the mandate of the Constitution. Deference is antithetical
to sirict scrutiny, not consistent with it

It is regretiable the Court’s important holding allowing racial minorities to
have their special circumstances considered in order to improve their educa-
tional opportunities is accomj mnied by a suspension of the strict scrutiny which
was the predicate of allowing race to be considered in the first place. If the Court
ahdicates its constitutional duty to give strict scrutiny (o the use of race in uni-
versity admissions, it negates my authority to approve the use of race in pursuit o
student diversity, The Constitution cannot confer the right to classify on the
hasis of race even in this special context absent searching judicial review. For
these reasons, though [ reiterate my approval of giving appropriate consider-
ation to race in this one context, | must dissent in the present case.

GRATZ v. BOLLINGER

9 [IS P44 r2(N13)

Chief Justice REHNQUIST delivered the opinion of the Court.
We granted certiorar in this case to decide whether “the University of
ions violate[s]

Michigan’s use of racial preferences in undergraduate admis
the Equal Protection Clause of the Fourteenth Amendment, Title V1 of the
Civil Rights Act of 1964.7 Because we find that the manner in which the
University considers the race of applicants in its undergraduate admissions
guidelines violates these constitutional and statutory provisions, we reverse
that portion of the District ( ‘ourt’s decision upholding the guidelines.

Petitioners Jennifer Gratz and Patrick Hamacher both applied for admission to
the University of Michigan's (University) College of Literature, Science, and the
Aris (1.SA} as residents of the State of Michigan. Both petitioners are ( aucasian,
Gratz, who applied for admission for the fall of 1995, was notified in April that
the LSA was unable to offer her admission. She enrolled in the University of
Michigan at Dearborn, from which she graduated in the spring of 1999, Hama-
cher applied for admission to the LSA for the fall of 1997 [and his] applicat
was subsequently denied in April 1997. and he enrolled at Michigan State
University.

In October 1997, Graiz and Hamacher filed a lawsuit in the United States
District Court for the Eastern District of Michigan. Petitioners’ complaint was a
class-action suit [and] sought compensatory and punitive damages for past vio-
lations, declaratory relief finding that respondents violated petitioners’ “rights
to nondiscriminatory treatment,” an injunction prohibiting respondents from
‘continuing to discriminate on the hasis of race in violation of the Fe wrteenth
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Amendment,” and an order requiring the LSA to offer Hamacher admission asa
transfer student.

B
The University has changed its admissions guidelines a number of times during
the period relevant to this litigation, and we summarize the most significant of
these changes briefly. The University's Office of Undergraduate Admissions
(OUA) oversees the LSA admissions process. In order to promote consistency
in the review of the large number of applications received, the OUA uses written
guidelines for each academic year. Admissions counselors make admissions
decisions in accordance with these guidelines.

OUA considers a number of factors in making admissions decisions, includ-
ing high school grades, standardized test scores, high school quality, curriculum
strength, geography, alumni relationships, and leadership. OUA also considers
race. During all periods relevant to this litigation, the University has considered
African-Americans, Hispanics, and Native Americans to be "underrepresented
minorities,” and it is undisputed that the University admits “virtually every qual-
ified . .. applicant” from these groups.

During 1995 and 1996, OUA counselors evaluated applications according to
grade point average combined with what were referred to as the “SCUGA”
factors. These factors included the quality of an applicant’s high school (5),
the strengt.h of an applicant’s high school curriculum (C}, an applicant’s
unusual circumstances (U), an applicant’s geographical residence (G), and
an applicant’s alumni relationships (A). After these scores were combined o
produce an applicant’s “GPA 27 score, the reviewing admissions counselors
referenced a set of “Guidelines” tables, which listed GPA 2 ranges on the vertical
axis, and American College Test,/Scholastic Aptitude Test (ACT/SAT) scores on
the horizontal axis. Each table was divided into cells that included one or more
courses of action to be taken, including admit, reject, delay for additional infor-
mation, or postpone for reconsideration.

In both years, applicants with the same GPA 2 score and ACT/SAT score were
subject to different admissions outcomes based upon their racial or ethnic sta-
tus. For example, as a Caucasian in-state applicant, Gratz's GPA 2 score and ACT
score placed her within a cell calling for a postponed decision on her applica-
tion. An in=state or out-of-state minority applicant with Gratz's scores would have
fallen within a cell calling for admission.

In 1997, the University modified its admissions procedure. Specifically, the
formula for calculating an applicant’s GPA 2 score was restructured to include
additional point values under the “U" category in the SCUGA factors. Under
this new system, applicants could receive points for underrepresented minority
status, socioeconomic disadvantage, or attendance at a high school with a pre-
dominantly underrepresented minority population, or underrepresentation in
the unit to which the student was applying (for example, men who sought to
pursue a career in nursing). Under the 1997 procedures, Hamacher's GPA 2
score and ACT score placed him in a cell on the in-state applicant table calling
for postponement of a final admissions decision. An underrepresented minority
applicant placed in the same cell would generally have been admitted.

Beginning with the 1998 academic year, the OUA dispensed with the Guide-
lines tables and the SCUGA point system in favor of a “selection index,” on
which an applicant could score a maximum of 150 points. This index was divided
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linearly into ranges generally calling for admissions dispositions as follows: 100-
150 (admit); 95-99 (admit or postpone); 90-94 (postpone or admit); 75-89 (delay
or postpone); 74 and below {delay or reject). Each application received points
based on high school grade point average, standardized test scores, academic
quality of an applicant’s high school, strength or weakness of high school cur-
riculum, in-state residency, alumni relationship, personal essay, and personal
achievement or leadership. Of particular significance here, under a “miscella-
neous” category, an applicant was entitled to 920 points based upon his or her
membership in an underrepresented racial or ethnic minority group. The Uni-
versity explained that the *'development of the selection index for admissions
in 1998 changed only the mechanics, not the substance of how race and eth-
nicity were considered in admissions.”

Petitioners argue that “diversity as a basis for employing racial preferences is

simply too open-ended, illdefined, and indefinite to constitute a compelling

interest capable of supporting narr swly-tailored means,” But for the reasons set

forth today in Grutter v. Bollinger, the Court has rejected these arguments of

petitioners. |
It is by now well established that “all racial classifications reviewable under |

the Equal Protection Clause must be strictly scrutinized.” This “standard of

review . . . is not dependent on the race of those burdened or henefited by a

particular classification.”” To withstand our strict scrutiny analysis, respondents

must demonstrate that the University's use of race in its current admission

program employs “narrowly tailored measures that further compelling govern-

mental interests.” We find that the University’s policy, which automatically dis-

tributes 20 points, or one-fifth of the points needed to guarantee admissi

Sresenied minoryeapphicant solely bec

The mierest in educational diversity that respon-

every single™ TInderTe
farrowly tailored to achieve
dents claim justifies their program.

The current LSA policy does not provide such individualized consideration.
he LSA’s policy automatically distributes 20 points to every single applicant
from an “underrepresented minority” group, as defined by the University. The
onlv consideration that accompanies this distribution of pointsisa factual review
of an application to determine whether an individual is a member of one of
these minority groups. Moreover, unlike Justice Powell's example, where the
race of a *particular black applicant” could be considered without being deci-
sive the LSA’s automatic distribution of 20 pomnts has the effect of making “the
factor of race .. . decisive” for virtually every minimally qualified underrepre-

sented minority applicant.

Respondents contend that “[t}he volume of applications and the presenta-
tion of applicant information make it impractical for [LSA] to use the...
admissions system” upheld by the Court today in Grutter. But the fact that the
implementation of a program capable of providing individualized consideraton
might present administrative challenges does not render constitutional an
otherwise problematic system. Nothing in Justice Powell’s opinion in Bakhe sig-
naled that a university may employ whatever means it desires to achieve the
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stated goal of diversity without regard to the limits imposed by our strict scrutiny
analysis.

We conclude, therefore, that because the University's use of race in its current
freshman admissions policy is not narrowly tailored to achieve respondents’
asserted compelling interest in diversity, the admissions policy violates the
Equal Protection Clause of the Fourteenth Amendment. We further find that
the admissions policy also violates Title VI and 42 U S.C. §1981.'"

Justice O'Connor, concurring, Justice Brever joins this opinion.

Unlike the law school admissions policy the Court upholds today in Grutter v,
Bollinger, the procedures employed by the University of Michigan’s (University)
Office of Undergraduate ﬂi&sinns do not provide for a meaningtul individ-
ualized review of applican ¢ law school considers the various diversity qua-
lifications of each applicant, including race, on a case-by-case basis. By contrast,
the Office of Undergraduate Admissions relies on the selection index to assign
every underrepresented minority applicant the same, automatic 20-point bonus
without consideration of the particular background, experiences, or qualities of
each individual applicant.\And this mechanized selection index score, by and
large, automatically detérmines the admissions decision for each applicant. The
selection index thus precludes admissions counselors from conducting the type
of individualized consideration the Court’s opinion in Grutler requires: consid-
eration of each applicant’s individualized qualifications, including the contri-
bution each individual’s race or ethnic identity will make to the diversity of the
student body, taking into account diversity within and among all racial and
ethnic groups.

Although the Office of Undergraduate Admissions does assign 20 points to
some “soft” variables other than race, the points available for other diversity
contributions, such asTeade : ce, personal achievement, and geo-
graphic diversity, are capped at much lower levels. Even the most outstanding
national high school leader could never receive more than five points for his or
her accomplishments —a mere quarter of the points automatically assigned to
an underrepresented minority solely based on the fact of his or her race. Of
course, as Justice Powell made clear in Bakke, a university need not “necessarily
accor[d]" all diversity factors “the same weight,” and the "weight attributed to a
particular quality may vary from year to year depending on the ‘mix” both of the
student body and the applicants for the incoming class.” But the selection index,
by setting up automatic, predetermined point allocations for the soft variables,
ensures that the diversity contributions of applicants cannot be individually
assessed. This policy stands in sharp contrast to the law school’s admissions
plan, which enables admissions officers to make nuanced judgments Iwith
respect to the contributions each applicant is likely to make to the diversity of
the incoming class.

101. We have explained that discrimination that violates the Equal Protection Clause of the
Fourteenth Amendment committed by an institution that accepts federal funds also constitutes 3
violation of Tide VI. Likewise, with respect to §1981, we have explained that the provision was
“meant, by its broad terms, to proscribe discrimination in the making or enforcement of contracts
against, or in favor of, any race.” Furthermore, we have explained that a contract for m:'lnramnal
services s a “contract” for purposes of §1981. Finally, purposeful discrimination that violates the
Equal Protection Clause of the Fourteenth Amendment will also violate §1981. [Footnaote by the
Court.]
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For these reasons, the record before us does not support the conclusion that
the University of Michigan's admissions program for its College of Literature,
Srience. and the Arts —to the extent that it considers race — provides the nec-
essary individualized consideration. The University, of course, remains free o
modify its system so that it does so. But the current system, as | understand it,
s a nonindividualized, mechanical one. As a result, I join the Court's opinion
reversing the decision of the District Court.

Justice Ginspure, with whom Justice SOUTER joins, dissenting. Justice BREVER
joins Part 1 of this opinion.

"
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ROMER v. EVANS
517 LK 620 { [996)

Justice Kenngny delivered the opinion of the Court.

One century ago, the first Justice Harlan admonished this Court that the
Constitution “neither knows nor tolerates classes among citizens.” Plessy v.
Ferguson (1896) (dissenting opinion). Unheeded then, those words now are
understood to state a commitment to the law’s neutrality where the rights of
persons are at stake. The Equal Protection Clause enforces this principle and
today requires us to hold invalid a provision of Colorado's Constitution.

The enactment challenged in this case is an amendment to the Constitution of
the State of Colorado, adopted in a 1992 statewide referendum. The parties
and the state courts refer o it as "Amendment 2, its designation when submit-
ted to the voters. The impetus for the a :nt and the contentious

campaign that preceded its adoption came in large part from ordinances that
hadtbeer passed in various Colorado municipalities. For example, the cities of
Mm%lﬁmmmmr each had enacted ordi-
nances which banned discrimination based on sexual orientation in many trans-
actions and activities, including housing, employment, education, public
accommodations, and health and welfare services.

Yet Amendment 2, in explicit terms, does more than repeal or rescind these
provisions. It prohibits all legislative, executive, or judicial action at any level of
state or local government designed to protect the named class, a class we shall
refer to as homosexual persons or gays and leshians. The amendment reads:

No Protected Status Based on Homosexual, Leshian or Bisexual Orientation. Neither
the State of Colorado, through any of its branches or departments, nor any of it
agencies, political subdivisions, municipalities or school districts, shall enact, adopt
or enforce any statute, regulation, ordinance or policy whereby homosexual, lesbian
or bisexual orientation, conduct, practices or relationships shall constitute or
otherwise be the basis of or entitle any person or class of persons to have or claim
any minority status, quota preferences, protected status or claim of discrimination.
This Section of the Constitution shall be in all respects self-executing.

11

The State’s principal argument in defense of Amendment 2 is that it puts gays
and lesbians in the same position as all other persons. So, the State says, the
measure does no more than deny homosexuals special rights. This reading of
the amendment’s language is implausible, We rely not upon our own interpre-
tation of the amendment but upon the authoritative construction of Colorado’s
Supreme Court. The critical discussion of the amendment is as follows:

The immediate objective of Amendment 2 is, at a minimum, to repeal existing
statutes, regulations, ordinances, and policies of state and local entities that barred
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discrimination based on sexual oricntation, . . . The “ultimate effect” of Amend-
ment 2 is to prohibit any governmental entity from adopting similar, or more
protective statutes, regulations, ordinances, or policies in the future unless the
state constinttion is first amended o permit such measures.

Sweeping and comprehensive is the change in legal status effected by this law.
Homosexuals, by state decree, are put in a solitary class with respect to transac-
tions and relations in both the private and governmental spheres. The amend-

5 + == e
ment withdraws from homosexuals, but no others, specific legal protection from
.'.—-—'_-_-_-_'_'u_'_"‘_'_'_—___ " - " s

The injuries caused by T EHLHH_I_LLMI,MHHWM\H
and Poticies.
—Ttechange Amendment 2 works in the legal status of gays and lesbians in the
private sphere is far reaching, both on its own terms and when considered in
light of the structure and operation of modern anti-discrimination laws. Amend-
ment 2 bars homosexuals from securing protection against the injuries that
public-accommodations laws address. That in itself is a severe consequence,
but there is more. Amendment 2, in addition, nullifies specific legal protec tions
for this targeted class in all transac lions in housing, sale of real estate, insurance,
health and welfare services, private education, and employment. Not confined
to the private splwl'rﬁrnulnu-m 9 also operates to repeal and forbid all laws or
policies providing spetific protectia for gays or lesbians from discrimination by
every level of Colorado H”"""“"“'“h

[T]he amendment imposes aspecial disability upon those persons alone.
Homosexuals are forbidden the safeguards that others enjoy or may seck
without constraint. They can obtain specific protection against discrimination
only by enlisting the citizenry of Colorado to amend the State Constitution or
perhaps, on the State's view, by trying to pass helpful laws of general applica-
bility. This is so no matter how local or discrete the harm, no matter how public
and widespread the injury. We find nothing special in the protections Amend-
ment 2 withholds. These are protections taken for granted by most people either
because they already have them or do not need them; these are protections
against exclusion from an almost limitless number of transactions and endea-

vors that constitute ordinary civic life in a free society.

The Fourteenth Amendment’s promise that no person shall be denied the equal
protection of the laws must coexist with the practical necessity that most legis-
lation classifies for one purpose or another, with resulting disadvantage 10
various groups or persons. We have attempted to reconcile the principle with

+w neither burdens a fundamental right nor
ative classification so 1o '

the reality by stating that, i ¢
targets a suspect class, we will nphu!d the legis!

bearsaratorarelamoN 0 some leginmate end.
Arrres s indeed delies, even This conventional inquiry. First, the

amendment has the peculiar property of imposing a broad and undifferentiated
disability on a single named group, an exceptional and, as we shall explain,
invalid form of legislation. Second, its sheer breadth is so discontinuous with
- - — - = .
the reasons offered for it that the amendment seemns inexplicable by anything
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but animus toward the class it affects; it lacks a rational relationship to legitimate
state interests, +

Taking the first point, even in the ordinary equal protection case calling for
the maost deferential of standards, we insist on knowing the relation between the
classification adopted and the object to be attained. The search for the link
between classification and objective gives substance to the Equal Protection
Clause; it provides guidance and discipline for the legislature, which is entitled
to know what sorts of laws it can pass; and it marks the limits of our own author-
ity. In the ordinary case, a law will be sustained if it can be said to advance a
legitimate government interest, even if the law seems unwise or works to the
disadvantage of a particular group, or if the rationale for it seems tenuous. See
New Orleans v. Dukes (1976) (tourism benefits justificd classification favoring
pushcart vendors of certain longevity). Williamson v, Lee Optical of Okla., Inc.
(1955} (assumed health concerns justified law favoring optometrists over opti-
cians). The laws challenged in the cases just cited were narrow enough in scope
and grounded in a sufficient factual context for us to ascertain some relation
between the classification and the purpose it served. By requiring that the clas-
sification bear a rational relationship to an independent and legitimate
legislative end, we ensure that classifications are not drawn for the purpose of
disadvantaging the group burdened by the law.

Amendment 2 confounds this normal process of judicial review. It is at once
too narrow and too broad. It identifies persons by a single trait and then denies
them protection across the board. The resulting disqualification of a class of
persons from the right to seek specific protection from the law is unprecedented
in our jurisprudence.

It is not within our constitutional tradition to enact laws of this sort. Central
both to the idea of the rule of law and to our own Constitution's guarantee of
equal protection is the principle that government and each of its parts remain
open on impartial terms to all who seek its assistance. Respect for this principle
explains why laws singling out a certain class of citizens for disfavored legal status
or general hardships are rare X law declaring that in general it shall be more
difficult for one group of citizéfis than for all others to seek aid from the gov-
ernment is itself a denial of equal protection of the laws in the most literal sense.

A second and related point is that laws of the kind now before us raise the
inevitable inference that the disadvantage imposed is born of animosity toward
the class of persons affected. “[I]f the constitutional conception of ‘equal pro-
tection of the laws’ means anything, it must at the very least mean that a
bare . . . desire to harm a politically unpopular group cannot constitute a legit-
imate governmental interest.” Department of Agriculture v. Moreno (1973).

Amendment 2, however, in making a general announcement that gays and
leshians shall not have any particular protections from the law, inflicts on them
immediate, continuing, and real injuries that outrun and belie any legitimate
justifications that may be claimed for it. We conclude that, in addition to the far-
reaching deficiencies of Amendment 2 that we have noted, the principles it
offends, in another sense, are conventional and venerable; a law must bear a
rational relationship to a legitimate governmental purpose, and Amendment 2
does not.

The primary rationale the State offers for Amendment 2 is NQ&I:;F;};E
citizens' freedom of association, and in particular the hberties of landlords @

emplovers who have personal _or religious objections to  homosexuality.
T
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Colorado also cites its interest in conserving resources o fight discrimination
against other groups. The breadth of the amendment is so far removed from
these particular justifications that we find it impossible to credit them. We can-
not sav that Amendment 2 is directed to any identifiable legitimate purpose or
discrete objective. Itisa status-based enactment divorced from any factual con-
text from which we could discern a relationship to legitimate state interests; it is
a classification of persons undertaken for its own sake, something the Equal
Protection Clause does not permit. *[C]lass legislation . . . [is] obnoxious to
the prohibitions of the Fourteenth Amendment. .. ." Civil Rights Cases.

We must conclude that Amendment 2 classifies homosexuals not to further a
proper legislative end but to make them unequal to everyone else. This Colo-
rado cannot do. A State cannot so deem a rlass of persons a stranger to its laws,
Amendment 2 violates the Equal Protection Clause. e
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according differential treatment to male and female members of the uniformed
services for the sole purpose of achieving administrative convenience, the chal-
lenged statutes violate the Due Process Clause of the Fifth Amendment insofar
as they require a female member to prove the dependency of her hushand.

Justice STEwART concurs in the judgment, agreeing that the statutes before us
work an invidious discrimination in violation of the Constitution.

Justice PowgLt, with whom the Chief Justice and Justice Brackmus join, con-
curring in the judgment.

I agree that the challenged statutes constitute an unconstitutional discrimi-
nation against servicewomen in violation of the Due Process Clause of the Fifih
Amendment, but I cannot join the opinion of Mr. Justice Brennan, which would
hold that all classifications based upon sex, “like classifications based upon race,
alienage, and national origin,” are “inherently suspect and must therefore be
subjected to close judicial scrutiny.” Itis unnecessary for the Court in this case 1o
characierize sex as a suspect classification, with all of the far-reachiTTg Tmplica-

tions of such a holding. In my view, we can and should detide-thiscast on the
authori e for the future any expansion of its rationale.

In Stanton v, Stanton, 421 U.S. 7 (1975), the Court declared unconstitutional
a Utah law that required that parents support their female children until age 18
but that male children be supported until age 21. The Court said that the statute
was based on “old notions” about social roles; “[no] longer is the female des-
tined solely for the home and the rearing of the family, and only the male for the
marketplace and the world of ideas. Women's activities and responsibilities are
increasing and expanding.” Again, the Court decided without a holding as 1o
the level of scrutin d that the T titutional
“%—mdli“w rational basis, or something in
between.™

Finally, in 1976, in Craig v. Boren, the Supreme Court agreed on intermediate
scrutiny as the appropriate level of review for gender classifications.

CRAIG v. BOREN
429 [18. 190 (1976)

Justice Brennax delivered the opinion of the Court,

The interaction of two sections of an Oklahoma statute, prohibits the sale of
“nonintoxicating” 3.2% beer to males under the age of 21 and to females under
the age of 18. {The question to be decided is whether such a gender-hased
differential consHTites a denial to males 18-20 years of age of the equal protec-
tion of the laws in violation of the Fourteenth Amentmen

Analysis may appropriately begin with the reminder that Reed emphasized that
statutory classifications that distinguish between males and females are “subject
to scrutiny under the Equal Protection Clause.” To withstand constitutional
challenge, previous cases establish that classifications by gender must serve
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important governmental objectives and must be substantially related to achieve-
: R ScrTina
ment of th sC Ly !

& accept for purposes of discussion the District Ce wirt's identification of the
objective underlying §§241 and 245 as the enhancement of traffic safety.
Clearly, the protection of public health and safety represents an important
funcuon of 5@ it governments. However, appellees’ statistics in our
view cannot support the col tmion that the gender-based distinction closely
serves to achieve that objective and therefore the distinction cannot under Reed
withstand equal protection challenge. T BT

The appellees introduced a variety of statistical Hlll‘\'f"_f.‘i,[EiJj.Lr':l11 analysis of ar-
rest statistics for 1973 demonstrated that 18- to 20-year-old male arrests for *driv-
ing under the influence” and “drunkenness” substantially exceeded female
arrests for that same age periad [Similarly, youths aged 17-21 were found to be
overrepresented among those killed or injured in traffic accidents, wi ales
again numerically exceeding females in this regard, Lhird, a random re adside
survey in Oklahol Tty revealed thal young males were more inclined to drive
and drink beer than were their female counterparis. Fourth, Federal Bureau
of Investigation nationwide statistics exhibited a notable increase in arrests
for “driving under the influence.” Finally, statistical evidence gathered in other
jurisdictions, particularly Minnesota and Michigan, was offered to corroborate
Oklahoma's experience by indicating the pervasiveness of youthful participa-
tion in motor vehicle accidents following the imbibing of aleohol.

Even were this statistical evidence accepted as accurate, it nevertheless offers
only a weak answer to the equal protection question presented here. The most
focused and relevant of the statistical surveys, arrests of 18- to 20-year-olds for
alcoholrelated driving offenses, exemplifies the ultimate unpersuasiveness of
this evidentiary record (Viewed in terms of the correlation between sex and the
actual activity that Oklahoma seeks to regulate — driving while under the
influence of alcohol—the statistics broadly establish that .18% of females
and 2% of males in that age group were arrested for that :}I'i'n*n-_:k. While such
a disparity is not trivial in a statistical sense, it hardly can form the basis for
émployment of a gender line as a classiying device. Lertainly if maleness
sETve as a proxy for drin ing and driving, a correlation of 2% must be considered
an unduly tenuous “fit.” Indeed, prior cases have consistently rejected the use of
sex as a decisionmaking factor even though the statutes in question certainly
rested on far more predictive empirical relationships than this.

Moreover, the statistics exhibit a variety of other shortcomings that seriously
impugn their value to equal protect jon analysis. Setting aside the obvious meth-
odological problems, the surveys do not adequately justify the salient features of
Oklahoma's gender-based traffic-safety law. None purporis to measure the use
and dangerousness of 3.2% beer as opposed to alcohol generally, a detail that s
of particular importance since, in light of its low alcohol level, Oklahoma appar-
ently considers the 3,2% beverage to be "m:uinumxic;lliug."m:ﬂ'. many of
the studies, while gruph':::;ﬂlj. documenting the unfortunate mncredsce in driving
while under the influence of alcohol, make no effort to relate their findings to
wesex differentials as involved here) Indeed, the only survey that explicitly
centered its attention upon young drivers and their use of beer, albeit appar-
ently not of the diluted 3.2% variety, reached results that hardly can be viewed as
impressive in justifying either a gender or age classification.

LR
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We conclude that the gender-based differential contained in [Oklahoma law]
constitutes a denial of the equal protection of the laws to males aged 18-20.

Justice Renmousr, dissenting.

The Court’s disposition of this case is objectionable on two grounds. First is its
conclusion that men challenging a gender-based statute which treats them less
favorably than women may invoke a more stringent standard of judicial review
than pertains to most other types of classifications. Second is the Court’s enun-
ciation of this standard, without citation to any source, as being that "classifica-
tions by gender must serve important governmental objectives and must be
substantially related to achievement of those objectives.”

The only redeeming feature of the Court’s opinion, to my mind, is that it
apparently signals a retreat by those who joined the plurality opinion in
Frontiero v. Richardson (1973), from their view that sex is a “suspect” classifi-
cation for purposes of equal protection analysis. I think the Oklahoma statute
challenged here need pass only the “rational basis” equal protection analysis
and I believe that it is constitutional under Tiat analysis.

The Court’s conclusion that a law which treats males less favorably than
females “must serve important governmental objectives and must be substan-
tially related to achievement of those objectives” apparently comes out of thin
air. The Equal Protection Clause contains no such language, and none of our
previous cases adopt that standard. I would think we have had enough difficulty
with the two standards of review which our cases have recognized — the norm of
“rational basis,” and the “compelling state interest” required where a “suspect
classification” is involved —so as to counsel weightily against the insertion of
still another “standard” between those two. How is this Court to divine what
objectives are important? How is it to determine whether a particular law is
“substantially” related to the achievement of such objective, rather than related
in some other way to its achievement? Both of the phrases used are so diapha-
nous and elastic as to invite subjective judicial preferences or prejudices relating
to particular types of legislation, masquerading as judgments whether such leg-
islation is directed at “important” objectives or, whether the relationship to
those objectives is “substantial” enough.

One survey of arrest statistics assembled in 1973 indicated that males in the
18-20 age group were arrested for “driving under the influence” almost 18 times
as often as their female counterparts, and for “drunkenness” in a ratio of almost
10 to 1. Accepting, as the Court does, appellants’ comparison of the total figures
with 1973 Oklahoma census data, this survey indicates a 2% arrest rate among
males in the age group, as compared to a .18% rate among females.

Other surveys indicated (1) that over the five-year period from 1967 to 1972,
nationwide arrests among those under 18 for drunken driving increased 138%,
and that 93% of all persons arrested for drunken driving were male; (2) that
vyouths in the 17-21 age group were overrepresented among those killed or
injured in Oklahoma traffic accidents, that male casualties substantially
exceeded female, and that deaths in this age group continued to rise while
overall traffic deaths declined; (3) that over three-fourths of the drivers
under 20 in the Oklahoma City area are males, and that each of them, on
average, drives half again as many miles per year as their female counterparis;
(4) that four-fifths of male drivers under 20 in the Oklahoma City area state a
drink preference for beer, while about three-fifths of female drivers of that age
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state the same preference; and {5) that the percentage of male drivers under 20
admitting to drinking within two hours of driving was half again larger than the
percentage for females, and that the percentage of male drivers of that age
group with a blood alcohol content greater than .01% was almost half again
larger than for female drivers.

The Court's criticism of the statistics relied on by the District Court conveys the
impression thata legislature in enacting a new law is to he subjected to the judicial
equivalent of a doctoral examination in statistics. Legislatures are not held to any
rules of evidence such as those which may govern courts or other administrative
hodies. and are entitled to draw factual conclusions on the basis of the determi-
nation of probable cause which an arrest by a police officer normally represents.

The Oklahoma Legislature could have believed that 18- to 20-vear-old males
drive substantially more, and tend more often to be intoxicated than their
female counterparts; that they prefer beer and admit to drinking and driving
at a higher rate than females; and that they suffer traffic injuries out of
proportion to the part they make up of the population. 1 'nder the appropnate
rational-basis test for equal protection, it is neither irratic nal nor arbitrary to bar
them from making purchases of 3.2 beer, which purchases might in many
cases be made by a young man who immediately returns to his vehicle with
the beverage in his possession. There being no violation of either equal protec-
tion or due process, the statute should accordingly be upheld,

Since Craig v. Boren, the Supreme Court, on many o« casions, has reaffirmed
and applied intermediate scrutiny for gender classifications. 1 For example, in
Kirchberg v. [eenstra, 350175155 (1981), the Court expressly used interme-
diate scrutiny to invalidate a Louisiana law that gave a husband, as “head and
master” of property jointly owned with his wife, the unilateral right to dispose of
such property without his spouse’s consent. Moreover, as described below in
subsection 3. the Court has held that intermediate scrutiny is to be used both for
gender classifications discriminating against women and those discriminating
against men.

In United States v. Virginia, the Supreme Court used intermediate scrutiny in
declaring unconstitutional the exclusion of women by the Virginia Military
Institute (VMI). However, Justice Ginsburg's majority opinion also emphasized
that there must be an “exceedingly persuasive justification” for gender

classifications.
UNITED STATES v. VIRGINIA
-_.' ._'!l 5 ET5 g
Justice Gvspure delivered the opinion of the Court.
Virginia's public institutions of higher learning include an incomparable

military college, Virginia Military Institute (VMI1). The United States maintains

76, B0

71 '-.r-.r_|r_l'|.||r||‘\:.L!rw..‘nl.l.{sui.n_.'1I3~|.'.H 515 (10406 Califano v. Westcort, 443 LS
G79): Caban v. Mohammed, 441 U.S. 380, 388 (1979); Orr v. Unr, 440 U.S. 268, 279 (1979);
fano v. Wehster, 430 U.S. 313, 316317 (1977).
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that the Constitution's equal protection guarantee precludes Virginia fron
reserving exclusively to men the unique educatic mal opportunities VMI affords
We agree.

Founded in 1839, VMI is today the sole singlesex school among Virginia's 15
public institutions of higher learning. VMI's distinctive mission is to produce
“citizen-soldiers,” men prepared for leadership in civilian life and in militan
service. VMI pursues this mission through pervasive training of a kind not avail
able anywhere else in Virginia. Assigning prime place to character development,
VMI uses an “adversative method” modeled on English public schools and once
characteristic of military instruction. VMI constantly endeavors to instill physical
and mental discipline in its cadets and impart to them a strong moral code. The
school’s graduates leave VMI with heightened cc yimprehension of their capacin
to deal with duress and stress, and a large sense of accomplishment for com
pleting the hazardous course.

VMI has notably succeeded in its mission to produce leaders; among its
alumni are military generals, Members of Congress, and business executives
The school’s alumni overwhelmingly perceive that their VMI training helped
them to realize their personal goals. VMI's endowment reflects the lovalty of its
graduates; VMI has the largest per-student endowment of all public under
graduate institutions in the Nation.

Neither the goal of producing citizen-soldiers nos VMI's implementing meth
odology is inherently unsuitable to women. And the school's impressive record
in producing leaders has made admission desirable to some women. Neverthe
less, Virginia has elected to preserve exclusively for men the advantages and
opportunities a VMI education affords.

11

In response to the Fourth Circuit’s ruling [that Virginia had violated equal
protection], Virginia proposed a parallel program for women: Virginia Wom
en’s Institute for Leadership (VWIL). The 4-year, -:.|1v~.~|u1nﬁm'v:1 undergradu-
ate program would be located at Mary Baldwin College, a private liberal arts
school for women, and would be open, initally, to about 25 to 80 students. Al
though VWIL would share VMI's mission —to produce “ritizen-soldiers” —
the VWIL program would differ, as does Mary Baldwin College, from VMI in
academic offerings, methods of education, and financial resources.

The average combined SAT score of entrants at Mary Baldwin is about 100
points lower than the score for VMI freshmen. Mary Baldwin's faculty holds
“significantly fewer Ph.D.'s than the faculty at VMIL,” and receives sigrnificantly
lower salaries. While VMI offers degrees in liberal arts, the sciences, and engr
neering, Mary Baldwin, at the ime of trial, offered only bachelor of arts degrees
A VWIL student seeking to earn an engineering degree could gain one, withou
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public support, by attending Washington University in St. Louis, Missouri, for
two years, paying the required private Lo,

lhe cross-petitions in this suit present two ultimate issues. First, does Virginia's
exclusion of women from the educational opportunities provided by VMI—
extraordinary opportunities for military training and civilian leadership devel-
opment— deny to women “capable of all of the individual activities required of
VMI cadets,” the equal protection of the laws guaranteed by the Fourteenth
Amendment? Second, if VMI's “unique” situation, as Virginia's sole single-sex
public institution of higher education — offends the Constitution’s equal pro-
tection principle, what is the remedial requirement?

We note, once again, the core instruction of this Court’s pathmarking decisions:
Parties who seek to defend gender-based government action must demonstrate
an “:_w'.n-vdingly_ﬂgb_lﬂgiﬂj1_n_lii'u ation" for that actionr Today s skeptical scru-
finv of official action denying rights or opportunities based on sex responds to
volumes of history, As a plurality of this Court acknowledged a generation ago,
“our Nation has had a long and unfortunate history of sex discrimination.” Fron-
tiero v. Richardson (1973). Through a century plus three decades and more ol
that historv. women did not count among voters composing “We the People™;
not until 1920 did women gain a constitutional right to the franchise. And for
a half century thereafter, it remained the prevailing doctrine that government,
both federal and state, could withhold from women opportunities accorded
men so long as any “basis in reason” could be conceived for the discrimination.

The heightened review standard our precedent establishes does not make
sex a proscribed classification, Supposed “inherent differences” are no longer
accepted as a ground for race o1 national origin classifications. W[
ences between men and women, however, are enduring. “Inherent difter-
ences” EWTWWWWWELHF. remain cause
for celebration. but not for denigration of the members of either sex or for
artificial constraints on an individual’s opportunity. Sex classifications may be

used to compensate women “for particular economic disabilities [they have]
suffered.” Califano v. Webster (1977), to “promot|[e] equal employment op-
portunity,” to advance full development of the talent and capacities of our Na-
tion's people. But such classifications may not be used, as they once were, 10
create or perpetuate the legal, social, and economic inferiority of women.
Measuring the record in this case against the review standard just described,
we conclude that Virginia has shown no “exceedingly persuasive justification”
for excluding all women from the citizensoldier training afforded by VML
Because the remedy proffered by Virginia— the Mary Baldwin VWIL program —
does not cure the constitutional violation, ie., it does not provide equal
opportunity, we reverse the Fourth Circuit's final judgment in this case.
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v

Virginia challenges and asserts two justifications in defense of VMI's exclusion of
women. First, the Commonwealth contends, “singlesex education provides
important educational benefits,” and the option of single-sex education con-
tributes to “diversity in educational approaches.” Second, the Commonwealth
argues, “the unique VMI method of character development and leadership
training,” the school’s adversative approach, would have to be modified were
VMI to admit women. We consider these two justifications in turn,

A
Singlesex education affords pedagogical benefits to at least some students,
Virginia emphasizes, and that reality is uncontested in this litigation. Similarly,
it is not disputed that diversity among public educational institutions can serve
the public good, But Virginia has not shown that VMI was established, or has
been maintained, with a view to diversifying, by its categorical exclusion of
women, educational opportunities within the Commonwealth. In cases of this
genre, our precedent instructs that “benign” justifications proffered in defense
of categorical exclusions will not be accepted automatically; a tenable justifica
tion must describe actual state purposes, not rationalizations for actions in fact
differently grounded.

B

Virginia next argues that VMI's adversative method of training provides educa-
tional benefits that cannot be made available, unmodified, to women. Altera-
tions to accommodate women would necessarily be “radical,” so “drastic,”
Virginia asserts, as to transform, indeed “destroy,” VMI's program. Neither
sex would be favored by the transformation, Virginia maintains: Men would
be deprived of the unique opportunity currently available to them; women
would not gain that opportunity because their participation would “eliminat|e]
the very aspects of [the] program that distinguish [VMI] from ... other institue
tions of higher education in Virginia.”

It may be assumed, for purposes of this decision, that most women would not
choose VMI's adversative method. As Fourth Circuit Judge Motz observed,
however, in her dissent from the Court of Appeals’ denial of rehearing en
banc, it is also probable that “many men would not want to be educated in
such an environment.” Education, to be sure, is not a “one size fits all” business.
The issue, however, is not whether “women —or men—should be forced w
attend VMI”; rather, the question is whether the Commonwealth can constitu-
tionally deny to women who have the will and capacity, the training and
attendant opportunities that VMI uniquely affords.

The notion that admission of women would downgrade VMI's stature, destrov
the adversative system and, with it, even the school, is a judgment hardly proved,
a prediction hardly different from other “self-fulfilling prophec(ies],” once
routinely used to deny rights or opportunities.

The Commonwealth’s misunderstanding and, in turn, the District Court’s,
is apparent from VMI's mission: to produce “citizen-soldiers,” individuals
“‘imbued with love of learning, confident in the functions and attitudes of
leadership, possessing a high sense of public service, advocates of the Amernican
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demaocracy and free enterprise system, and ready . . . to defend their country in
time of national peril.™

Surely that goal is great enough to accommodate women, who today count as
citizens in our American democracy equal in stature (o men. Just as surely, the
Commonwealth's great goal is not substantially advanced by women’s categor-
ical exclusion, in total disregard of their individual merit, from the Common-
wealth’s premier “citizen-soldier” corps. Virginia, in sum, “has fallen far short of
establishing the ‘exceedingly persuasive justification,”™ that must be the solid
hase for any gender-defined « lassification.

In the second phase of the litigation, Virginia presented its remedial plan—
maintain VMI as a male-only college and create VWIL as a separate program for
women. The plan met District Court approval,

A remedial decree, this Court has said, must closely fit the constitutional
violation; it must be shaped o place persons unconstitutionally denied an
opportunity or advantage in ‘the position they would have occupied in the
ahsence of [discrimination].” The constitutional violation in this suit is the
categorical exclusion of women from an extraordinary educational opportunity
afforded men. A proper remedy for an unconstitutional exclusion, we have
explained, aims to “eliminate [so far as possible] the discriminatory effects of
the past” and to “bar hke discrimination in the future.” Virginia chose not 1o
eliminate. but to leave untouched, VMI's exclusionary policy.

lhe Task Force charged with developing the leadership proj
drawn from the staff and faculty at Mary Baldwin College, “determined that a
military model and, especially VMI's adversative method, would be wholly inap-
propriate for educating and training most women.” As earlier stated, general-
izations about “the way women are,” estimates of what is appropriate for most
women, no longer justify denying opportunity to women whose talent and
capacity place them outside the average description. Notably, Virginia never
asserted that VMI's method of education suits most men. It is also revealing
that Virginia accounted for its failure to make the VWIL experience “the entirely
militaristic experience of VMI” on the ground that VWIL “is planned for women
who do not necessarily expect o pursue military careers.” By that reasoning,
VMI's “entirely militaristic” program would be inappropriate for men in general
or as a group, for “ [o]nly about 15%, of VMI cadets enter career military servic B

In contrast to the generalizations ahout women on which Virginia rests, we
note again these dispositive realities: VMI's “implementing methodology™ is not
winherently unsuitable to women,” “some women ...do well under [the]
adversative model,” “some women, at least, would want to attend [VMI] if

rram for women,

they had the opportunity,” “some women are capable of all of the individual
activities required of VMI cadets,” and “can meel the physical standards [VMI]
now impose[s] on men.” It is on behalf of these women that the United States
has instituted this suit, and it is for them that a remedy must be crafted, a remedy
that will end their exclusion from a ~:i;1l:--.~.u]1pliv:{ educational nppnrmnin fon
which they are fit, a decree that will “bar like discrimination in the future.”
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scrutiny, whereas the dissent emphasizes that there also must be an ‘:Exjcjtf:l’djm-

‘N a,,__';persuasivt justification” for the gender classification; the dissent” emphasizes
’3' that only “actual ™ legislative purposes are sufficient, whereas the majority does

not; and the majority and the dissent differ as to whether the law is based
on stereotypes or biological differences between men and women.

NGUYEN v. IMMIGRATION & NATURALIZATION SERVICE
333 LS. 53 (2001)

Justice Kenngvy delivered the opinion of the Court.

Title 8 U.5.C. §1409 governs the acquisition of United States citizenship by
persons born to one United States citizen parent and one noncitizen parent
when the parents are unmarried and the child is born outside of the United
States or its possessions. The statute imposes different requirements for the
child's acquisition of citizenship depending upon whether the citizen parent
is the mother or the father. The question before us is whether the statutory
distinction is consistent with the equal protection guarantee embedded in
the Due Process Clause of the Fifth Amendment.

|

Petitioner Tuan Ahn Nguyen was born in Saigon, Vietnam, on September 11,
1969, to copetitioner Joseph Boulais and a Viemamese citizen. Boulais and
Nguyen's mother were not married. Boulais always has been a citizen of the
United States, and he was in Vietnam under the employ of a corporation.
After he and Nguyen's mother ended their relationship, Nguyen lived for a
time with the family of Boulais’ new Vietnamese girlfriend. In June 1975,
Nguyen, then almost six years of age, came to the United States. He became
a lawful permanent resident and was raised in Texas by Boulais.

In 1992, when Nguven was 22, he pleaded guilty in a Texas state court to wo
counts of sexual assault on a child. He was sentenced to eight years in prison on
each count. Three years later, the United States Immigration and Naturalization
Service (INS) initiated deportation proceedings against Nguyen as an alien who
had been convicted of two crimes involving moral turpitude, as well as an aggra-
vated felony. Though later he would change his position and argue he was a
United States citizen, Nguyen testified at his deportation hearing that he was a
citizen of Vietnam. The Immigration Judge found him deportable.

Nguyen appealed to the Board of Immigration of Appeals and, in 1998, while
the matter was pending, his father obtained an order of parentage from a staie
court, based on DNA testing. By this time, Nguyen was 28 years old. The Board
dismissed Nguyen's appeal, rejecting his claim to United States citizenship
because he had failed to establish compliance with 8 U.S.C. §1409(a), whic h
sets forth the requirements for one who was born out of wedlock and abroad toa
citizen father and a noncitizen mother.,

Nguven and Boulais appealed to the Court of Appeals for the Fifth Circuit,
arguing that §1409 violates equal protection by providing different rules for
attainment of citizenship by children born abroad and out of wedlock
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depending upon whether the one parent with American citizenship is the
mother or the father. The court rejected the constitutional challenge.

We hold that §1409(a) is consistent with the constitutional guarantee of equal
protection.

I'he general requirement for acquisition of citizenship by a child born outside
the United States and its outlving possessions and to parents who are married,
one of whom is a citizen and the other of whom is an alien, is set forth in 8 U.5.C.
§1401(g). The statute provides that the child is also a citizen if, before the birth,
the citizen parent had been physically present in the United States for a total of
five vears. at least two of which were after the parent turned 14 years of age.

As to an individual born under the same circumstances, save that the parents
are unwed, §1409(a) sets forth the following requirements where the father is
the citizen parent and the mother is an alien:

(1} a blood relationship between the person and the Father is established by
clear and convincing evidence
{9} the father had the nationality of the United States at the time of the
;::'J'hcln'w hirth,
(%) the father (unless deceased) has agreed in writing Lo provide financial
support for the person until the person reaches the age of 18 years, and
(4) while the person is under the age of 18 years —
(A) the person is legitimated under the law of the person’s residence or
domicile,
(B} the father acknowledges paternity of the person in wnting under oath, or
() the paternity of the person is established by adjudication of a competent

COUrt.

When the citizen parent of the child born abroad and out of wedlock is the
smittal of citizenship are described

child's mother, the requirements for the tra
in §1409{c):

i} Nomwithstanding the provision of subsection (a) of this section, a person bom,
after December 23, 1952, outside the United States and out of wedlock shall be
held to have acquired al birth the nationality status of his mother, if the mother
had the natonality of the United States at the time of such person’s birth, and if
the mother had previously been physically present in the United States or one of its

outlying possessions for a conunuous period of one year,

Section 1409(a) thus imposes a set of requirements on the children of citizen
fathers born abroad and out of wedlock to a noncitizen mother that are not
imposed under like circumstances when the citizen parent is the mother.

For a gender-based classification to withstand equal protection scrutiny, it must
be established “at least that the [challenged ] classification serves important
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governmental objectives and that the discriminatory means employed are sub-
stantially related to the achievement of those objectives.” United States v. Vir-
ginia (1996). For reasons to follow, we conclude §1409 satisfies this standard.
Given that determination, we need not decide whether some lesser degree of
scrutiny pertains because the statute implicates Congress’ immigration and nat-
uralization power.

The statutory distinction relevant in this case, then, is that §1409(a)(4)
requires one of three affirmative steps to be taken if the citizen parent is the
father, but not if the citizen parent is the mother: legitimation; a declaration of
paternity under oath by the father; or a court order of paternity. Congress’ de-
cision to impose requirements on unmarried fathers that differ from those on
unmarried mothers is based on the significant difference between their respec-
tive relationships to the potential citizen at the time of birth. Specifically, the im-
position of the requirement for a paternal relationship, but not a maternal one,
is justified by two important governmental objectives, We discuss each in turmn.

A
The first governmental interest to be served is the importance of assuring that a
biological parentchild relationship exists. In the case of the mother, the rela
tion is verifiable from the birth itself. The mother's status is documented in most
instances by the birth certificate or hospital records and the witnesses who attest
to her having given birth.

In the case of the father, the uncontestable fact is that he need not be present
at the birth. If he is present, furthermore, that circumstance is not incontrovert-
ible proof of fatherhood. Fathers and mothers are not similarly situated with
regard to the proof of biological parenthood. The imposition of a different set
of rules for making that legal determination with respect to fathers and moth-
ers is neither surprising nor troublesome from a constitutional perspective.
Section 1400(a)(4)'s provision of three options for a father seeking to establish
paternity — legitimation, paternity oath, and court order of paternity—is de-
signed to ensure an acceptable documentation of paternity.

Petitioners argue that the requirement of §1409(a) (1), that a father provide
clear and convincing evidence of parentage, is sufficient to achieve the end of
establishing paternity, given the sophistication of modern DNA tests. Section
1409(a) (1) does not actually mandate a DNA test, however. The Constitution,
moreover, does not require that Congress elect one particular mechanism from
among many possible methods of establishing paternity, even if that mechanism
arguably might be the most scientifically advanced method. With respect 1o
DNA testing, the expense, reliability, and availability of such testing in various
parts of the world may have been of particular concern to Congress. The require-
ment of §1409(a) (4) represents a reasonable conclusion by the legislature that
the satisfaction of one of several alternatives will suffice to establish the blood
link between Father and child required as a predicate to the child’s acquisition of
citizenship. Given the proof of motherhood that is inherent in birth itself, it is
unremarkable that Congress did not require the same affirmative steps of
mothers.

B
The second important governmental interest furthered in a substantial manner
by §1409(a)(4) is the determination to ensure that the child and the citizen




D - o I

0. Gender Classifications 901

parent have some demonstrated opportunity or potential to develop not just a
relationship that is recognized, as a formal matter, by the law, but one that
consists of the real, evervday ties that provide a connection between child
and citizen parent and, in turn, the United States. In the case of a citizen mother
and a child born overseas, the opportunity for a meaningful relationship
between citizen parent and child inheres in the very event of birth, an event
<o often critical to our constitutional and statutory understandings of citizen-
ship. The mother knows that the child is in being and is hers and has an initial
point of contact with him. There is at least an opportunity for mother and child

to develop a real, meaningful relationship.

The same opportunity does not result from the event of birth, as a matter of
biological inevitability, in the case of the unwed father. Given the 9-month
interval between conception and birth, it is not always certain that a father
will know that a child was conceived, nor is it always clear that even the mother
will be sure of the father's identity. This fact takes on particular significance in
the case of a child born overseas and out of wedlock. One concern in this context
has always been with young people, men for the most part, who are on duty with
the Armed Forces in foreign countries.

When we turn to the conditions which prevail today, we find that the passage
of time has produced additional and even more substantial grounds to justify the
statutory distinction. The ease of ravel and the willingness of Americans to visit
foreign countries have resulted in numbers of trips abroad that must be of real
concern when we contemplate the prospect of accepting petitioners’ argument,
which would mandate, contrary to Congress' wishes, citizenship by male parent-
age subject to no condition save the father’s previous length of residence in this
country. In 1999 alone, Americans made almost 25 million trips abroad, exclud-
ing trips to Canada and Mexico. Visits to Canada and Mexico add o this figure
almost 34 million additional visits. And the average American overseas traveler
spent 15.1 nights out of the United States in 1999.

Principles of equal protection do not require Congress to ignore this reality.
I'o the contrary, these facts demonstrate the critical importance of the Govern-
ment's interest in ensuring some opportunity for a tie between citizen father and
foreign born child which is a reasonable substitute for the opportunity manifest
between mother and child at the time of birth. Indeed, especially in light of the
number of Americans who take short sojourns abroad, the prospect that a father
might not even know of the conception is a realistic possibility. Even if a father
knows of the fact of conception, moreover, it does not follow that he will be
present at the birth of the child. Thus, unlike the case of the mother, there is no
assurance that the father and his biological child will ever meet. Without an
initial point of contact with the child by a father who knows the child is his own,
there is no opportunity for father and child to begin a relationship. Section 1409
takes the unremarkable step of ensuring that such an opportunity, inherent in
the event of hirth as to the mother-child relationship, exists between father and
child before citizenship is conferred upon the latter.

The importance of the governmental interest at issue here is too profound to
be satisfied merely by conducting a DNA test. The fact of paternity can be
established even without the father's knowledge, not to say his presence.
Paternity can be established by taking DNA samples even from a few strands
of hair, years after the birth. Yet scientific proof of biological paternity does
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nothing, by itself, to ensure contact between father and child during the child's
minority,

Congress is well within its authority in refusing, absent proof of at least the
opportunity for the development of a relationship between citizen parent and
child, to commit this country to embracing a child as a citizen entitled as of birth
to the full protection of the United States, to the absolute right to enter its
borders, and to full participation in the political process. If citizenship is 1o
be conferred by the unwitting means petitioners urge, so that its acquisition
abroad bears little relation to the realities of the child’s own ties and allegiances,
it is for Congress, not this Court, to make that determination. Congress has not
taken that path but has instead chosen, by means of §1409, to ensure in the case
of father and child the opportunity for a relationship to develop, an opportunity
which the event of birth itself provides for the mother and child. It should be
unobjectionable for Congress to require some evidence of a minimal opportu-
nity for the development of a relationship with the child in terms the male can
fulfill.

Petitioners and their amici argue in addition that, rather than fulfilling an
important governmental interest, §1409 merely embodies a gender-based sie-
reotype. Although the above discussion should illustrate that, contrary to pe-
titioners' assertions, §1409 addresses an undeniable difference in the circum-
stance of the parents at the time a child is born, it should be noted, furthermore,
that the difference does not result from some stereotype, defined as a frame of
mind resulting from irrational or uncritical analysis. There is nothing irrational
or improper in the recognition that at the moment of birth—a critical eventin
the statutory scheme and in the whole tradition of citizenship law—the
mother’s knowledge of the child and the fact of parenthood have been estab-
lished in a way not guaranteed in the case of the unwed father. This is not a
stereotype.

To fail to acknowledge even our most basic biological differences —such as
the fact that a mother must be present at birth but the father need not be — risks
making the guarantee of equal protection superficial, and so disserving it.
Mechanistic classification of all our differences as stereotypes would operate
to obscure those misconceptions and prejudices that are real. The distinction
embodied in the statutory scheme here at issue is not marked by misconception
and prejudice, nor does it show disrespect for either class. The difference
between men and women in relation to the birth process is a real one, and
the principle of equal protection does not forbid Congress to address the
problem at hand in a manner specific to each gender.

—

Justice O’Connor, with whom Justice SOUTER, Justice GINSBURG, and Justice
BrevER join, dissenting.

In a long line of cases spanning nearly three decades, this Court has applied
heightened scrutiny to legislative classifications based on sex. The Court today
confronts another statute that classifies individuals on the basis of their sex.
While the Court invokes heightened scrutiny, the manner in which it explains
and applies this standard is a stranger to our precedents. Because the Immi-
gration and Naturalization Service (INS) has not shown an exceedingly per-
suasive justification for the sex-based classification embodied in 8 US(C
§1409(a) (4) —i.e., because it has failed to establish at least that the classifica-
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PLYLER v. DOE
#3537 ULS, 202 (1982)

Justice Brexwan delivered the opinion of the Court.

The question presented by these cases is whether, consistent with the Equal
Protection Clause of the Fourteenth Amendment, Texas may deny to undocu-
mented school-age children the free public education that it provides to chil-
dren who are citizens of the United States or legally admitted aliens.

(1]

The Fourteenth Amendment provides that “[n]o State shall . .. deprive any

person of life, liberty, or property, without due process of law; nor deny to

any person within its jurisdiction the equal protection of the laws.” Appellanis

argue at the outset that undocumented aliens, because of their immigration

status, are not “persons within the jurisdiction” of the State of Texas, and

that they therefore have no right to the equal protection of Texas law. We reject
thg__g._gmunent. Whatever his status under the immigration laws, an alien is surely

a “person” in any ordinary sense of that term, Aliens, even aliens whose presence

in this country is unlawful, have long been recognized as “persons” guaranteed

due process of law by the Fifth and Fourteenth Amendments. Indeed, we have
clearly held that the Fifth Amendment protects aliens whose presence in this
country is unlawful from invidious discrimination by the Federal Government.

Although the congressional debate concerning §1 of the Fourteenth Amend-
ment was limited, that debate clearly confirms the understanding that the

phrase “within its jurisdiction” was intended in a broad sense to offer the

guarantee of equal protection to all within a State’s boundaries, and to all
upon whom the State would impose the obligations of its laws. Indeed, it appears
from those debates that Congress, by using the phrase “person within its juris-
diction,” sought expressly to ensure that the equal protection of the laws was
provided to the alien population.

[11]

Sheer incapability or lax enforcement of the laws barring entry into this country,
coupled with the failure to establish an effective bar to the employment of
undocumented aliens, has resulted in the creation of a substantial “shadow
population” of illegal migrants — numbering in the millions —within our bor-
ders. This situation raises the specter of a permanent caste of undocumented
resident aliens, encouraged by some to remain here as a source of cheap labor,
but nevertheless denied the benefits that our society makes available to citizens
and lawful residents. The existence of such an underclass presents most difficult
problems for a Nation that prides itself on adherence to principles of equality
under law.

The children who are plaintiffs in these cases are special members of this
underclass. Persuasive arguments support the view that a State may withhold
its beneficence from those whose very presence within the United States is the
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product of their own unlawful conductl These arguments do not apply with the
same force to classifications imposing disabilities on the minos children of such
illegal entrants. At the least, those who elect to enter our territory by stealth and
in violation of our law should be prepared to bear the consegquences, including,
but not limited to, depor m!iﬁﬂ But the children of those illegal entrants are no
comparably situated. Their "parents have the ability to conform their conduct to
sooietatorms, —and presumably the ability to remove themselves from the
State’s jurisdiction; but the children who are plaintiffs in these cases “can affect
neither their parents’ conduct nor their own status.” Even if the State found it
expedient to control the conduct of adults by acting against thei children,
legislation directing the onus of a parent’s misconduct against his children
does not comport with fundamental conceptions of justice.

Of course, undocumented status is not irrelevant to any propet legislative
goal. Wor 1s undocumented status an absolutely immutable characteristic
since it is the product of conscious, indeed unlawful, action. But §21.051 is
directed against children, and imposes its discriminatory burden on the basis
of a legal characteristic over which children can have little control. It is thus
difficult to conceive of a rational justification for penalizing these children for
their presence within the United States. Yet that appears to be precisely the
effect of §21.031.

Public education is not a “right” granted to individuals by the Constitution.
San Antonio Independent School Dist. v. Rodriguez (1973). But neither is it
merely some governmental “henefit” indistinguishable from other forms of
social welfare legislation. Both the importance of education in maintaining
our basic institutions, and the lasting impact of its deprivation on the life of
the child, mark the distinction. The “American people have always regarded
education and [the] acquisition of knowledge as matters ol supreme
importance.

We have recognized “the public schools as a most vital civic institution for the
preservation of a dem¢ seratic system of government,” and as the primary vehicle
for transmitting “the values on which our society rests.” "[Als ... pointed out
early in our history, . .. some degree of education is necessary to prepare citi-
zens to participate effectively and intelligently in our open political system it we
are to preserve freedom and independence.” And these historic “perceptions of
the public schools as inculcating fundamental values necessary (0 the mainte-
nance of a democratic political system have been confirmed by the observations
of social scientists.” In addition, education provides the basic tools by which
individuals might lead economically productive lives to the benefit of us all. In
sum. education has a fundamental role in maintaining the fabric of our society.
We cannot ignore the significant social costs borne by our Nation when select
groups are denied the means Lo ahsorb the values and skills upon which our

social order rests.

In addition to the pivotal role of education in sustaining our political and
cultural heritage, denial of education to some isolated group of children poses
an affront to one of the goals of the Equal Protection Clause: the abolition of
governmental barriers presenting unreasonable obstacles to advancement on |
the basis of individual merit. Paradoxically, by depriving the children of any
disfavored group of an education, we foreclose the means by which that [
group might raise the level of esteem in which it is held by the majority. |
But more directly, “education prepares individuals to be self-reliant and
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selfsufficient participants in society.” Illiteracy is an enduring disability. The
inability to read and write will handicap the individual deprived of a basic edu-
cation each and every day of his life. The inestimable toll of that deprivation on
the social, economic, intellectual, and psychological well-being of the individual,
and the obstacle it poses to individual achievement, make it most difficult 10
reconcile the cost or the principle of a status-based denial of basic education
with the framework of equality embodied in the Equal Protection Clause.

B
These wellsettled principles allow us to determine the proper level of deference
to be afforded §21.031. Undocumented aliens cannot be treated as a suspect
class because their presence in this country in violation of federal law is not a
“constitutional irrelevancy.” Nor is education a fundamental right; a State need
not justify by compelling necessity every variation in the manner in which edu-
cation is provided to its population. But more is involved in these cases than the
abstract question whether §21.031 discriminates against a suspect class, or
whether education is a fundamental right. Section 21.031 imposes a lifetime
hardship on a discrete class of children not accountable for their disabling
status. The stigma of illiteracy will mark them for the rest of their lives. By
denying these children a basic education, we deny them the ability to live within
the structure of our civic institutions, and foreclose any realistic possibility that
they will contribute in even the smallest way to the progress of our Nation. In
determining the rationality of §21.031, we may appropriately take into account
its costs to the Nation and to the innocent children who are its victims. In light of
these countervailing costs, the discrimination contained in §21.031 can hardly
be considered rational unless it furthers some substantial goal of the State,

[11]

It is the State’s principal argument, and apparently the view of the dissenting
Justices, that the undocumented status of these children establishes a sufficient
rational basis for denying them benefits that a State might choose to afford other
residents. The State notes that while other aliens are admitted “on an equality of
legal privileges with all citizens under non-discriminatory laws,” the asserted
right of these children to an education can claim no implicit congressional
imprimatur. Indeed, in the State’s view, Congress’ apparent disapproval of
the presence of these children within the United States, and the evasion of
the federal regulatory program that is the mark of undocumented status, pro-
vides authority for its decision to impose upon them special disabilities.

To be sure, like all persons who have entered the United States unlawfully,
these children are subject to deportation. But there is no assurance that a child
subject to deportation will ever be deported. An illegal entrant might be granted
federal permission to continue to reside in this country, or even to become a
citizen. In light of the discretionary federal power to grant relief from deporta-
tion, a State cannot realistically determine that any particular undocumented
child will in fact be deported until after deportation proceedings have been
completed. It would of course be most difficult for the State to justify a denial
of education to a child enjoying an inchoate federal permission to remain.
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We are reluctant to impute to Congress the intention to withhold from these
children, for so long as they are present in this country through no fault of their
own, access to a basic education. In other contexts, undocumented status, cou-
pled with some articulable federal policy, might enhance state authority with
respect to the treatment ol undocumented aliens. But in the area of special
constitutional sensitivity presented by these cases, and in the absence of any
contrary indication fairly disc ernible in the present legislative record, we per-
ceive no national policy that supports the State in denying these children an
elementary education. The State may borrow the federal classification. But to
justify its use as a criterion for s own discriminatory policy, the State musl
demonstrate that the classification is reasonably adapted to “the purposes for
which the state desires to use it.”

Appellants argue that the classification at issue furthers an interest in the
“preservation of the state's limited resources for the education of its lawful
residents.” Of course, a concern for the preservation of resources standing
alone can hardly justify the classification used in allocating those resources.
Graham v. Richardson (1971).

First, appellants appear 10 sugges! that the State may seek to protect itself from
an influx of illegal immigranis. While a State might have an interestin mitigating
the potentially harsh economic effects of sudden shifts in population, §21.031
hardly offers an effective method of dealing with an urgent demographic o
economic problem. There is no evidence in the record suggesting that illeg
entrants NMpose any significant burden on the State s economy. fLo the contrary,
e available evidence suggests that illegal aliens underutilize public services,
while contributing their labor to the local economy and tax money to the state
I1w:';__]]'l11- dominant incentive for illegal entry into the State of Texas is the
availability of employment; few if any illegal immigrants come to this country,
or presumably to the State of Texas, in order to avail themselves of a free

education,

Second, while it is apparent that a §tate may “not . . . reduce expenditures fon
educanion by barring [some arbitranly chosen class of] children from its
schools,” appellants suggest that undocumented children are appropriately sir-
gled out for exclusion because of he special burdens Iilt'\wﬂm’ﬁ
ability to provide high-quality publi education. But_the record in no way supe
ports the claim that excluss umented children is likely to improve the
overall quality of education in the State, As the District Court noted, the State
failec y "credible supporting evidence that a proportionately small
diminution of the funds spent on each child [that might result from devoting
some state funds to the education of the excluded group] will have a grave
impact on the quality of education.” And, after reviewing the State’s school
financing mechanism, the District Court concluded that barring undocumen-
ted children from local schools would not necessarily improve the quality of
education provided in those schools. Of course, even if improvemenl in the
quality of education were 2 likelv result of barring some number of children
from the schools of the State, the State must support its selection of this group as
the appropriate target for exclusion. In terms of educational cost and need,
however, undocumented children are “hasically indistinguishable” from legally

resident alien children,
Finally, appellants suggest that undocumented children are appropriately
singled out because their unlawful presence within the United States renders
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them less likelv than other children to remain within the boundaries of the
State, and to put their education to productive social or political use with
the State. Even assuming that such an interest is legitimate, it is an interes:
that is most difficult to quantify. The State has no assurance that any chil
citizen or not, will employ the education provided by the State within the con
fines of the State's borders. In any event, the record is clear that many of the
undocumented children disabled by this classification will remain in this
country indefinitely, and that some will become lawful residents or citizens of
the United States. It is difficult to understand precisely what the State hopes 1o
achieve by promoting the creation and perpetuation of a subclass of illiterates
within our boundaries, surely adding to the problems and costs of unemplos
ment, welfare, and crime.

If the State is to deny a discrete group of innocent children the free pubii
education that it offers to other children residing within its borders, that denial
must be justified by a showing that it furthers some substantial state interest. Ne

such showing was made here.



