" Articles 1, 34, 35, and 36
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. FEDERAL ARBITRATION ACT

w 'ff e 9 U.S.C. §§9, 10, 202, and 304

i ,,” .’ B s 1
?-’é" .;j_;/_'__["q;rg:cfp‘ted in Documentary Supplement at pp. 115.1¢, L1g 120)
Eigoc R " ‘ ;

SWISS LAW ON PRIVATE INTERNATIONAL LAwW
Articles 176, 190, and 194

[excerpted in Documentary Supplement at pp. 123, 196 197]

BRIER v. NORTHSTAR MARINE INC.
1992 WL 350292 (D.N.J. 1992)

[excerpted above at pp. 144-46]

BERGESEN v. JOSEPH MULLER CORP.
710 F.2d 929 (2d Cir. 1983)

[excerpted above at pp. 141-44]

YUSUF AHMED ALGHANIM & SONS, WLL v. TOYS “R” US, INC
126 E3d 15 (2d Cir. 1997) :

MIN}‘R. Circuit Judge. Appeal from a judgment entered in the U.S. District Court f
the b_uulhrm District of New York denying respondents’ cross-motion to v’u-u” =
m.odlf)' an arbitration award and granting the petition to confirm the award Ttlltal[‘:l'o'l
trict] court found that while the petition for confirmation was hmug‘ht l.ll'ld:l' lll;:-
[New York] Convention, respondents’ cross-motion to vacate or modily the award was
pf'op‘erly" blp!lght under the [FAA], and thus those claims were governed by ll;c
[FAA's] implied grounds [or vacatur: Nonetheless, the court c-r;mtc:f the pettion to
conlirm the award, finding that respondents’ allegations n? crror in the arbitral
award were without mernit. . . . [W]e aflirm. 5
:]n November of 19582, respondent-appellant Toys “R” Us, Inc. (. .. “Toys 'R Us")
::td;.)cuuml;-r-.;ip'fg”.rc \':lnul'.-\lum'(l Alghamm \ Sons, WLL (";\J';_,rluulilh"): a pri-
v ownec iuih.uu business, entered into a License and Technical Assistance
TAgoysl“‘l;:;,"lg::;“::‘;’U:’[.ﬂ“‘“) and a Supply Agreement. I'hrough the agreement,
U‘adrmark's L Kuw-m‘ ”L;(;-lll!{lllt a llfn‘m-d n}th to open Toys “R” Us stores ;!ud use u.s
all 3 other countries located in and around the Middle East

_DéE{iméntarySupplementat Pp. 93 102_04 ‘

: "y s “R” Us ” 25 :

ritoryd)RIDyERR '

(‘h_?:-tt‘iase and assistance in the toy business,

P im, leading the former (o ter e the agre

Ng:vl:irtli distributor.] . . . Toys “R" Us-invfe dﬁ

reement, initiating an arbitration before the [AAA

thcai%n that the agreement Was'terminatedoﬁ[" embe 993, Al

Jara aded by counterclaiming for breach of contract. . . . On July 19% arbi-
rded Alghanim $46.44 million for s pmﬁu;;muldfelalgeﬂx N

The

grato? av;'ﬁm etitioned the district co
Al ::tioﬂ- [";*oys “R” Us crosswmovedu:; ?;E::;ﬁl’m thc'?wmﬂundér’thdlﬁew#\,’ork}
nv g that the award was clearly irrational, i ormodify the award under the FAA.
3 'lfest disregard of the terms of the agree,nlln manifest disregard of the law, and in
ma?lle Convention and the FAA afford overla et e
.;.[!] e onfirm is brotghtatitb 8 Convenggmdg coverage, and the fact that a peti-
o 0 | 1 the FAA, and the Courtwill consi n coes not foreclose a cross-motion to
yacate U ds of the FAA." .COI,]S'der [Toys “R” Us’s] cross-motion under
the srandards © -« - [T]he district court confirmed the award This
followed. . . . THIS
ys “R" Us argues that the district court correctly determined that the provisions
of the FAA app,ly LO 1ts Cross-motion to vacate or modify the arbitral awarl:l. In par-
icular, TOyS R Us“co'fuends that the FAA and the Convention have overlapping cov-
. Thus, Toys R” Us argues, even though th iti 8
erag gh the petition to confirm the arbitral
award was brought U'}‘df“!f lh':‘: Convention, the FAA’s implied grounds for vacatur
should apply to Toys "R” Us’s cross-motion to vacate or modify because the cross-
motion Was brought under the FAA. We agree that the FAA governs Toys “R” Us’s
cross-motion. : '

Neither party seriously dlsPU[(_?S the applicability of the Convention to this case and
itis clear to us that the Convention does apply. The Convention provides that itwill
apply “to the recognition and enforcement of arbitral awards made in the territory of
a State other than the State where the recognition and enforcement of such awards
are sought, and arising out of differences between persons, whether physical or legal.
Jt shall also a pply to arbitral awards not considered as domestic awards in the State where their
recognilion and enforcement are sought.” Convention Art. I(1) (emphasis added). The
Convention does not define nondomestic awards. See Bergesen, supra. In Bergesen, we
held “that awards ‘not considered as domestic’ denotes awards which are subject to
the Convention not because made abroad, but because made within the legal frame-
work of another country, e.g., pronounced in accordance with foreign law or involv-
ing parties domiciled or having their principal place of business outside the
cnlbn.‘ing_juI’iSdicliOll.“ The Seventh Circuit similarly has interpreted §202 to mean
that “any commercial arbitral agreement, unless it is between two United States citi-
sens, involves property located in the United States, and has no reasonable relation-

ship with one or more foreign states, falls under the Convention.” Jainv. de Mere, 51
F.3d 686, 689 (7th Cir.).

The Convention’s applicability in this case is clear. The dispute giving rise to this
appeal involved two nondomestic partiesand one [U.S.] corporation, and principally
involved conduct and contract performance in the Middle East. Thus, we f:or}sider
the arbitral award leading to this action a non-domestic award and thus within the

scope of the Convention.
Toys “R” Us argues thatt

under the Convention to apply

award. We agree. Under the Convention

he district court properly found that it had the authority
the FAA’s implied grounds for setting aside the
[sic], the district court’s role in reviewing a
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e limited: “The court shall confirm he .
- of the grounds for refusal or dg'ferral of recognition oy enfo Wa
| specified in the said Convention. 9 U.S._C. §207. Enfo"(femem
'if “[t]Jhe subject matter of the difference is not capable of settleme s by
\.” or if “recognition orepforcemcmof the award would be contry etnt by arht
licpolicy” ofthe country in which enforcement or recognition i soygp Y2 the
seven grounds are the only grounds explicitly provided under the g ey
In determining the availability of the FAA's m_1phed grounds for Settin on,
text of the Convention leaves us with two questions: (1) whether, iy ,, ddigt_aslde, :
Gonvention’s express grounds for refusal, other grounds can be reqq iﬂlol‘:lr: 10 the
vention by implication, much as American courts have read implieq e € Cop.
relief into the FAA, and (2) whether, under Article V(1)(e), the coyyys Ofthunds E
States are authorized to apply United States procedural arbitral law, i ¢, the
nondomestic awards rendered in the United States. We answer the fig quZFM o
the negative and the second in the affirmative. Stion i,
We have held that the FAA and the Convention have “overlapping COVerage»
extent that they do not conflict. Bergesen; see 9 U.S.C. §208 (FAA may apply tg: (0 the
brought under the Convention “to the extent that [the FAA] is not ip conﬂi?;:tl(fns
[9 U.S.C. §§201-208] or the Convention as ratified by the United States”); Lang, with
v. MMP Inv., Inc., 107 E.3d 476, 481 (7th Cir. 1997). However, by that same Ic)kerCo,
the extent that the Convention prescribes the exclusive grounds for relief froen’ to
award under the Convention, that application of the FAA's implied grounds wm an
be in conflict, and is thus precluded. See, ¢.g., M & C Corp. v. Erwin Behy Cmb?—;‘g
Co., KG, 87 F.3d 844, 851 (6th Cir. 1996). . ..
There is now considerable case law holding that, in an action to confirm an awarq
rendered in, or under the law of, a foreign jurisdiction, the grounds for relief eny,.
merated in Article V of the Convention are the only grounds available for setting
aside an arbitral award. . . . This conclusion is consistent with the Convention’s Pl‘o{’
enforcement bias. See, e.g., Scherk, supra. We join these courts in declining to read into
the Convention the FAA's implied defenses to confirmation of an arbitral award,
Although Article V provides the exclusive grounds [or refusing confirmation under
the Convention, one of those exclusive grounds is where “[t]he award . . . hasbeen set
aside or suspended by a competent authority of the country in which, or under the
law of which, that award was made.” Convention Art. V(1)(e). Those courts holding
that implied defenses were mapplicable under the Convention did so in the context
ol petitions to conlirm awards rendered abroad. These courts were not presented
with the question whether Article V(1)(e) authorizes an action to set aside an arbitral
award under the domestic law of the state in which, or under which, the award was
rendered. We, however, are faced head-on with that question in the case before us,
because the arbitral award in this case was rendered in the United States, and both
confirmation and vacatur were then sought in the United States. We read Article
Vil)e) . . . w allow a court in the country under whose law the arbitration was con-
ducted to apply domestic arbitral law, in this case the FAA. to a motion to set aside or
vacate that arbitral award. The district court in Spectorv. Torenberg, 852 F. Supp. 201
(5.D.NY. 1994), reached the same conclusion . . . . reasoning that, because the Con-
vention allows the district court to refuse to enforce an award that has been vacated
by a competent authority in the country where the award was rendered, the court may

apm)’ FAA standards to a motion to vacate a nondomestic award rendered in the
United States,

nclusion also is consistent with therSksniig i
p-Convention grounds for relief where . fco
aPPIy; guates. For example, the Sixth Circuiy iy Ma""@m‘d_ s were
UniteC - FAA'S implied grounds for vacy

; Jaw of the arbitration for the p
i

qide g49. Similarly, in InUl Standard Elecqyq : : :
G dlf:tlndustfiﬂi Y Cormercialfifip Sup ¢ Corp. v. Bridas Sociedad Anénima

P- 172 (S.DN.Y. 1990), the district court
pettO’€ " 1t only the state under whose roced : R i
Jec ed tha isdiction under Article V(J) PN o e o

has juriscic . (€) to vacate the award, whereas on a peti-
cted “rmation made A A 5
duc™ - confirmatiol in‘any other state, only'the defenses (o confirmation

on © 1 Article V- of the Convention are available, This interpretation of Article
1isl) ¢) also finds support in the SChOIa"FY work of commentators on the Convention
in the judicial decisions of our sister signatories to the Convention. There
- to be no dispute among these authorities that an action to set aside an inter-
il arbitral award, as contemplated by Article V(1)(e), 1s controlled by the
pat law of the rendering state. . . .
There is NO ind:lCH[i()ﬂ mn lht? Convention qf:-my intention to deprive the rendering
¢ of its supervisory authonty‘ over an arbitral award, including its authority to set
Sm.([j that award under domestic law. The Convention succeeded and replaced the
a?l im Convention. The primary defect of the Geneva Convention was that it
(’Cnh.ed an award first to be recognized in the rendering state before it could be
s ced abroad, the so-called requirement of “double exequatur.” The Convention
Cl?to-lnatcd this problem by eradicating the requirement that a court in the rendering
Ehl::recognilf' an award before it could be taken and enforced abroad. In so doing,

Sgc Convention intentionally “liberalized procedures for enforcing foreign arbitral
the C

a“;:}l(i:-etheless. under the Convention, the power and authority of the local courts of
the rendering state remain of paramount impq‘[ance_. “What the Cprl_ventiOII did not
do...was provide any mternational me'clhamsm to msure the validity pf the av\..'ard
where rendered. Thiswas left to the provisions of local law. The Convention Prov'ldes

restraint whatsoever on the control functions of local courts at the seat qt arbitra-
'?2 n.” [Craig, Some Trends and Developments in the Laws and Practice of International .Com—
-:err;‘a/Arbj.!‘-;'m‘m‘u, 30 Tex. Int’l L_| 1,11 (}995).] Another commeptator explam.ed:
"Signiﬁc:lml)', [Article V(1)(e)] fails to specify Fhe ‘grounds upon whlf:h the n:nderu}g
Sw}e may set aside or suspepd the award. ‘Nhll? it woul_d have provlde‘d %):l"eater re(;—
ability to the enforcement of awards un(_lel‘ the Convention had_ the availa € groun 1:
been defined in some way, such action would have Fonsmuled meddling wit
national procedure for handling domestic awa:_‘ds, a subject beyor_ld [h,e qorl.]%etence
of the Conference.” Quigley, Accession by thq Umtec{ States to the Umfed Nations gonl:g:z(-)
tion on the Recognition and Enforcement afF.bmgnAJ:bzlmL'Awara's,70\:_11&{ L._}]l. 1049, : tm
(1961). From the plain language and ln_story of the Convention, 1t lel_ 1;15 ap‘ngser
that a party may seek to vacate or set aside an award in the state iInw 1;5 cab ur %
the law of which, the award is rendered. Moreover, the language and l_sto.ry 0f lc
Convention make it clear that such a motion is to be governe_d b)_f deestnc law o : 1e1_
rendering state, despite the fact that tl(lje'a\?ralg is n(;;:dcmesuc within the meaning o
the Convention as we have interpreted 1t 10 BETgesen. ol i

In sum, we conclude that the Convention _mandates very dd'l‘eterflt :qg;:nlef:efg‘rv ;lllz
review of arbitral awards (1) in the state inwhich, or un(cj!er tfhetl::;gn\['vallgséugh[‘ i
wasmade, and (2) in other states where recognitionanden t?‘lch e
Convention specifically contemplates that the state i (‘;ifl e i
which, the award is made, will be free to set aside or modity
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hitral law and its full panoply of express and }
tion Art. V( 1)(e). However, the Com,enﬁ(;l: ilsmphed

on for enforcement is brought in a foreign state, the <. JVally d:ﬂ
ward only on the grounds explicitly set forth ; state my,,  tha
a Artld eﬁ'se to

wdon. - - - e v ! th .
iy miade Y :‘;‘r’;}:;r;‘:;f [ whilstie uf;? i‘,’l“f‘;‘}wommm-m
tion 4 ol an arbitrg] g ition, apply to the recogni-

ognitioft and enforcement are Souglal‘tv?fmslur:l?iil: the State where the rec-

' ward is considered non-

Jomestic.” van den Berg, When ;
New York C onvention of 19582 6 P,-:.s:: :A];?v‘rgl;i;" ; I‘: QIX ;""Dm“i" Under the
ey LA ). See also Outhwaite

rements for awards under Article I of New York Cop,
v

himcles I and V of the New York Convention. Broadly speakj enfion, Cong:

~ of awards does the Convention apply to? Any awards? A“ng: what cate Slt!er y. Hiscox (1991) W.L.R. 297 (House of

: Y awardg 5 80rjgg to the Convention there emerged doiV:-aOrds) (“in the negotiations leading
rgent views between the delegates

ther Contracting State? Any other aw, o .
rds? Iy, n about the appropriate criterion for determin
ermining to what awards the Conven-

- another nation? In ano

X |
terms, what is the difference between a “foreign” and a “non-( ge |
: : ; -do . ,, other, Y :
Compare Article I of the New Y(_)rk Convention with Article | OmreSuC E'Ward?l [ tion b!muld Appl and‘tha[ the school of thought whi .
Convention. How are the two instruments different: in  thei the EUrc)pe i | if arbitrary, geographical test of where th ghtwhich favoured the simple,
irements for arbitral awards? What is the purpose of limiti CIr jurisdicg . the day, but subject to a compromi ¢ award was made ultimately won
Bk 2c] tc European B o corinin cate 1(1)1{F111g the SCope 0?3};{! ot consi dered as donEst mEn els: z;ﬂd(h}mn which included also awards
pare the treatment of “arbitration agreements” under thegN ;lssyof Ewa"ds? Come | dural Law in International Arbitration ;)14(;"?2%%;;2‘:‘?”?1; W cheng= o e
g or. - rritory of A i
: ;}“ supra pp. 139-40, 14 7-48. y Conve"lion_ J []lw s lm][y (l)f [thf;fnhl)] cement forum are Conventailona:wa;?;sl’f;a;isetl?;(:;ie
. Noexprress Jurisdictional requirements or awards under Inter-Amers : clusion not what the plain language of Arti ; : %
rica s iz : ge ol Article >
Inter-American Convention does not contain any ex e ‘.m ,C""Wnnon_ Th b) Determning where an award is “made.” Where i e
y express jurisdictional requi S : of Article 17 Does Article I proy ide th creisaniaward *madsh Grpurposes
re- ‘ e B 4 at an award 1s “made” i
} (ral hearings are held? Where the award is signed? o s

ments for those awards that are subject to its provisions. (In particular. ;

trast to the New York Convention, nothing limits the Inter-mnericaal'cf“ld n cop. : W

o “foreign” and “non-domestic” awards.) Does that mean tl = g0\elon I Rf‘m“ 5 discussion in Chapter 7above of the arbitral seat, supra pp. 53>~
1at t} 61, 577-95. As discussed above, virwally all contemporary a;n_horil:li)g hold

American Convention applies to all awards in the courts of signat et ;‘ dis*
Ory states ; that kllllxl\iv ard is made” at the seat of the arbitration, either as specified in
arbitration agreement or subsequently by the arbitral tribunal or insti-

Would this be sensible? Consider the title and preamble to the Inter-A; I
Convention. Do they limit the Convention to “international” arbi ~AAerican ‘ LIE

45, How sl)i(ml(l “imt-nm[jon;J“ ;.w“,-{!’]ii;:z[;ﬁl,];l1::“ bitral awards? S, ‘ (ution. See supra p. 559. Thus, the English Arbitration Act 1996, provides

3. Asticle  of the New I L fi7xicni” awards, Co ((I - ‘ ! that “where the seat of the arbitration is in England and W;les Ol_'b?orthem
tional basis, under Article I, for concluding that ‘1;1. 'n‘ 1111;]1- et []h'c first jurisdic- [ Ireland, any award in the proceedings shall be treated as made there regard
SIS, , § at an award 18 § - | 2 e . * v

York Convention. Under Article I, the Convention will 'l])l)lvs [::l':\lsl(r[dto“[hedNew | e l(')l I“’R‘?l‘? e 1{-’5116(1. dispatched, or delivered to any of the parties.”

apply to awards “made ip | English Arbitration Act, 1996, §53 Articles 1(2) and 31
| { ' ; . of the UNCITRAL
Model Law achieve the same result, providing thatan award shall be deemed

the territory of a State other than the State where the recognition and enf;

ment of such award[] [is] sought” — that is I onventi S H LGN

recognition pru;‘cvfl]h[ng{ o J‘_’ (.“““_'“m-'v”_l fvf[‘:,‘ll\(m“m \T.flj‘“ be applicable to to have been made at the “place of arbitration” agreed by parties (or selected

. € “ < e ] ¥ Y > a e . . o .
involve an award which is “foreign” in that State courts b ithe. ooy by the arbitrators or appointing authority). Other developed jurisdictions
e Hp i o ML adopt the same approach. G. Bor nali } g

Wht'nlv?[ll an award be “foreign” under Article I of the Convention? Note that ;l‘;[;}(l)ﬁ}) ( e GBotiuita SR e

an awar s e e ‘ 2009).

e di‘r'( is “loreign” 1n a pai ticular Contracting State when the award is “made” Recall that it is very common for hearings t
a different state. Note : an AwW? < C

no; o "[ii,-ﬂl,:"l:t . N;”_‘. .lf‘\n |l.1.u an fm.nd whic h“n lrn‘(.-l;_;n in one state need of the arbitrators TG parl:ies, ata place Hither

gn” in other states: That is, an award “made™ in State A will be “for- selected in the arbitration agreement. See sup

eign” in State B (and State C) but not in State A. Why does the Convention apply
a Contracting State,

o be held, for the convenience
than the seat of the arbitration
ra p. 560. As also discussed

d continues to be “made” in

orities hold that an awar
he fact that hearings or deliberations are held out-

559-60. Nonetheless, there have been a
hat an award is “made” where it was

imarily to “loreign™ : : above, virtually all auth
primarily to “loreign” awards, made outside the territory ol ‘tlhe ,u_i).““] se'?(‘despitet
side the arbitral seat. See supra pp-

and not to awards made withi ' acting PW
awards made within that Contracting State? What are the conse-

quences of ; ing the C st : : -
11125 o ipplying the Conventon to a particulai award? See infra pp. 1032-45, fow idiosyncraiic decisions holding t
-36. . =)
4. When is an award “foreign” under the New York Con : A signed or where hearings were conducted for convenience. Hiscox v. Quth-
¢ New York Convention? When will an award be waite [1991] 2 WL.R. 1321 (House of Lords) (award “made” where it was
arbitral seat; decision since overruled by English Arbi-

“foreign” for purposes ot

L purposes of Article I of the New York Convention? What is the signed rather than in
s ,1d e
tration Act); Judgment 0

source of t . 2RV ew X«
he legal rules that apply to determine if an award is “foreign”?

’ (Svea Ct. App.) (2005) (award “made” where hearings

arbitral seat). See Mann,

{ 98 February 2005, XXX Y.B. Comm. Arb. 139
were conducted for

Where Is an Award

convenience, rather than in



: ) (“an award is ‘made: .
d, i.e., the arbitral seat. It isag'; Pk
or places where hearings are be?:: e

ALl = at

the minute_s of the hearing or i I the th
arbitral proceedings.”). What isg the cg?:;:d (o be tl?:tl'aq o
“of concluding that an award is “made” i, Quence, i ;e"tral
effect does this have on the places where tha Particyly, O the
 the place where an action to annul the aw ar(f aw. g
drticle 1 prescribe a uniform international standard defin; N3y be by,
2 Does the New York Convention prescribe 3 NG Wheye naght?
wdard for determining where an arbitral award js « mfbr,,'n i
the Convention permit a Contracting State to tt;lade
3 that included one of its nationals as made wej?;l?

2 FOI' (S
ny aw, €,

iing State? Any award that app.lics the state’s substantive |, N thae Comr:de
that state? Does the Convention prescribe a uniform mlw as made Wi(h(:t*
in

awards are “made” in the parties’ agreed arbitr, - €, provid;
- tral seac? W !din
~ be served by such a rule? hat Purposeg
(d) Au#mfles amd udmg that some awards made outside the judicial e, fe
are not “foreign.” Are there circumstances in which an award m;, orcement foryy,

8 thye
w0uld

. territory of a Conm_icting State will not be “foreign” within tg" Outside th.
£ aa"mplg, are there circumstances in which an award made in § at State: g,
be “foreign” in State B (or State C)? tate Awill e,

Consider the analysis in Northstar. Northstar involved enforce
me

- arbitration agreement (rather than an award). Under the Noyy, Nt of ap
adid nale, however, would an award made in England between two U”St“" Tatio-
- Parties

necessarily be subject to the Convention in U.S. courts? Relyi
the FAA, Northstar suggested that some awards m;lll(:r:'oiltls)il:lng 5 §20.2 of
?lales will not be “foreign” awards: In particular, §202 pru\-idcgc[ll,he United
mvo!ving LS. cituzens, a “reasonable relation” with a lhfei]a[, l.nczlse.s
required for an award to be subject to the Convention. ()t];er }ld,'_:lssta[e Y
have reached similar conclusions, holding or suggesting th: ol
domestic U.S. disputes, between U.S. natonals and :nd* U l del"ds i
B et choe ae made . R erl S lm_v,wnllno[
gn,” even i they are made abroad. See, e.g., Jones v. Sea Tow Serv
Fl'ct'.p()n N.Y., Inc., 30 E3d 360 (2d Cir. 1994); Ensco Olfshore Co. v \T' 'S'
Manpe LLC, 870 E Supp. 2d 594, 598-601 (5.D. lex. ‘.’lJlJ:‘;)~Vl{;i;1ll.ul:m-]
Retriever Marine Towing & Salvage, 1993 WL 414719 (S.D. H;.' 1993) /‘}.
46 E.3d 71 (11th Cir. 1995). Pohia:
Similarly, in Nat'l Thermal Power Corp. v. 'The Singer Co., 7 Mealey's
Int’l Arb. Rep. C-1 (June 1992), the India Supreme ( ‘ourt held that an award
_llladc in England was a domestic Indian award, not a “foreign” ;n\‘;uﬂ sub-
ject to the Convention, because it was rendered pursuant to an arbitration
agreement governed by Indian law: “An award is ‘foreign’ not merely
because it is made in the territory ol a foreign State, but because it is made in
such a termitory on an arbitration agreement not governed by the law of
India.” See mfra pp. 1036-39, 1041, '
Are the Nurflulm_' and National Thermal holdings consistent with the Con-
; vemnon? Does :\;'ll( -:— lf’l) permit nations to say that some awards made
s wmadd'rc not foreign™? I so, what potential threats does this pose to the
I Convention? What, for example, would prevent a Contracting State from

ators reside. Itis rather the place rlxecg; l}ﬂ@{ﬂ:ﬁ |
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pesultlng award be deemeq © arbitration i e
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foreion” e
this? "_"3“ 0 India? Does Northst
Whi::’ ﬁ;hij%s'm.‘én reluctant in Nosghgar o e P
betl‘-l:_:y U.S. cc.m-d;:zfSl ?}ts (ith 10 foreign c?‘n;mal_an-amma_dwme
Cu avention might f): . Ore1gn”? Was the court _m&?cf:ops), Whl;Ch' involved
ONYE : used to circumyeng ct concerned that the
(and, In l)aitlcular, that a party with Uimportant U.S, public policies
force a weaker counter-party (o acce . ) 2
P d : t this T s
o et g ot
Articles ) and (b) of the Convention, gnition action? Consider
address the U.S. court’s apparent conce - How might these provisions

A : rns?
ol of New York Convention: An ; :
" award made in g Contracting State can be subject to

onvention in that State if it is “non- I
tdhgeg R )'f HeE :zsna‘(flgn:deita:}.] a:&s nojed a.bm{‘e,' the Convention
srate. In addition, Article I provides that the (:';,l % for.e'g" e Contrzzcting
B etic” awar ds i Cortamn ciniEIN onvention will apply to “non-
| d Senficcgvrvrzlal;:f:[i:tlltﬁ::[11:2\;6 S,mc-l that “the question what constitutes a non-
omes 2l _ meaning of the New York Convention is one of the

{ most comphcated_lssues posed by this Treaty.” van den Berg, When Is an Arbitral
Award Non-Domestic Under the New York Convention of 1 958?% Pace L. R:v 25 ;6
(1985). As Bergesen suggests, the language of Article I(1) w.a’s acom 1:0m.is'e D’ur—
ing drafting of the Convention, various civil law states initially opI:)osed a- terri-
torial criteria that defined awards based on where they were made. In contrast
common law and Eas‘tern European states at first favored variations of the terri:
torial requirement of Article 1(1)’s first clause. The final version of the Conven-
on sought to bridge these two views.

preliminary drafts of the Convention adopted the “territorial” perspective and
provided that it would apply to “the recognition and enforcement of arbitral
awards made in the territory of a State other than the State in which such awards are relied
upon.” U.N. Doc. E/2704 and Corr. 1, reprinted in 1 International Commercial
Arbitration: New York Convention at IILA.1.7 (G. Gaja ed., 1985). French, Ger-
man, and other civil law delegates criticized this proposal, on the grounds that:
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If it was agreed that the place where the award was made should not be considered
a determining factor . . . whether an award was to be regarded as nalion.al [ies
domestic] or foreign could be made dependent on .the nationality of parties, the
subject of the dispute, or the rules of procedure applied. The last seemed to consti-
tate the most appropriate defining factor. The nature, and hence the uanouah.ly, o_i
an arbitral award would then be derived from the rules of procedure under which it
had been made. Moreover, it should be noted that those rules siepeuded w0 a large
extent, at least in German law, on the will of the parties and, failing that, on the arbi-

tral body itself. . . .
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This was scarcely a compromise: “In fact, the compromise reach
York Conlerence was in favour of the territorialists.” van den' B éd b
Arbitral Award Non-Domestic Under the New York Convention of 1 95(‘1"?e 18 When g an
; L 3‘9 (1985). That is because the non-territorial criteria for defi Py el Rey,
vention's application, contained in the second sentence of Ar.[t- ‘I"'“g the Cop,.
extension of the Convention: In addition to the non-territorial c:C : -I'“)’ 19 an
the second sentence of Article 1(1), the Convention was appllic-.h]lt‘ﬂ 1a added ),
first sentence of Article I(1), which was retained, to all 21\\'ill'(l:| .L;I[h.mugh the
countries, “[TThe New York Convention always applies to the In‘l 7 'T‘.ﬁ”“-‘ign
cnfq:_rcmrm of an arbitral award made in another State . \T-([)g"-mon and
addt}mn. apply 1o the recognition and enlorcement or an ;n'll)i.n’—-ll‘ --“ \t Sapdy i
the State where the recognition and enforcement are sought '1" ({“‘“d siaden
considered non-domestic.™ /d. gL such an award js
6. Rah'om.rlruj Bergesen. Relying on Article 1(1)'s second sentence, Bergesen aned -
R-l:,\ hold that awards made in the United States were ”mm‘-d ‘U.‘.m-d.l‘]d Toys-
:‘\nll:lt’ I(1) and, therefore, suhjv(l to the Convention and its im [,;'1" 5_“(‘- under
|1L'l(l¢)ll.“()lht‘l LLS. courts have also held that awards made in ;ll.«l'[l‘m-m"”-_'i leg-
::ay i;c{; II(.JII-GI(:{‘II(‘\Ijt M See, v.g., Karaha Bodas Co. v. Perusahaan l’crl|]~ll:z(|]).?“uﬁ
St;‘;:;gi:-f‘l.::: -,I;.:).] ._"h;Ih:» (;ui: (‘.n. 2004); .].u.ul.l (Europe), Lid v. Int’ .‘l\lif.l’q“:
S 2 4 s 701, 705-10 (6th Cir. 2005). Are Bergesen and its pn 5
,em'cm rectly t""( ided? Note that virtually no other Contrac un\‘T Stat ‘-l : -lh A
i gl f)] awards as “non-domestic.” G. Born, Inl. umlzmr / (l' ( ]‘.lj.ddmtd
tration 2367.69 (2009). al Commercial Arbi-

t the New
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d(jtmllniw of “non-domestic” award in Convention. The Bergesen court first
reasoned the » > of i : .
R that the Convention simply “did not define non-domestic awards,”
- . ards,
o :_I;lg 'll to Contracung States to adopt their own definitions. Is
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mceclural law of the arbitration?

Defination of “non-domestic” in §202 of the ' :
vention left each Contracting Statef fre:‘ ffdfé: fﬁgq“d‘ﬂg that the Con-
n

rned to §202 of the FAA for th X -domestic,” Bergesen
tliovgdes that, ifa U.S. arbitratiofl E{i;[(vlsf "";011 of the term. sqai:ng 202
tion may be applicable, but only if the pa [.Or: y U.S: Citizens, the Conven-
v located abroad, envisa parties” “relationship involves prop-

erty ges performance or enforcem b |
some other reasonable relation with one or more fore; ent a rojxd, or has
§202 (1982). Note that the second sentence of‘gr;();l‘exg;} states.” 9 U.S.C.
vention will not apply to certain agreements and awall)_:;:"'lsdees that the Cllzg_
50 for an explanation of Congress’s purposes in ellacti!;g ;;ggr ‘iln%li)éatiné
that the section was intended to exclud MO e
e Conveniois Senn ¢ certain primarily domestic disputes

Section 202’s “reasonable relationship” standard was derived from §1-105
of the U.S. Uniform Commercial Code. See Foreign Arbitral Awards, S. Rep.
No. 91-702, 91st Cong., 2d Sess. 6 (1970) (Appendix; Statement of'Richard
D. Kearney) (“The reasonable relationship criterion is taken from the gen-
eral provisions of the Uniform Commercial Code [§1-105(1).]"). As noted
above, §1-105 (in its original version) provided that the law chosen by a con-
tractual choice-of-law clause must be reasonably related to the parties’ trans-
action. See supra pp. 149-50, 932-33. This “reasonable relationship”
standard appears to be that which was adopted by the court in Bergesen.

Consider the Bergesen court’s reliance on §202 to define a “non-domestic”
award under Article I(1). Did Congress in fact “spell out its definition” of a
non-domestic award in §202, as Bergesen concluded? Is §202 nonetheless rel-
evant to fashioning a definition of “non-domestic” awards under U.S. law?
Are the Convention’s goals furthered by adopting Bergesen’s reading of

§202°




7. Consequences under New York Convention of classifyving award 45 ¢
domestic.” What are the consequences of treating an award as “f,
domestic” under the Convention?

(a) “Foreign” and “non-domestic” awards are presumptively entitled 1, rec.

14. Legal Framework for Internationy) Arbitrg,

A“'ﬂrﬁ,

(d) Standards for determining when awards “made” in the United s

domestic” after Bergesen. Under Bergesen’s analysis, how “’Ouldam will p, “
able relationship” standard be applied to define wha , §209°¢ « as;m.
domestic”? What if an arbitration involved one or more fWSilr_ds are unon.
(rather than only U.S. nationals); would an award made i, [Elel N natjg,, n.
always be “non-domestic”? What if an arbitration i € Unj 4

ys estic 1tration involved 4 di
some of the contractual performance occurred abroad? Whe, =
stantive law governed the dispute? Won’t a "l‘easonablz!e lore;
requirement result in treating a substantial number of Heard re]
United States as “non-domestic”? )
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atl()nshipv,
made In lhc
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Article I and can be denied recognition only on grounds specified ’.zg‘:; t::’ GIH Undey
icle |V, As

Toys“R"Us explains, if an award is “foreign” or “non-domestic” ;
lar Contracting State, it will be subject to Article 111, requiring thl,] 7 }’arf'c“*
presumptively recognize and enforce the award. In addition a ?(;t 5 5:;1(6
“non-domestic” award will ordinarily be subject to non-re,coum‘:?lgn S
non-enforcement only if one of the exceptions set forth in Arti%]e {?l] and
Convention is applicable. See supra pp. 31-36 and infra pp. 1125.36 (])l the
1205. In contrast, as Toys “R"Us holds, an award that is not “{()rei&r‘n’:c o
erally be annulled on any grounds available under local law S%’p mal? &5l
559, 576-77 and infra pp. 1093-94. el L RIPE

(b) “Foreign” award cannot be annullec de bilr ) s .
) g e annulled outside of arbitral seat. 1f an award 15 “for-

e_ign" in a Contracting State, then that State may not entertain an applj
ton to annul the award under local law. Rather, the award may 0’1)11;\; C};”l—
annulled where the award was made, in the arbitral seat. See infra pp 1(')';96
45. Recall the discussion of this structural aspect of the (Iun\'cm.im{ :n
Karaha Bodas. See supra pp. 546-49. 7

(€)  FPossibulity of annulling “non-domestic” award in arbitral seat under local law. Does

the Convention permit a “non-domestic” award to be annulled in the arbi-
tral seat (which wreats the award as “non-domestic”)? Or, if an award is char-
acterized as “non-domestic” in a particular Contracting State, is it then
\ubjg.‘(l only to recognition or non-recognition under Article V of the Con-
vention, and not to annulment? If annulment of a “non-domestic” award in
the arbitral seat is permitted, what grounds may be relied upon to annul the
award — any grounds permitted under local law or only grounds permitted
for non-recognition under Article V of the Convention?
1ovs "R "Us addressed these issues and concluded that the Convention (and

8207 of the FAA) permits actions under the first chapter of the FAA to annul
a “non-domestic” award, made in the United States, applying the FAA’s
vacatur standards. What is the ratonale supporting this conclusion? Note

that characterizing an award as “non-domestic” does not affect the place
where the award was “made”; in Be ngesen, the award was still “made” in New
\"mL, even though the award is “non-domestic.” If an award is made in a par-
ticular Contracting State, does Article V(1)(e) of the Convention permit
actions to annul the award in that state — including actions to annul on
grounds not specified in Article V of the Convention? See infra pp. 1039-43,
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Ltd v. InCl MKig. Strategies, Inc., 401 E3d 701, 709-10 (6th Cir. 2005). In
contrast, other authorities have concluded, usually without significant dis-
cussion, that only Article V grounds are available in actions in the arbitral
seat to annul “non-domestic” awards. See Indus. Risk Insurers v. M.A.N.
Gutehoffnungshutte GmbH, 141 F.3d 1434 (11¢h Cir. 1998) (only grounds
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Ministry of Finance and Planning, 1989 U.S. Dist. LEXIS 11995 (S.Q.N.Y.
1989) (“Since the Convention, as supplemented by the [FAA], applies to
arbitration awards rendered in the United States involving foreign interests,
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