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Dole Food Co. has its pick of ports along the East Coast to drop off its bananas and
pineapples from Costa Rica and Honduras. But since the 1980s, Wilmington, Del., has
been a regular unloading point. In 2001, Dole went a step further, moving its legal home
to Delaware from Hawaii.


Like thousands of U.S. companies, Dole was attracted by the state’s business-friendly
reputation: Managers enjoy broad latitude in day-to-day operations, from corporate
spending to buyouts. Firms are shielded by tough antitakeover laws. And special
business courts, widely considered the most sophisticated in the nation, have over the
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BUSINESS


Dole and Other Companies Sour on
Delaware as Corporate Haven
Most popular state for corporate registrations has challengers who say it doesn’t offer
enough protections against shareholder lawsuits


A Dole cargo ship docks at the Port of Wilmington, Del., where it unloads more than 60 million bananas and 1 million
pineapples from plantations in Costa Rica and Honduras each week. Dole is among many companies frustrated with what
they see as a businessunfriendly turn in Delaware. PHOTO: RYAN COLLERD FOR THE WALL STREET JOURNAL


Aug. 2, 2015 10:38 p.m. ET
By LIZ HOFFMAN




http://www.wsj.com/news/business
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decades blessed new corporate defenses and set clear rules for the rough-and-tumble
merger world.


Incorporating in the state was
“a no-brainer,” said Michael
Carter, Dole’s former chief
operating officer. “We made a
conscious decision to move
there, and, as a show of good
faith, we brought our business
with us.”


Now, that enthusiasm is
souring. Dole is facing
potentially costly litigation
from shareholders who sued
the fruit giant after it was sold
to its chief executive, David
Murdock in 2013. The
lawsuits, filed in Delaware’s
Chancery Court, argue that
the company was sold too
cheaply and seek damages
that could stretch into the
hundreds of millions of
dollars.


Dole is one of several
companies that say the state
has become less hospitable
toward business. Among their
gripes: a growing tide of
shareholder litigation, which
some feel the state hasn’t
done enough to curb. One new
measure bars companies from


shifting their legal fees to shareholders who sue and lose—a boon to would-be plaintiffs.




ernie

Highlight




ernie

Highlight




ernie

Highlight




ernie

Highlight








9/11/2016 Dole and Other Companies Sour on Delaware as Corporate Haven  WSJ


http://www.wsj.com/articles/doleandothercompaniessourondelawareascorporatehaven1438569507 3/7


“We moved to Delaware because of what we felt was a balanced corporate environment.
We’re now seeing that trending the wrong way,” said Mr. Carter, who retired from Dole
in April. “That’s troubling to us and, I think, should be troubling to others.” Dole’s
general counsel, Genevieve Kelly, echoed the sentiment in a separate interview.


Attorneys on the other side of the fence see things differently. “Corporate America is
playing the boy who cried wolf,” said Mark Lebovitch, a lawyer who sues companies on
behalf of investors. He said pro-shareholder rulings are still rare in Delaware and that
the threat of lawsuits keeps corporate managers honest. “The republic is not
crumbling,” said Mr. Lebovitch, who has successfully represented plaintiffs in class-
action suits against Delaware companies like energy giant El Paso Corp., among others.


“Delaware has long been a preferred place of incorporation because we have a legal
community and court system with unparalleled experience in corporate law matters,”
said a spokesman for Delaware Gov. Jack Markell.


Companies complain
Executives of Dole, DuPont Co., Ancestry.com Inc. and other Delaware companies have
publicly and privately appealed to state officials to find ways to curb lawsuits. Tensions
brewed over a recent bill that could encourage shareholder suits and limit companies’
ability to weed out weaker ones. Its passage last month renewed grumbling among some
general counsels, who talk of leaving the state for more management-friendly pastures.


The pushback highlights an issue in this small state, where registered businesses
outnumber people: How not to bite the hand that feeds it.


Delaware is the legal home of
54% of public companies,
according to the latest annual-
report filings. By
incorporating in the state,
they must adhere to
Delaware’s corporate laws,
regardless of the location of
their operations or physical
headquarters. The next most-
popular state for registering is
Nevada, with about 14%; then


Maryland, which has wooed real-estate trust companies, with 6%.
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Of U.S. firms that have gone public in the past two years, about 85% incorporated in
Delaware, according to FactSet. That market share has actually risen over the past
decade.


Corporate fees paid to the state are projected to total more than $1 billion for the
current fiscal year—that is 26% of Delaware’s budget, up from about $665 million, or
21%, a decade ago.


Litigation is also big business in Delaware, whose business court hears hundreds of
cases a year. Filings increased 20% between 2003 and 2012, according to state data,
bringing litigation filing fees and millions of dollars of aggregate fees to a small group of
local law firms on either side.


Alongside these companies hums a sizable service economy—from local law firms to
local agents who process paperwork for out-of-town corporations to Wilmington’s Hotel
du Pont. Serving strip steaks and wine from a 3,000-bottle cellar, the hotel is a favorite of
corporate executives and advisers in town on court business.


But as it caters to companies, the state must also balance the desires of shareholders.


“Delaware has built its brand and its economy on courting companies. That has always
meant walking a fine line between being friendly enough that management teams want
to be there, but not so friendly that it starts to look like bias,” said Lawrence
Hamermesh, who teaches corporate law at Widener University outside Wilmington.
“That line has gotten harder to walk.”


Few expect a mass corporate exodus. Legal moves require approval from shareholders,
whose votes can be tough to gather. And bankers shepherding initial public offerings to
market often push for Delaware, saying big investors still prefer to buy shares in
companies based in Delaware, where they understand the rules of play.


“It’s saber-rattling more than anything else,” said Edward Rock, a corporate-law expert
at the University of Pennsylvania. “Is anyone going to leave? Probably not. But it is the
sort of thing companies do from time to time when Delaware moves in a direction
they’re not wild about.”


Still, even some of Delaware’s biggest boosters are questioning the long-held wisdom of
putting down roots in the state. William B. Chandler III spent 14 years moderating
corporate disputes as chief judge of the state’s Chancery Court and still serves as a
trustee of the University of Delaware, his alma mater.


Now in private practice, he says clients are increasingly frustrated by Delaware’s legal
landscape.
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“Some of them are saying, ‘Why are we in Delaware in the first place?’” Mr. Chandler
said.


Dole has proposed legislation to tighten state laws governing how and when
shareholders can sue. Last fall, during a meeting with Gov. Markell, Mr. Murdock
threatened to move Dole out of Delaware, potentially taking future port business with
him, according to people familiar with the meeting.


Other states are angling for Delaware’s business. Michigan and Texas have moved to
establish separate business courts with judges steeped in corporate-law expertise.


Nevada, corporate home to companies including Dish Network Corp. and retailer
AutoZone Inc., touts its lower corporate taxes. Oklahoma, meanwhile, last year passed a
law meant to protect boards from some shareholders lawsuits—including the sort now
flourishing in Delaware. The law requires plaintiffs in these cases to pay both sides’ legal
costs if they lose—the same hitch that the new Delaware law bans.


“You look at Delaware and say, ‘why does it have to be that way’? We have 50 states,” said
state Rep. Jon Echols, the Oklahoma Republican who co-sponsored that state’s bill.


A long way back
Delaware’s leading role dates back more than a century. New Jersey and New York had
long dominated the emerging market for corporate charters. But in 1899, Delaware
enacted one of the country’s most lenient incorporation laws, and, aided by then-
governor Woodrow Wilson’s trustbusting crackdown in New Jersey, began winning
business.


“Delaware figured out early on that if you made it easy for corporations to do what they
wanted to do, they would come,” said J. Robert Brown, a corporate-law professor at the
University of Denver.


State officials have fiercely protected what’s known locally as “the franchise.” Senior
judges for the Delaware courts went to Washington to meet with federal officials to
ensure the 2010 Dodd-Frank financial overhaul didn’t encroach on state-law corporate
governance matters, according to people familiar with matter.


Still, the state has seen a sharp rise in hedge funds suing to squeeze more money from
corporate takeovers. A record 40 cases were brought last year and already 32 have been
filed this year, with claims totaling more than $2 billion in face value, up from $129
million three years ago, according to court filings.
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Hedge funds including Fortress Investment Group LLC and Third Point LLC are among
those challenging buyouts of Dole, retailer PetSmart Inc. and others. Investors say the
threat of litigation motivates buyers to pay a fair price, benefiting all shareholders.
Critics say that so-called appraisal suits, which dispute the price paid, are encouraged by
a Delaware law requiring companies to pay interest on the value of all claims, no matter
the outcome. That allows the funds, who forgo the merger payout while the cases are
pending, to profit even if they lose.


Earlier this year, Dole, working with lobbyists, drafted a bill that would cut three
percentage points off an interest rate currently set at about 5.75%, according to
documents viewed by the Journal and people familiar with the matter. The bill was
never introduced, although lawmakers have promised to consider the measure next
year.


Corporate executives and advisers are closely watching the Dole case. The difference
between the $13.50-a-share deal price and the $25.27 that investors are seeking could
cost both the company and Mr. Murdock hundreds of millions.


“These proceedings amount to no more than a private tax on companies,” William Stern,
chief legal officer of family-tree website Ancestry.com, which faced a large appraisal
lawsuit tied to its 2012 sale, wrote in an April letter to lawmakers. “Frankly, it is an
outrage.”


Appraisal lawsuits are part of an overall rise in shareholder litigation challenging
corporate mergers. Lawsuits followed 93% of deals last year, up from 44% in 2007,
according to Cornerstone Research. Other shareholder requests, such as those seeking
access to corporate books and records, have surged, too.


Tensions recently burst to the surface over a new state law that would steer more of this
litigation into Delaware’s own courts and limit companies’ ability to implement bylaws
that would allow them to weed out weaker cases.


The law requires Delaware companies to allow shareholder lawsuits to be heard in
Delaware court. It would also bar companies from adopting bylaws that would shift
their legal fees to shareholders who sue and lose.


First Citizens BancShares Inc., a Delaware-registered bank, last year pushed for the
right to have any shareholder suit against it heard in North Carolina, where its
headquarters and most of its banks are located.


Chief Legal Officer Barry Harris said the bank, is “re-evaluating [its] relationship with
Delaware,” including considering reincorporating in North Carolina, its former legal
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home.


“We value being a Delaware corporate citizen,” said Mr. Harris. “But it’s not the be-all,
end-all.”


Write to Liz Hoffman at [email protected]
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