
    [image: SweetStudy (HomeworkMarket.com)]   .cls-1{isolation:isolate;}.cls-2{fill:#001847;}                 





	[image: homework question]



[image: chat] 
     
         
            .cls-1{fill:#f0f4ff}.cls-2{fill:#ff7734}.cls-3{fill:#f5a623}.cls-4{fill:#001847}.cls-5{fill:none;stroke:#001847;stroke-miterlimit:10}
        
    
     
         
             
             
             
             
             
        
         
             
             
             
        
    



0


Home.Literature.Help.	Contact Us
	FAQ



Log in / Sign up[image: ]   .cls-1{fill:none;stroke:#001847;stroke-linecap:square;stroke-miterlimit:10;stroke-width:2px}    


[image: ]  


	[image: ]    


Log in / Sign up

	Post a question
	Home.
	Literature.

Help.




For A-Plus Writer Only
[image: profile]
patisa
[image: ] 
     
         
            .cls-1{fill:#dee7ff}.cls-2{fill:#ff7734}.cls-3{fill:#f5a623;stroke:#000}
        
    
     
         
         
         
         
         
         
         
         
         
    



chapter_5_law_and_ethics_for_health_professions.pdf

Home>Law homework help>For A-Plus Writer Only





Judson, K., & Harrison, C. (20 16). Law and ethics for the 
health professions. (7th ed. ). New York: McGraw-
Hill. 








Law&Et • ICS 
FOR HEALTH PROFESSIONS 


KAREN JUDSON 
CARLENE HARRISON 








Key Terms 


120 


Professional Liability 
and Medical 
Malpractice 


LEARNING OUTCOMES 
After studying this chapter, you should be able to: 


LO 5. 1 Identify three areas of general liability for which a 


physician / employer is responsible. 


LO 5.2 Describe the reasonable person standard, standard of 


care, and duty of care. 


LO 5.3 Briefly outline the responsibilities of health care 


practitioners concerning privacy, confidentiality, and 


privileged communication. 


LO 5.4 Explain the four elements necessary to prove 


negligence (the four Ds). 


LO 5.5 Outline the phases of a lawsuit. 


LO 5.6 Name two advantages to alternative dispute 


resolution . 








FROM THE PERSPECTIVE OF. 


TINA, A MEDICAL RECORDS SUPERVISOR in a small-town 
medical clinic, always spends a lot of time with new employees review-
ing the importance of confidentiality. One of her real-life lessons is 
about the new employee, Samantha, who accidentally and innocently 
violated confidentiality, causing the clinic where she worked to be sued. 


Samantha saw one of her high school friends in the hallway of the 
clinic. The friend told Samantha that she was pregnant. A week later, 
Samantha saw her friend's mother in the local grocery store and con-
QTatulated her on becoming a grandmother. What Samantha did not 
know was that her friend was not planning to continue the pregnancy 


· and had told no one that she was pregnant. The clinic was sued for 
\i olating confidentiality. Tina's strong advice to all employees has 
since become: "What you learn in this clinic stays in this clinic." 


From Tina's perspective, even remarks that seem innocent and 
harmless, if spoken outside the health care workplace, can violate pri-
,·acy and create liability for employers and employees. 


From the perspective of new employees, Samantha's experience is a 
~esson well-learned. 


From the perspective of Samantha, who did not think twice before 
she spoke, what she thought were innocent remarks created a distress-
ing and damaging situation. Samantha's career in health care was over 
:.. efore it had begun. 


iability 
_-ill competent adults are liable, or legally responsible, for their own 
:1: , both on the job and in their private lives. As homeowners and 
• erators of automobiles, we carry liability insurance in case someone 
- injured in our homes or we are involved in a car accident. In the work-


: lace, employers carry liability insurance to cover situations in which 
:::::nployees, or anyone else on the premises, may be injured or harmed. 


As employers, physicians have general liability for: 


The Practice's Building and Grounds. Adequate upkeep will 
help ensure that employees and patients are not injured on the 
premises. Employers must provide protection against theft, fire, 
and burglary in the building and must take all precautions to 
ensure that patients' records are protected. Theft, fire, and 
liability insurance to cover the workplace is a must for the 
physician/employer. 


Automobiles. If employees must use their own or the physician's 
automobile in the performance of their daily work (for example, 
to drop off or pick up mail or supplies), the employer must be 
adequately insured for liability in the event of an accident. 


Employee Safety. Employers must provide a reasonably 
comfortable and safe work environment for employees. State 
(and, in some instances, federal) regulations apply, but they vary 
from state to state. Employers should check with the state agency 
governing safety in the workplace, with workers' compensation 


LO 5.1 


Identify three areas of general 
liabi lity for which a physician/ 
employer is responsible . 


liable 
Legal ly responsible or obligated . 








COURT CASE Nurse Sues Employer After Fall at Work 


A registered nurse working as a supervisor in a dialysis 


clinic slipped in a puddle of water on the floor at work 


and injured her neck and lower back. She had surgical 


fusions of the cervical and lumbar spine, and she contin-


ued to have serious symptoms, including debilitating pain 


and urinary incontinence, for which she received numer-


ous medications. The neurosurgeon who treated the 


injured nurse said that he did not think she would be able 


to return to gainful employment as a registered nurse, 


even in a sedentary position. The nurse had been earning 


$1 00,000 per year, and her employer had not offered 


her any other position. The trial court found the defen-


dant to be "I 00 percent disabled," which entitled her to 


commensurate Worker's Compensation payments. Since 


Workers Compensation benefits are paid for, in one way 


or another, for a state's employers, the injured nurse's 


employer appealed this decision. The appeals court 


upheld the trial court's decision. 


MOUSSEAU v. DAVIT A, INC., No. W20 I 0-02612-SC-WCM-WC 
(Tenn. Aug. 22, 20 I I). 


LO 5.2 
Describe the reasonable person 
standard, standard of care, and duty 
of care. 


standard of care 
The level of performance expected of a 
health care practitioner in carrying out 
his or her professional duties. 


duty of care 
The legal obligation of health care 
workers to patients and, sometimes, 
non patients. 


reasonable person standard 
That standard of behavior that judges 
a person's actions in a situation 
according to what a reasonable person 
would or would not do under simil ar 
circumstances. 


laws, and with state medical societies to determine safety rules, 
rights, and responsibilities. A general safety procedure book for 
medical office workers should include guidelines for the handling 
of hazardous laboratory wastes and materials. 


Standard of Care and Duty of Care 
Standard of care refers to the level of performance expected of a health 
care practitioner in carrying out his or her professional duties. Duty of 
care is the obligation of health care workers to patients and, in some 
case, nonpatients. Physicians have a duty of care to patients with 
whom they have established a doctor-patient relationship, but they 
may also be held to a duty of care toward people who are not patients, 
such as the patient's family members, former patients, and even office 
personnel. Generally, if actions or omissions within the scope of a 
health care practitioner's job could cause harm to someone, that per-
son is owed a duty of care. 


For example, medical facility custodians are nonpatients to whom 
a duty of care is owed. Various drugs, equipment, and supplies are 
used and discarded daily in a medical facility. Procedures for the 
proper disposal of drugs and potentially hazardous materials should 
be detailed in a facility's safety manual, so that employees who handle 
these materials do not accidentally prick themselves with used nee-
dles or otherwise injure themselves. 


In some instances, depending on the situation and state law, physi-
cians may have a duty under standard of care to warn nonpatients of 
danger, as in the case of a psychiatric patient who threatens harm to 
others or in the case of a patient with a communicable disease. 


Two court cases, "Therapists Found Guilty of Failure to Warn" (p. 123) 
and "Sharing a Prescription Drug Proves Costly" (p. 124), show that 
courts vary widely in establishing a duty of care, according to the laws 
in the states where lawsuits are adjudicated. In "Sharing a Prescription 
Drug Proves Costly," wrongful death was also charged, which is dis-
cussed in further detail as you progress through this chapter. 


As mentioned in Chapter 4, we are responsible for our actions (or our 
failure to act) under the reasonable person standard. That is, we may be 
charged with negligence if someone is injured because we failed to 


122 Part Two I Legalis sues for W orking Health Care Prad:ioners 








perform an act that a reasonable person, in similar circumstances, would 
perform or if we committed an act that a reasonable person would not 
commit. Professionals-individuals who are specially trained to perform 
specific tasks-are held to a higher standard of care than nonprofession-
als (laypersons). If a patient is injured because a health care professional 
failed to exercise the care and expertise that under the circumstances 
could reasonably be expected of a professional with similar experience 
and training, then that professional may be liable for negligence. 


PHYSICIANS 


A physician in general practice is expected to conform to the stan-
dards of other general practitioners in his or her own or a comparable 
community. A specialist is held to a higher standard of care than that 
expected of a general practitioner. The standard of care for a specialist 
is generally the same as that for like specialists, wherever they prac-
tice. Similarly, any health care practitioner-nurse, phlebotomist 


Therapists Found Guilty of Failure 
to Warn 


In October 1969, Prosenjit Poddar, a foreign student 


'om Bengal, India, killed Tatiana Tarasoff. Two months 


:>efo re, Poddar had confided his intention to kill Tarasoff 


:o Dr. Lawrence Moore, a psychologist employed by the 


Cowe ll Memorial Hospital at the University of California 


zt Berkeley. Poddar told Moore he would kill Tarasoff 


"' er she returned from spending the summer in Brazil. 


Acting on this information, Moore notified the cam-


:: s police, who briefly detained Poddar, but determined 


at Poddar was rational and released him. Upon Pod dar's 


-elease, Moore's superior, Dr. Harvey Powelson, directed 


::. at all of the letters and notes Moore had written while 


: unseling Poddar be destroyed and no further action be 


-- e n to detain Poddar in the future. 


Soon thereafter, Poddar convinced Tarasoff's brother 


- share an apartment with him near Tarasoff's residence. 


-'he n she returned from Brazil, Poddar went to Tarsoff's 


- me and killed her. Tarasoff had not been warned of the 


: ssi ble danger Poddar posed. 


Tarasoff's parents sued, arguing that the psychologist had 


- :::uty to warn them of Poddar's danger to their daughter, 


:.- that the campus police negligently released Poddar with-


--~ notifying them of their daughter's grave danger. They 


- - argued that the police failed to confine Poddar, under 


:-.:: Lanterman-Petris-Short Act, a California law designed to 


: -ect mentally ill and mentally disabled persons from cer-


- abuses, and to guarantee and protect the public interest. 


-:ne defendants argued that there was no duty of care 


"Md T atiana T arasoff, and that, as employees of the state, 


they had governmental immunity. The trial court granted 


the defendants' motion to dismiss. On the plaintiffs' appeal, 


the court affirmed dismissals against defendant police on 


all claims, stating there was no duty to plaintiffs. Dismissals 


against the defendant therapists were also upheld , holding 


they were protected by governmental immunity. Plaintiffs 


appealed to the Supreme Court of California. 


The Supreme Court allowed the plaintiffs to amend their 


appeal to state that the therapists failed to warn Tatiana 


(rather than her parents, as in the original complaint). 


The Supreme Court of California heard the case based 


on the question "Did defendant therapists have a duty to 


warn Tatiana Tarasoff?" 


Yes, the court determined. It was found that the defen-


dant therapists should have determined that Poddar pre-


sented a serious danger to Tarasoff, and they failed to exercise 


reasonable care to protect her from that danger (i.e., when a 


therapist determines that a patient poses a danger to another 


individual, he or she is obligated to use reasonable care to pro-


tect that individual). Therefore, defendant therapists breached 


their duty of care to Tatiana Tarasoff and were negligent 


by not warning her of the possible danger posed by Poddar. 


Tarasoff v. Regents of University of California, 17 Cal. 3d 4 25, 13 I Cal. 
Rptr. 14, 551 P.2d 334 ( 1976). 


Prosenjit Pod dar was later convicted of second-degree 


murder, but the conviction was ap pealed and overturned, 


based on the decision that the jury was inadequately 


informed. No second trial was held, and Poddar was 


released on the condition that he return to India. 
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COURT CASE Sharing a Prescription Drug Proves Costly 


A restaurant worker, Kasey, attended an employee holiday 


party held at his workplace. Also present were a coworker 


and her boyfriend, Followill. Kasey brought a narcotic drug to 


the party, which his doctor had prescribed for his back pain. 


He gave his coworker eight of the pain pills, who, in turn, 


gave them to her boyfriend, Followill. Followil l died in his 


sleep that evening, due to a combination of the prescription 


drug and alcohol in his system. Plaintiff Gipson , Followill's 


mother, sued defendant, Kasey, for wrongful death. 


give their drugs to others. The defendant contended that 


because Arizona law does not impose a duty on social 


hosts who serve alcohol to adults, there should similarly 


be no duty here. 


The supreme court in this case ruled that such a duty 


was owed, extending not from the relationship between 


the two workers, but from state statutes that prohibited 


distributing prescription drugs to persons not covered by 


the prescription. The Arizona Supreme Court referred 


the case back to the superior court for further proceed-


ings consistent with the opinion regarding duty of care. 


The issue presented in court was whether persons who 


were prescribed drugs owed a duty of care, making them 


potentially liable for negligence, when they improperly Gipson v. Kasey, 214 Ariz. 141 , ISO P.3d 228 (Ariz. 2007). 


dental assistant, physician assistant-is expected to conform to the 
standards of like practitioners in his or her own or a comparable 
community. 


Courts have generally held that informal consultations among phy-
sicians do not create a doctor-patient relationship and thus do not cre-
ate a duty of care, as discussed in the classic case, "Consultation Did 
Not Establish a Duty of Care, on page 125." 


GUIDELINES FOR PHYSICIANS AND OTHER HEALTH 
CARE PRACTITIONERS 


The following guidelines can help all health care practitioners stay 
within the scope of their practices and operate within the law and 
the policy of any employing health care facility. All are addressed at 
length throughout the text. 


• Practice within the scope of your training and capabilities. 


• Use the professional title commensurate with your education and 
experience. 


• Maintain confidentiality 


• Prepare and maintain health records. 


• Document accurately 


• Use appropriate legal and ethical guidelines when releasing 
information. 


• Follow an employer's established policies dealing with the health · 
care contract. 


• Follow legal guidelines and maintain awareness of health care 
legislation and regulations. 


• Maintain and dispose of regulated substances in compliance with 
government guidelines. 


• Follow established risk management and safety procedures. 


• Meet the requirements for professional credentialing. 


• Help develop and maintain personnel, policy, and procedure manuals. 
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LANDMARK COURT CASE Consultation Did Not Establish 
a Duty of Care 


The doctrine that informal physician consultations do The surgery was subsequently performed, and the patient 


not create a doctor-patient relationship was established sued, claiming that the surgery had been unnecessary. 


in 1973 in the California decision Ranier v. Grossman. Grossman was cited as a codefendant in the patient's 
Morton Grossman was a professor of gastroenterology lawsuit. An appeals court upheld summary judgment 


w ho often lectured physicians at their hospitals, then in Grossman 's favor, holding that he had no duty to the 


offered to review their cases with them. After one such patient because he had no direct contact with her and had 


.lecture, a physician presented the X-rays and medical no control over her treating physicians. 


history for a patient who suffered from ulcerative colitis. Ranier v. Grossman, 107 Cal. Rptr. 469, 31 Cal. App. 3d 539 ( 1973). 
Grossman advised surgery without examining the patient. 


Check Your Progress 


I. As employers, physicians have general liability for __________ _ 


W rite "T" or "F" in the blank to indicate whether you think the statement is true or false. 


2. Standard of care refers to the level of performance expected of a health care practitioner in 
carrying out his or her professional duties. 


3. Duty of care is the obligation of health care practitioners to patients but never applies to 
nonpatients. 


4. An obstetrician who helps deliver a baby to a woman who happens to be riding with him in a 
taxicab would be held to the reasonable person standard. 


5. Policies and procedures of the employing medical facility, as well as the law, should be considered 
when a health care practitioner performs his or her duties. 


Laws clearly dictate what a member of a health care profession can 
and cannot do on the job. However, in addition to knowing the law, 
a health care practitioner should know what policies and procedures 
apply specifically to his or her place of employment. Policy and proce-
dure manuals that clearly define a health care practitioner's responsi-
bilities can serve as a valuable guide and as evidence that policies and 
procedures are in writing if legal suits should arise. 


Privacy, Confidentiality, 
and Privileged Communication 
:--Jot only do physicians and other health care professionals owe a duty 
of care to patients, but it is also their ethical and legal duty to safe-
2Uard a patient's privacy and maintain confidentiality. 


Privileged communication refers to information held confidential 
within a protected relationship. Attorney-client and physician-patient 


LO 5.3 
Briefly outline the responsibilities of 
health care practitioners concerning 
privacy, confidentiality, and 
privileged communication. 


confidentiality 
The act of holding information in 
confidence, not to be released to 
unauthorized individuals. 


privileged communication 
Information held confidential within a 
protected relationship. 
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are examples of relationships in which the law, under certain circum-
stances, protects the holder of information from forced disclosure on 
the witness stand. Privileged communication statutes vary from state 
to state, but in most states, patients may sue a physician or any other 
health care practitioner for breach of confidence if the holder released 
protected information and damage to the patient resulted. In many 
states, breach of confidence is grounds for revocation of a physician's 
license. 


Since health care procedures and facilities present numerous oppor-
tunities for a breach of confidentiality (as was the case with Saman-
tha in the chapter 's opening scenario), health care practitioners must 
make every effort to safeguard each patient's privacy. Privacy, con-
fidentiality, and privileged communication are such important sub-
jects for health care practitioners that they are discussed separately in 
Chapter 8. 


The following suggestions for maintaining confidentiality of patient 
health care records can serve as a guide for all health care practitioners 
who may be asked to provide or release patient information: 


• Do not disclose any information about a patient to a third party 
without signed consent. This extends to insurance companies, 
attorneys, and curious neighbors, and it includes acknowledging 
whether or not the person in question is a patient. 


• Do not decide confidentiality on the basis of whether or not you 
approve of or agree with the views or morals of the patient. 


• Do not reveal financial information about a patient, since this is also 
confidential. For instance, be discreet when revealing a patient's 
account balance so that others in the vicinity do not overhear. 


• When talking on the telephone with a patient, do not use the 
patient's name if others in the room might overhear. 


• Use caution in giving the results of medical tests to patients over 
the telephone to prevent others in the medical office from over-
hearing. Furthermore, when leaving a message on a home answer-
ing machine or at a patient's place of employment, simply ask the 
patient to return a call regarding a recent visit or appointment on a 
specific date. No mention should be made of the nature of the call. 
It is inadvisable to leave a message with a receptionist or coworker 
on an answering machine for the patient to call an oncologist, an 
obstetrician-gynecologist, and so forth. If test results are abnor-
mal, usually the physician speaks directly to the patient, and an 
appointment is made to discuss the results. 


• Do not leave medical charts or insurance reports where patients 
or office visitors can see them. See that confidentiality protocol is 
duly noted in the office procedures manual, and make sure new 
employees learn it. 


• If a patient is unwilling to release privileged information, the 
information should not be released. Exceptions include legally 
required disclosures, such as those ordered by subpoena; those 
dictated by statute to protect public health or welfare; or those 
considered necessary to protect the welfare of a patient or a third 
party. 
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COURT CASE Forensic Photos Displayed on the Internet 


On October 3 I, 2006, Nicole Catsouras, 18, was 


decapitated in an automobile accident. California High-


way Patrol officers arrived at the scene, cordoned off 


the area where the accident occurred, and took control 


of the decedent's remains. The CHP officers took mul-


tiple photographs of Nicole's decapitated corpse. The 


photographs were downloaded or otherwise trans-


mitted to one or more CHP computers, but they also 


reached 2,500 Internet Web sites in the United States 


and the United Kingdom that were not involved in the 


official investigation of the car crash. Nicole's fam -


ily members were subjected to malicious taunting by 


persons making use of the graphic and horrific photo-
graphs. For example, Nicole's father received e-mails 


containing the photographs, including one titled "Woo 


Hoo Daddy" that said "Hey, Daddy I'm still alive." 


Some Web sites painted the decedent 's life in a false 


light, including one that described her as "stu pid " and 


a "swinger." As a proximate result of the acts of the 


defendants, the plaintiffs suffered severe emotional and 


mental distress. 


Nicole's surviving family members filed suit against 


the CHP. A California appeals court eventually heard the 


case, deciding that famil y members have a common law 


privacy right in the death images of a decedent, subject 


to certain limitations. The court also held: "We conclude 


that the CHP and its officers owed plaintiffs a duty of care 


not to place decedent's death images on the Internet for 


the purposes of vulgar spectacle." The court found three 


factors important in the case (freedom of the press was 


not at issue): 


"foreseeability, moral blame, and the prevention of 
future harm. It was perfectly foreseeable that the public dis-
semination, via the Internet, of photographs of the decapi-
tated remains of a teenage girl would cause devastating 
trauma to the parents and siblings of that girl. Moreover, 
the alleged acts were morally deficient. We rely upon the 
CHP to protect and serve the public. It is antithetical to that 
expectation for the CHP to inflict harm upon us by mak-
ing the ravaged remains of our loved ones the subjects of 
Internet sensationalism. It is important to prevent future 
harm to other families by encouraging the CHP to establish 
and enforce policies to preclude its officers from engaging in 
such acts ever again." 


Accordingly, the court found that the Catsouras family 


could bring an action for invasion of privacy against the 


California Highway Patrol. 


Catsouras v. Department of California Highway Patrol, 181 Cal. App. 4th 
856- Cal: Court of Appeals, 4th Appellate Dist., 3rd Div. 20 I 0. 


Confidentiality may be waived under the following circumstances: 


• Sometimes when a third party requests a medical examination, 
such as for employment, and that party pays the physician's fee. 


• Generally when a patient sues a physician for malpractice and 
patient records are subpoenaed. 


• When a waiver has been signed by the patient allowing the release 
of information (see Figure 5-1). 


The Tort of Negligence 
The unintentional tort of negligence is the basis for professional mal-
practice claims and is the most common liability in medicine. When 
health care practitioners are sued for medical malpractice, the term 
o-enerally means any deviation from the accepted medical standard of 
are that causes injury to a patient. 


Hospitals have also been found guilty of negligence. Under the the-
ory of corporate liability, hospitals have been found to have an inde-
- endent duty to patients, including a duty to grant privileges only 
:o competent doctors, to supervise the overall medical treatment of 


atients, and to review the competence of staff physicians. 


LO 5.4 
Explain the four elements necessary 
to prove negligence (the four Ds) . 
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FIGURE 5-1 
Consent to Release 
Information 


malfeasance 
The performance of a totally wrongful 
and unlawful act. 


misfeasance 
The performance of a lawful act in an 
illegal or improper manner. 


I authorize: 
Name of person or institution ___ _ 


(Provider of information) 
Street address ________________________ . 


City, state, Zip code _ ____________________________ _ 


To release medical information to: 


Name of person or institution - ----------------------------
(RecipientolintormationJ 


Street address ________________________________ _ 


City, state, Zip code _________ _ 


Attention ----- ---------------------------


Nature of information to be disclosed: 


0 Clinical notes pertaining to evaluation and treatment ---------------------


0 Other, please specify ---------------- ----


Purpose of disclosure: 


0 Continuing medical care ··- ···-·-·-·-·· ·-- ··-··-· 
0 Second opinion 


0 Other, please specify ----·----"- --·- -------


This authorization will automatically expire one year from the date of signature, unless specified otherwise ---- -- -- ···· 


Th is consent may be revoked at any time by sending written notice to the above-named provider of information. Any re lease of 
information made prior to the revocation of this complaint, authorization is not a breach of confidentiality. Disclosed information may 
be reviewed by contacting the provider of information. 


Patient's name ________ _ 


Signature of patient or legal guardian Date ------- ---------


Complete address ·-···--·-·-· --------------------


Relationship, if not the patient Patient's date of birth ----------------


Specific consent for release of information protected by state or federal law 


Iowa law (and in some cases federal law) provides spacial confidentiality protection to information relating to substance abuse, mental 
health, and HIV-related testing. In order for information to be released on th is subject matter, th is specific authorization and the above 
authorization must be signed: 


I authorize release of information relating to: 
0 Substance abuse (alcohol/drug abuse) 


Signature of patient or legal guardian ________ Date 


0 Mental health (includes psychological testing and mental health counseling) 


Signature of patient or legal guardian _ -··--·- --·- - Date 


0 HIV-related information (AIDS-related testing) 
Signature of patient or legal guardian Date ________ _ 


Date Information is sent ____________________ _ 


Sent by (name) - - - -- --- ·--


To the recipient of th is information: This information has been disclosed to you from records protected by 
federal confidentiality rules. The federa l rules prohibit you from making further disclosure without 
additional consent. 


All medical professional liability claims are classified in one of three 
ways, based on the root word feasance, which means "the performance 
of an act." 


Malfeasance. The performance of a totally wrongful and 
unlawful act. For example, in the absence of the employing 
physician, a medical assistant determines that a patient needs 
a prescription drug and dispenses the wrong drug from the 
physician's supply. Medical assistants are not licensed to 
practice medicine, and the wrong drug was dispensed, so the 
act was totally wrongful and unlawful and could be called r-
malfeasance. 


Misfeasance. The performance of a lawful act in an illegal or 
improper manner. Suppose a physician orders his or her 
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COURT CASE Physician Tried for Negligence 
In March 2002, Margarita Munoz, who had been suffering 


from breakthrough bleeding daily for two months, asked 


her primary care doctor to remove an intrauteri ne device 


(IUD). Her physician tried but was unable to remove 


the IUD. Munoz's primary care doctor referred her 


to Dr. Gordon B. Clark, who performed a physical 


exam. At that time, Munoz was mostly asymptom-


atic, except for dysmenorrhea- painful cramping dur-


ing menstruation-and abnormal uterine bleeding. 


Dr. Clark advised Munoz that her pelvic sonogram 


showed a complex adnexal mass arising from her right 


ovary, which could be a cyst or could be cancerous. 


Because of her history of ovarian cysts , Clark said that 


one alternative treatment for Munoz was the remova l 


of her ovaries through laparoscopic surgery. Munoz 


chose that alternative. 


In August 2002, Clark performed the laparoscopic 


surgery and thought he had removed Munoz's ova-


ries, fallopian tubes, and IUD. Clark sent the removed 


tissues to a pathologist for examination . From the tis-


sue samples, the pathologist determined that Clark had 


removed mostly uterine tubes, but had only grazed the 


ovarian surface. Dr. Clark did not contact the patholo-


gist to discuss her findings or conduct any tests that 


might explain the discrepancy. Instead, he chose to 


believe he had successfully removed Munoz's ovaries , 


and he told the patient that he had removed her ova-


ries, fallopian tubes, and IUD. He started Munoz on 


hormone replacement therapy to ward off surgically 


induced menopause. 


Unaware of the discrepancy between the patholo-


gist's report and Dr. Clark's remarks to her, Munoz con-


tinued her life as usual. During this time, she experienced 


severe abdominal pain, breakthrough bleeding, and pre-


menstrual headaches. In April 2004, Munoz visited a 


hospital emergency room. Doctors there conducted an 


ultrasound exam of her pelvis and ordered a CT scan. 


Test results showed a large lobulated multicystic mass 


in Munoz's pelvis, suggestive of an "ovarian neoplasm" 


(tumor of the ovary). 


Munoz consulted an obstetrician-gynecologist, who 


found that her ovaries contained endometrial tissue. The 


specialist removed Munoz's uterus and ovaries and sent 


the removed tissues to a pathologist, who confirmed the 


removal of those organs and tissues. 


In March 2006, Munoz sued Dr. Clark for medical mal-


practice. The trial court found for Munoz and awarded 


damages. Dr. Clark appealed, but the trial court's verdict 


for the plaintiff was upheld. Justice Hill of the appellate 


court wrote: 


Medical malpractice is negligence of a health care profes-
sional in the diagnosis, care, and treatment of a patient. 


In a medical malpractice case, the plaintiff must prove 
the following elements: (I) The physician owes the patient a 
duty of care and was required to meet or exceed a certain 
standard of care to protect the patient from injury; (2) the 
physician breached this duty or deviated from the applicable 
standard of care; and (3) the patient was injured and the 
injury proximately resulted from the physician's breach of the 
standard of care. 


The elements of negligence are never presumed. There-
fore, expert testimony is generally required to establish the 
appropriate standard of care and causation because such 
matters are outside the knowledge of the average person 
without specialized training. In certain medical malpractice 
claims, expert testimony is not required because the standard 
of care and causation are within the common knowledge of 
a layperson. But, the application of the common knowledge 
exception is extremely limited. 


Munoz v. Clark, 2009 Kan. App.; 199 P.3d 1283. 


nurse-employee to change a sterile dressing on a patient's burned 
hand. The nurse changes the dressing but does not use sterile 
technique, and the patient's burn becomes infected. The nurse is 
legally authorized to carry out the physician's instructions in 
dressing the patient's hand, but violated proper procedure in 
carrying out the physician's order. 


Nonfeasance. The failure to act when one should. For example, a 
newly certified emergency medical technician is first on the scene 
of a traffic accident. An injured motorist stops breathing and 
appears to be in cardiac arrest. The :D.1T, though trained in 


nonfeasance 
The fa il ure to act w hen one should. 
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cardiopulmonary resuscitation," freezes" and does nothing. 
The patient dies. In failing to act, the EMT could be guilty of 
nonfeasance. 


There are four elements that must be present in a given situation 
to prove that a health care professional is guilty of negligence. Some-
times called the "four Ds of negligence," these elements include: 


• Duty-The person charged with negligence owed a duty of care to 
the accuser. 


• Dereliction- The health care provider breached the duty of care to 
the patient. 


• Direct Cause- The breach of the duty of care to the patient was a 
direct cause of the patient's injury. 


• Damages-There is a legally recognizable injury to the patient. 


In this chapter's opening scenario, how does Samantha's act illus-
trate the four Ds? In your opinion, does her act illustrate malfeasance, 
misfeasance, or nonfeasance? 


When a plaintiff sues a health care practitioner (defendant) for neg-
ligence, the burden of proof is on the plaintiff. That is, it is up to the 
accuser's attorney to present evidence of the four Ds. 


State statutes must be consulted for restrictions that apply to actions 
against health care providers. Some states limit damage awards or 
mandate procedural rules that must be followed in medical malprac-
tice claims. In some states, for example, medical review panels must 
screen claims before they are brought to court. The panel examines 
the facts and then issues a finding of "malpractice" or "no malprac-
tice." Such panels are generally composed of physicians with expertise 
in the medical specialty in question and sometimes include a neutral 
attorney. 


THE JOINT COMMISSION (T JC) 


Avoiding medical mistakes and safeguarding patients while they are 
being examined or treated are vital issues for health care practitioners, 
both to ensure excellent patient care and to avoid issues of medical 
malpractice liability. 


While conscientious health care practitioners do their best to 
avoid making mistakes, they are human, and mistakes do occur. The 
legal and ethical response when health care mistakes are made is to 
report the mistake to attending physicians and supervisors and on 
the patient's medical record, and to tell the patient he or she has been · 
harmed. In fact, health care practitioners and health care facilities that 
try to cover up mistakes are most likely to be sued, and hospitals and 
other facilities that fail to disclose mistakes could lose their Joint Com-
mission accreditation. 


To further address patient safety, as of January 1, 2004, all TIC-
accredited health care organizations are surveyed for implementation r 
of the following requirements: 


1. Improve the accuracy of patient identification. 


• Use at least two patient identifiers whenever taking 
blood samples or administering medications or blood 
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products. Do not use a hospital patient's room number as 
an identifier. 


• Prior to the start of any surgical or invasive procedure, confirm 
the correct patient, procedure, and site, using active-not 
passive-communication. 


2. Improve the effectiveness of communication among caregivers. 


• Use a process for taking verbal or telephone orders or critical 
test results that requires a verification read-back by the person 
receiving the information. 


• Standardize abbreviations, acronyms, and symbols used 
throughout the organization, including a list of all such terms 
that are not to be used. 


· 3. Improve the safety of using high-alert medications. 


• Remove concentrated electrolytes (including, but not limited 
to, potassium chloride, potassium phosphate, and sodium 
chloride) from patient care units. 


• Standardize and limit the number of drug concentrations 
available in the organization. 


4. Eliminate wrong-site, wrong-patient, wrong-procedure surgery. 


• Create and use a preoperative verification process, such as 
a checklist, to confirm that appropriate documents, such as 
medical records and imaging studies, are available. 


• Use procedures to mark the surgical site and involve the 
patient in the marking process. 


5. Improve the safety of using infusion pumps. 


• Ensure free-flow protection on all general-use and patient-
controlled analgesia intravenous infusion pumps. 


6. Improve the effectiveness of clinical alarm systems. 


• Use regular preventative maintenance and testing of alarm 
systems. 


• Be sure that alarms are activated with appropriate settings and 
can be heard over distances and competing noise within a care 
unit. 


7. Reduce the risk of health care-acquired infections. 


• Comply with current Centers for Disease Control and 
Prevention (CDC) hand hygiene guidelines. 


• Manage as sentinel events all identified cases of unanticipated 
death or major permanent loss of function associated with a 
health care-acquired infection. 


nc established these requirements to help accredited health care 
organizations address issues of patient safety that can lead to adverse 
events that, in turn, can result in lawsuits. 


RES IPSA LOQUITUR 


Res ipsa loquitur is Latin for "the thing speaks for itself." It is also 
m own as the doctrine of common knowledge. It means that the mistake 


so obvious-such as leaving a sponge or surgical instrument inside a 


res ipsa loquitur 
"The thing speaks for itself"; also 
known as the doctrine of common 
knowledge. A situation that is so 
obviously neg ligent that no expert 
witnesses need be called. 
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Check Your Progress 


6. Define privileged communication. 


7. Is a breach of confidentiality an offense for which a health care practitioner can be sued? Explain your 
answer. 


8. Distinguish among malfeasance, misfeasance, and nonfeasance. 


9. Name the fou r Ds of negligence. 


patient after surgery or operating on the wrong body part-that 
negligence is obvious. The defendant in such a case may argue that the 
event was an inevitable accident and had nothing to do with his or her 
responsibility of control or supervision. Traditionally, expert witnesses 
did not have to be called to testify in a medical malpractice lawsuit 
alleging res ipsa loquitur, but courts have made exceptions in many 
cases and allowed expert witness testimony. Judicial consideration of 
this doctrine varies. Generally, for res ipsa loquitur to apply, three condi-
tions must exist: 


1. The act of negligence must obviously be under the defendant's 
control. 


2. The patient must not have contributed to the act. 


3. It must be apparent that the patient would not have been injured if 
reasonable care had been used. 


Cases that fall under the doctrine of res ipsa loquitur include: 


• 


• 


• 
• 


Unintentionally leaving foreign bodies, such as sponges or instru-
ments, inside a patient's body during surgery. 


Accidentally burning or otherwise injuring a patient while he pr 
she is anesthetized. -


Damaging healthy tissue during an operation . 


Causing an infection by the use of unsterilized instruments . 
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COURT CASE No Expert Testimony Needed 


In this case, Dr. Smith, a surgeon, was supposed to per-


form a hysterectomy and a bilateral salpingo oophorec-


tomy, but simply forgot to perform the latter. When the 


case was appealed, the jury verdict of $75,000 was upheld. 


In upholding the medical malpractice award, the Virginia 
Supreme Court concluded: "A reasonably intelligent 


juror did) not need an expert to explain why Dr. Smith's 


negligence was the proximate cause of Webb's damages 


because the issue of causation was within the common 


knowledge of laymen." 


The Virginia Supreme Court reiterated that "in medi-
cal malpractice cases, 'expert testimony is ordinarily 


Check Your Progress 


necessary to establish the appropriate standard of care, 


to establish a deviation from the standard, and to estab-


lish that such a deviation is the proximate cause of the 


claimed damages.' Exceptions to this rule exist only in 
'those rare cases in which a healthcare provider's act or 


omission is clearly negligent within the common knowl-
edge of laymen."' 


Such a "rare case" involves the medical malpractice 
doctrine of res ipsa loquitur, which translates to "the thing 
speaks for itself." 


Webb v. Smith, 276 Va. 305 , 66 1 S.E.2d 457 (Va. 2008). 


I 0 . Res ipsa loquitur means __________ _ 


I I . Res ipsa loquitur is also known as the doctrine of __________ _ 


12. Name two types of cases that fall under the doctrine of res ipsa loquitur. 


DAMAGE AWARDS AND MEDICAL 
MALPRACTICE INSURANCE 


When a defendant is found guilty of a tort-such as negligence, breach 
of contract, libel, or slander-the plaintiff is awarded compensation 
based on the extent of his or her injuries, loss of income, damage to rep-
utation, or other harm that can be proved. This monetary compensation 
is called damages. Table 5-1 explains the various types of damages and 
how the court determines them. 


Physicians and many other professional health care providers 
carry liability insurance, which pays damage awards in the event of 
a negligence or malpractice suit up to the limits of the policy (see 
Table 5-2 for a list of medical specialties most likely to be sued). 


Medical groups maintain that high damage awards in tort cases 
have led to a malpractice insurance crisis for physicians, especially 
those in high-risk specialties, such as obstetrics-gynecology, ortho-
pedic surgery, and general surgery. Recent studies and news arti-
cles have reported that doctors in some states are participating in 
walkouts and demonstrations, relocating to states where caps have 
been legislated on medical malpractice damage awards, limiting 


damages 
Monetary awards sought by plaintiffs in 
lawsuits. 
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Table 5-1 Damage Awards 


Types of Damages Purpose 


General To compensate for injuries 
Compenstatory or losses due to violation of 


patient's rights 


Special To compensate for losses not 
Compenstatory directly caused by the wrong 


Consequential To compensate for losses 
caused indirectly by a 
product defect 


Punitive To punish the offender 


Nominal To recognize that rights of the 
patient were violated, though 
no actual loss was proved 


Table 5-2 Medical Specialties Most 
Likely to Be Sued 


According to a 2013 report published in Physician's 
Weekly, the top ten med ical specialties sued for 
malpractice are: 


Interna l Medicine 15% 


Family Medicine 13% 


Ob/Gyn 9% 


Psychiatry 8% 


Cardiology 6% 


Pediatrics 5% 


Emergency Medicine 4% 


Oncology 4% 


Anesthesiology 3% 


Diabetes & Endocrinology 3% 


Genera l Su rgery 3% 


Orthopedics 3% 


Source: Physician's Weekly, July 30, 2013 at www 
.physiciansweekly.com/malpractice-report-2013/. 


Considered by Court Award 


Physical disab ility? Loss of Specified by court. Dollar 
earnings? Mental anguish? value need not be proved; 
Loss of service of spouse or loss must be proved 
child? Losses to date? Future 
losses? 


Additional medica l expenses? Specified by court. Dollar 
va lue and loss must be proved 


Loss covered by product No limit on damages if 
warranty? Persona l injury? personal injuries 


How serious was the breach In some cases, amount of 
of conduct? How much can damages is set by law 
the defendant afford to pay? 


Legal rights of the patient Token award, usually $1 
violated? Actual loss proved? 


procedures, performing additional patient tests to 
cover all liability bases, and even leaving the profes-
sion. Furthermore, some hospitals have shut down or 
threatened to shut down trauma centers, and long-
term care facilities have closed. 


In an attempt to address rapidly rising premiums for 
medical malpractice insurance, some states have placed 
caps on damage awards in medical malpractice cases. 
Attorney organizations, however, insist that damage 
caps are unfair to injured patients. 


The issue is an important one for both health care 
practitioners and patients and is not likely to be set-
tled uniformly across the country. As a future or pres-
ent health care practitioner, you should stay informed 
on the issues of medical malpractice insurance and tort 
reform and form your own opinion. 


WRONGFUL DEATH STATUTES 


Most states have enacted wrongful death statutes which 
allow a patient's beneficiaries to collect from a health care 
practitioner for loss to the patient's estate(C)f future earn-
ings when a patient's death is judged to have been due to 
negligence of health care practitioners. In most states, a 
cap has been placed on the amount of damages that can 
be recovered in a civil action for wrongful death. 


wrongful death statutes 
State statutes that allow a person's 
beneficiaries t o co llect for loss t o 
t he est ate of t he deceased for future 
ea rnings when a death is j udged t o 
have been due to neg ligence. 


The state may also prosecute a health care practitioner under crimi-
nal statutes for the wrongful death of a patient. The following court 
cases illustrate wrongful death actions. 


Medical wrongful death cases do not always involve physicians, as 
in the next case. 
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COURT CASE Hospital Sued in Wrongful Death Case 


A wrongful death suit was brought by a woman 's husband 


against a Randolph County, Illinois, hospital fo llowing her 


death. The plaintiff alleged that during the course of treatment 


for his wife's back pain, the defendant doctor had prescribed 


too many medications, which led to her wrongful death. 


The defendant doctor testified at the Illinois trial that 


he had in fact prescribed her numerous medications during 


the two and a half years he treated her. The decedent had 


previously been diagnosed with a bulging disc in her back 


and had a history of pain in her back, leg, and abdomen 


since 1992. Ho~ever, despite the numerous narcotic med-


ications the doctor prescribed , she continued to suffer pain 


in her back, abdomen, hip, and knees. The doctor's testi-


mony stated that during the several years he treated the 


decedent that he never saw any sign of overmedication. 


However, the plaintiff's expert's testimony refuted the 


doctor's claim that the plaintiff could not have been over-


medicated and stated that on autopsy it was discovered 


that she had significantly elevated levels of Percocet and 


Demerol , both narcotic pain medications, in her system. 


The expert also testified that these elevated levels of 


medications contributed to the plaintiff's death . 


The Illinois jury returned a verdict in favor of the 


plaintiff in the amount of $100,000 which was reduced 


by 50 percent on the basis of the decedent 's contribu-


tory negligence. That is, even though the jury found the 


defendant doctor contributed to the plaintiff's death, it 


also found the decedent contributed to her own death by 


taking the prescribed medications. (In contributory negli-


gence situations, the verdict amount is reduced by w hat-


ever degree the jury finds the plaintiff contributed to his 


o r her own negligence. So in this case, the plaintiff was 


essentially awarded $50,000 by the jury.) 


Even though the plaintiff won in this case, he brought 


an appeal to a higher court, alleging that the lower court 


erred by refusing to add to the verdict. The basis of his 


appeal rested on a claim that the jury award "was mani-


festly inadequate and contrary to the evidence" (i .e., that 


the jury award was too little, given the plaintiff's loss and 


the overwhelming evidence against the defendant doc-


tor). The plaintiff's argument quoted the defendant doc-


tor's attorney, w ho stated in his closing argument that if 


there were liability against the doctor, "a fair verdict on 


damages would be $1 million." 


The appellate court rejected the plaintiff's argument, 


and affirmed the lower court 's refusal to add to the ver-


dict award. The appellate court cited the Illinois Wrongful 


Death Act, stating that under the act it was impossible to 


measure the propriety of damage awards by comparing 


the present case with other Illinois wrongful death cases. 


The appellate court also explained that it did not see any 


evidence in the court record referring to a specific loss 


of money or economic loss as a result of the decedent's 


death. Because the appellate court did not see any clear 


evidence to demonstrate that the jury or lower court 


erred in regard to the amount, it deferred to the jury: 


"It is not within our province to substitute our judgment 


for that of the jury to determine the monetary value of 


the loss of society in this case." The appeals court also 


rejected that part of the plaintiff's argument that was 


based on the defendant doctor's attorney's closing state-


ments, stating that the commentary by the defense coun-


sel was an opinion and should not be considered a binding 


judicial admission. 


Dobyns v. Chung, 399 Ill. App.3d 272, 926 N.E.2d 847 (Ill. App. 5 
Dist. 2010). 


COURT CASE EMTs Follow Protocol 


A woman suffered chest pains and the county's fire res-


cue team was dispatched to her home, where a team 


member determined she had sustained a heart attack. 


The patient 's daughter asked that she be transported to a 


hospital where her doctor was waiting for her. However, 


the rescue team said that because the patient was "criti-


cal" and "unstable," written protocol dictated that she be 


transported to the closest appropriate facil ity. The patient 


died shortly after arriving at that hospital . 


The patient 's estate representative sued for wrong-


ful death, but the su it was dismissed. The plaintiff 


appealed, and the appeals court determined that there 


was no breach of duty of care, and that the fire res-


cue team performed in a reaso nably prudent manner. 


The appeals court affirmed the lower court's decision 


to dismiss. 


Franco v. Miami-Dade County, 32 Fla. L. W eekly D21, 947 So.2d 512 
(Fla. App. 3 Dist. 2006). 
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LO 5.5 
Outline the phases of a lawsuit. 


summons 
A written notification issued by the 
clerk of the court and delivered with a 
copy of the complaint to the defendant 
in a lawsuit, directing him or her to 
respond to the charges brought in a 
court of law. 


subpoena 
A legal document requiring the 
recip ient to appear as a witness in court 
or to g ive a deposition. 


Elements of a Lawsuit 
As indicated in Chapter 4, the type of court that hears a case depends 
on the offense or complaint. In civil malpractice or negligence cases, 
the party bringing the action (plaintiff) must prove the case by pre-
senting to a judge or jury evidence that is more convincing than that of 
the opposing side (defendant). 


PHASES OF A LAWSUIT 


The typical malpractice or negligence lawsuit proceeds as follows: 


1. A patient feels he or she has been injured. 


2. The patient seeks the advice of an attorney. 


3. If the attorney believes the case has merit, he or she then requests 
copies of the patient's medical records. The attorney reviews the 
medical records and the appropriate standard of care to ascertain 
merits of the case. In some states, before proceeding to a lawsuit, 
the attorney must obtain an expert witness report stating that the 
standard of care has been violated. An affidavit to that effect must 
then be submitted. An affidavit is a sworn statement in writing 
made under oath. It may also be a declaration before an authorized 
officer of the court. 


Pleading Phase 


4. The plaintiff's (injured patient's) attorney files a complaint with 
the clerk of the court. In this document, the plaintiff states his 
or her version of the situation and the amount of money sought 
from the defendant (the practitioner being sued) for the plaintiff's 
injury. 


5. A summons is issued by the clerk of the court and is delivered 
with a copy of the complaint to the defendant, directing him or 
her to respond to the charges. If the defendant does not respond 
within the specified time limit, he or she can lose the case by 
default. 


6. The defendant's attorney files an answer to the summons, and a 
copy of it is sent to the plaintiff. In this document, the defendant 
presents his or her version of the case, either admitting or deny-
ing the charges. The defendant may also file a counterclaim or a 
cross-complaint. 


7. If a cross-complaint is made, the plaintiff files a reply. 


Interrogatory or Pretrial Discovery Phase \ 
8. The court sets a trial date. 


9. Pretrial motions may be made and decided. For example, the 
defendant may request that the lawsuit be dismissed, the plaintiff 
may amend the original complaint, or either side may request a 
change of venue (ask that the trial be held in another place). 


10. Discovery procedures may be used to uncover evidence that will 
support the charges when the case comes to court. A court order 
called a subpoena may be issued commanding the presence of 
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the physician or a medical facility employee in court or requiring 
that a deposition be taken. A deposition is sworn testimony 
given and recorded outside the courtroom during the pretrial 
phase of a case. (See the following section entitled "Witness 
Testimony.") 


An interrogatory may be requested instead of or in addition to a 
deposition. This is a written set of questions requiring written 
answers from a plaintiff or defendant under oath. 


The subpoena commanding a witness to appear in court and to 
bring certain medical records is called a subpoena duces tecum. 
Failure to obey a subpoena may result in contempt-of-court charges. 
Contempt of court is willful disobedience to or open disrespect of a 
court, judge, or legislative body. It is punishable by fines or 
imprisonment. 


11. A pretrial conference may be called by the judge scheduled to hear 
the case. During this conference, the judge discusses the issues in 
the case with the opposing attorneys. This helps avoid surprises 
and delays after the trial starts and may lead to an out-of-court 
settlement. (Note: At any point after the complaint is filed before 
the case comes to trial, an out-of-court settlement may be reached.) 


Trial Phase 


12. The jury is selected (if one is to be used), and the trial begins. 


13. Opening statements are made by the lawyers for the plaintiff and 
the defendant, summarizing what each will prove during the trial. 


14. Witnesses are called to testify for both sides. They may be cross-
examined by opposing attorneys. 


15. Each attorney makes closing arguments that the evidence presented 
supports his or her version of the case. No new evidence may be 
presented during summation. 


16. The judge gives instructions to the jury (if one was chosen), and 
the jury retires to deliberate. 


17. The jury reaches a verdict. 


18. The final judgment is handed down by the court. The judge bases 
his or her decision for judgment on the jury's verdict. 


Appeals Phase 


19. Posttrial motions may be filed. 


20. An appeal may be made for the case to be reviewed by a higher 
court if the evidence indicates that errors may have been made or 
if there was injustice or impropriety in the trial court proceedings. 
During an appeal, the judge has the option of affirming, reversing, 
or modifying a decision. A judgment is final only when all options 
for appeal have been exercised. 


WITNESS TESTIMONY 


_-\n estimated 9 out of 10 lawsuits are settled out of court, but health 
care practitioners are often asked to give testimony. Testimony may be 
civen in court on the witness stand, or it may be given in an attorney's 


deposition 
Sworn testimony given and recorded 
outside the courtroom during the 
pretrial phase of a case. 


interrogatory 
A written set of questions requiring 
written answers from a plaintiff or 
defendant under oath. 


subpoena duces tecum 
A legal document requiring the 
recipient to bring certain written 
records to court to be used as 
evidence in a lawsuit. 
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testimony 
Statements sworn to under oath by 
witnesses testifying in court and giving 
depositions. 


conference room in a pretrial proceeding called a deposition. (See the 
earlier section entitled "Interrogatory or Pretrial Discovery Phase.") 
Depositions are of two types: 


1. Discovery depositions 


2. Depositions in lieu of trial. 


Discovery depositions cover material that will most likely be exam-
ined again when the witness testifies in court. Since there will be 
an opportunity for the opposing attorney to question the witness a 
second time in court, the deposition need not cover every possible 
question. 


Both before a deposition and before in-court testimony, the witness 
is sworn to tell the truth and then is questioned by attorneys repre-
senting both sides. During courtroom testimony, however, a judge is 
present to rule on objections raised by the attorneys. When an objec-
tion is raised, the witness should stop speaking until the judge either 
sustains or overrules the objection. If the objection is sustained, the 
witness need not answer the question. If the objection is overruled, 
the witness must answer. If in doubt about whether an objection to a 
question was sustained or overruled, the witness may ask the judge 
whether a question should be answered. During a deposition, wit-
nesses should take the attorney's advice regarding questions that 
should be answered. 


Depositions in lieu of trial are used instead of the witness's in-person 
testimony in court. Since the opposing attorney has one opportunity to 
question the witness, questions are thorough, and the witness should 
carefully consider his or her answers. 


Sometimes depositions in lieu of trial are videotaped, to be played 
in the courtroom during the trial. Witnesses whose depositions will 
be videotaped should be informed in advance, so they can dress as 
though they were appearing in court in person. 


Witnesses may offer two kinds of testimony: fact and expert. Health 
care practitioners or laypersons may offer fact testimony, and this type 
of testimony concerns only those facts the witness has observed. For 
example, regarding testimony in a medical malpractice case, medical 
assistants, LPNs/ LVNs, and registered nurses may testify about how 
many times a patient saw the physician, the patient's appearance dur-
ing a particular visit, or similar observations. If asked to give fact testi-
mony, a health care practitioner's powers of observation and memory 
are more important than his or her professional qualiJications. A health 
care practitioner giving fact testimony is not allowed to give his or her 
opinion on the facts. 


Only experts in a particular field have the education, skills, knowl-
edge, and experience to give expert testimony. In medical negligence 
lawsuits, physicians are usually called as expert witnesses to testify to 
the standard of care regarding the matter in question. Expert witnesses 
may, and usually do, give their opinions on the facts. If the defendant/ 
physician is a specialist, the expert witness generally practices or 
teaches in the same specialty. Acceptable expert witnesses are not 
coworkers, friends, or acquaintances of the defendant. It is ethical and 
acceptable for expert witnesses to set and accept a fee commensurate 
with time taken from regular employment and time spent preparing 
their expert testimony. 
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COURTROOM CONDUCT 


Most health care practitioners will ne er have to appear in court. If you 
should be asked to appear, however, the following suggestions can help: 


• Attend court proceedings as required . If you were subpoenaed but 
fail to appear, you could be charged with contempt of court. (If 
either the plaintiff or the defendant fails to appear, that person for-
feits the case.) 


• Find out in advance when and where you are to appear, and do 
not be late for scheduled hearings. 


• Bring the required documents to court, and present them only 
when requested to do so. 


• Before testifying, refresh your memory concerning all the facts 
observed about the matter in question, such as dates, times, words 
spoken, and circumstances. 


• When testifying, speak slowly, use layperson's terms instead of 
medical t~s whenever possible, and do not lose your temper or 
attempt to be humorous. 


• Answer all questions in a straightforward manner, even if the 
answers appear to help the opposing side. 


• Answer only the question asked, no more and no less. 


Check Your Progress 


13. Name the four phases of a typical medical professional liabil ity lawsuit , and describe how a medical 


assistant might be involved in each trial phase. 


14. A subpoena duces tecum is issued during which trial phase? 


IS. The complaint is filed during which trial phase? 


16. During which trial phase is the court 's judgment handed down? 


17. A judgment is final only when 


18. Distinguish between deposition and interrogatory. 
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LO 5.6 
Name two advantages to 
alternative dispute resolution. 


alternative dispute resolution 
(ADR) 
Settlement of civil disputes between 
parties using neutral mediators or 
arbitrators without going to court. 


• Because you are testifying about what you recall, be careful of 
broad generalizations, such as "That is all that took place." A better 
answer might be, "As I recall, that is what took place." 


• Your attorney may help you prepare your testimony, but do not 
discuss your testimony with other witnesses or others outside 
the courtroom. Answer truthfully if asked whether you discussed 
your testimony with counsel. 


• Appear well groomed, and dress in clean, conservative clothing. 


Alternative Dispute Resolution 
Alternative dispute resolution (ADR), also known as appropriate 
dispute resolution, consists of techniques for resolving civil disputes 
without going to court. As court calendars have become over-
crowded in recent years, ADR has become increasingly popular. Sev-
eral alternative methods of settling legal disputes are possible, 
including mediation, arbitration, and a combination of the two 
methods called med-arb. 


Some states require mediation and/ or arbitration for certain civil 
cases, while in other states alternative dispute resolution methods are 
voluntary. Mediation is an ADR method in which a neutral third party 
listens to both sides of the argument and then helps resolve the dis-
pute. The mediator does not have the authority to impose a solution 
on the parties involved. 


Arbitration is a method of settling disputes in which the opposing 
parties agree to abide by the decision of an arbitrator. An arbitrator is 
either selected directly by the disputing parties or chosen in one of the 
following two ways: 


1. Under the terms of a written contract, an arbitrator is chosen by 
the court or by the American Arbitration Association. 


2. If no contract exists, each of the two involved parties selects an 
arbitrator, and the two arbitrators select a third. 


In an informal proceeding, each side presents evidence and wit-
nesses. In the alternative dispute resolution method called med-arb, 
the mediator resolves the dispute if the two parti~are unable to reach 
agreement after mediation. 


Advocates of alternative dispute resolution claim that these meth-
ods are faster and less costly than court adjudication. Critics claim that 
medical malpractice cases are best decided when all the factual infor-
mation is brought out, as in pretrial judicial discovery procedures. 
Critics also argue that selecting arbitrators acceptable to both parties 
can take weeks, months, even years, and that attorneys' fees and dam-
age awards can be as costly as in court-tried cases. Figure 5-2 illus-
trates a sample arbitration agreement to be signed by the patient and 
physician involved in a dispute. 
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Professional liability and medical malpractice are major concerns 
for all health care practitioners. H owever, the individual who is aware 
of the risks and how to avoid them, yet practices competently within 
the law and within his or her scope of practice, can enjoy a long, 
successful, and satisfying career w ithout ever facing malpractice 
charges. 


FIGURE 5-2 Sample Patient-Physician Arbitration Agreement 


Artic le 1: II is underslood !hal any dispute as lo medical malpractice. !hal is as lo whether any medical services rendered under this contract were 
unnecessary or unauthorized or were improperly, negligenlly, or incompelenlly rendered, will be determined by submission lo arbitration as provided 
by California law, and not by a lawsuit or resorllo court process except as California law provides for judicial review of arbitration proceedings. Both 
parties lo this contract by entering into. are giving up their conslilulional righllo have such dispute decided in a court of law before a jury, and 
instead are accepling lhe use of arbilralion. 


Article 2: I understand and agree lhallhis arbilralion agreement binds me and anyone else who may have a claim arising oul of or related to all 
lrealmenl or services provided by lhe physician, including any spouse or heirs of the palienl and any children, whether born or unborn allhe lime of 
lhe occurrence giving rise lo any claim. Th is includes, bul is nollimiled to, all claims for monetary damages exceeding the jurisdiclionallimil ollhe 
small claims court, including, wilhoullimilalion. suits lor loss of consorlium, wrongful deaths, emotional distress or pun itive damages. I further 
understand and agree thai if i sign this agreement on behalf of some other person for whom I have responsibi lity, then. in addition to myself, such 
person(s) will also be bound, along with anyone else who may have a claim arising out of lhe lrealmenl or services rendered lo !hal person. I also 
understand agree !hal this agreement relates to claims againsllhe physician and any consenting subslilule physician, as well as the physician's 
partners, associates, association, corporalion or partnership, and the employees, agents, and estates of any of them. I also hereby consent to the 
inlervenlion or joinder in lhe arbilralion proceeding of all parlies relevanllo a full and complete settlement of any dispute arbitrated under this 
Agreement as ser forth in lhe CNHHS/CMA Medical Arbilralion Rules. 


Article 3: I understand and agree !hall will be bound by this arbitration agreement and lhallhis agreement will be valid and enforceable for any and 
all treatment provided by the physician in the future regardless of lhe length of time since my last visit to !his physician, and regardless of the fact 
lhallhe patient -physician relationship between myself and lhe physician may be interrupted for any reason and then recommenced. 


Article 4: f understand that L.d6 not have to sign this agreement to receive the physician's services, and that if i do sign the 
agreement and change my mind within 30 days of today, then i may cancel this agreement by giving written notice to the 
undersigned physician within that time stating that i want to withdraw from this arbitration agreement. 


Article 5: On behalf of mysel f and all others bound by this agreement as sel forth in Article 2, agreement is hereby given lobe bound by lhe Medical 
Arbitralion Rules of lhe California Association of Hospitals and Health Systems (CAHHS) and the Cali fornia Medical Associalion (CMA), as they may 
be amended from lime lo lime, which are hereby incorporated into !his agreement. A copy of these rules is included in lhe pamphlet in which this 
agreement is found. Additional copies of lhe Rules are available from lhe California Medical Association, P.O. Box 7690, San Francisco, Ca. 
94120-7690, Allenlion: Arbilralion Rules, I understand that disputes covered by this Agreement will be covered by California law applicable lo 
aclions against health care providers, including lhe Medical Injury Compensation Reform Acl of 1975 (including any amendments thereto). 


Article 6: Optional: retroactive effect 
If I intend this agreement to cover services rendered before lhe dale it is signed (for example, emergency lrealmenl), I have indicated the earlier dale I 
intend !his agreement to be effeclive from and initialed below. 


Earlier effective dale:. ___ __ _ Palienl's initials.: _____ _ _ 


Article 7: I have read and understood alllhe informalion in this pamphlet including the explanalion of the Palieni-Physician Arbitralion Agreement 
this Agreement and the rules. I understand !hal in lhe case of any pregnant woman, the term "palienl" as used herein means both the mother and the 
mother's expected child or children. 


If any provision of this arbitration agreement is held invalid or unenforceable, lhe remaining provisions shall remain in full force and shall nol be 
affected by the invalidily of any other provision. 


Notice: By signing this contract you are agreeing to have any issue of medical malpractice decided by neutral arbitration and 
you are giving up your right to a jury or court trial. See article 1 of this contract. 


Dated: _ _______ _ 
(Palienl, Parent, Guardian or Legally Authorized Represenlalive of Palienl) 


If signed by other than patient indicate relationship: _____________ _ 


Physician 's agreement to arbitrate: 


In consideration of the foregoing execulion of this Palieni-Physician Arbilralion Agreement, !l ikewise agree to be bound by the terms sel forth in this 
agreement and in lhe rules specified in Article 5 above. 


Dale: ______________ _ 


(Physician or Duly-Authorized Representative) 


Tille-e.g., Partne r, President, etc. Print name of Physician, Medical Group, Partnership or Associ ali on 


© Califorma Medrcal Association, 1996 
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Chapter Summary 


Learning Outcome Summary 


LO 5.1 Identify three areas of general 
liability for which a physician/employer is 
responsible. 


LO 5.2 Describe the reasonable person 
standard, standard of care, and duty 
of care. 


LO 5.3 Briefly outline the responsibilities 
of health care practitioners concerning 
privacy, confidentiality, and privileged 
communication. 


LO 5.4 Explain the four elements neces-
sary to prove negligence (the four Ds). 


LO 5.5 Outline the phases of a lawsuit. 


LO 5.6 Name two advantages to alterna-
tive dispute resolution. 


What are t he three areas of general liability for which a physician/emptoyer is 
responsible? 


• The practice 's building and grounds. 


Automobiles used as part of employees' duties. 


• Employee safety 


What are the differences among the reasonable person standard, standard 
of care, and duty of care? 


• Under the reasonable person standard, individuals may be charged with neg-
ligence if someone is injured because he or she failed to perform an act that 
a reasonable person, in similar circumstances, would perform, or if he or she 
committed an act that a reasonable person would not commit. 


• Standard of care is the level of performance expected of a health care practi-
tioner in carrying out his or her professional duties. 


Duty of care is the legal obligation of health care workers to patients and, 
sometimes, nonpatients. 


Wha.t are the responsibilities of health care p ractitioners concerning privacy, 
confidentiality, and privileged communication? 


Health care practitioners have a legal and ethical obligation to safeguard a 
patient's privacy and maintain confidentia lity, wh ich is the act of holding infor-
mation in confidence, not to be released to unauthorized individuals. 


Privileged communication refers to information held confidential w ithin a pro-
tected relationship, such as the physician-patient relationship, and patients 
may sue for breach of confidence if protected information is released and 
results in damage to the patient. 


What are the four Ds of negligence? 


Duty-Th e person charged with negligence owed a duty of care to the 
acru~~ \ 


• Dereliction-The health care provider breached the duty of care to the patient. 


Direct Cause---The breach of the duty of ca re to the patient was a d irect cause 
of the patient's injury. 


• Damages-There is a legally recogn izable injury to the patient. 


What are the phases of a lawsuit? 


Pleading phase 


Interrogatory or pretrial discovery phase 


• Trial phase 


• Appea ls phase 


What is the difference between testimony by deposition and interrogatory 
testimony? 


• A deposition is sworn testimony given and recorded outside the courtroom 
during the pretria l phase of a case. An interrogatory is a written set of ques-
tions requiring written answers from a plaintiff or defendant under oath. 


What is alternative d ispute resoluti.on? 


Settlement of civil disputes between parties using neutral mediators or arbitra-
tors without going to court. 


Such settlements can save time and money. 
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Ethics Issues Professional Liability and Medical Malpractice 


Ethics ISSUE 1: 
As citizens and as professionals with special training and experience, health care practitioners are ethically obli-
gated to assist in the administration of justice. If a patient who has a legal claim requests a health care practitioner's 
assistance, he or she should furnish medical evidence, with the patient's consent, to secure the patient's legal rights. 


Medical experts should have recent and substantive experience in the area in which they testify and should 
limit testimony to their sphere of medical expertise. 


Discussion Questions 


1. An orthopedic surgeon who has been retired from practice for 15 years and is a friend of the plaintiff's 
has been called to testify in the plaintiff's suit alleging damage to his hip joint sustained in a car accident. 
In your opinion, is it ethical for the physician described previously to testify? Explain your answer. 


2. In your opinion, is it ever ethical for a health care practitioner to testify against another health care 
practitioner in a medical malpractice lawsuit? Explain your answer. 


3. As a health care practitioner, do you consider it ethical to charge for your services to testify as an expert 
witness? Explain your answer. 


) 


4. Are there circumstances when you might consider it unethical to charge for your services as an expert 
witness? Explain your answer. 


Ethics ISSUE 2: 
Health care practitioners are ethically bound to respect the patient's dignity and to make a positive effort 
to secure a comfortable and considerate atmosphere for the patient, in such ways as providing appropriate 
gowns and drapes, private facilities for undressing, and clear explanations for procedures. 


Discussion Questions 


1. An adolescent male patient is visibly uncomfortable as a female physician begins a physical 
examination. What actions might the physician and/or her attending certified medical assistant take to 
make the patient more comfortable? 


2. A hospital patient who is mentally disabled becomes extremely agitated and violent. She disrobes and 
runs through the hallways. Nurses and other employees are unable to calm the woman, and security 
officers arrive. Other patients and employees in the area stand around watching the woman as the 
officers attempt to subdue her. As a health care practitioner in the immediate vicinity, what, if anything, 
might you do to protect the woman's privacy? 
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3. A nurse who is at the end of a 12-hour shift misreads drug labels and administers the wrong medication 
to the patient. What should she do? 


4. Are there legal implications in the previous example? Explain your answer, detailing any preventative 
measures that could have been taken to avoid them. 


Chapter 5 Review 


Enhance your learning by completing these exercises and more at 
http:/ /connect.mhed ucation.com! 


Applying Knowledge 


LO 5.1 


II connect® 


1.-3. As employers, physicians have general liability in what three areas? _________ _ 


LO 5.2 


4. According to the reasonable person standard as discussed in this chapter, in J hich of the following 
situations might a person be charged with negligence? 


a. A woman is injured when she steps in front of a car and no one prevents the accident. 


b. A bystander does not intervene when a man with a gun robs another person on the street. 


c. A nurse fails to document her administration of a patient's medicine, and another nurse unknowingly 
administers a second dose, which constitutes an injurious overdose for the patient. 


d. A motorist stops to aid victims of a car accident. 


5. An off-duty medical assistant helps a pregnant woman deliver in a movie theater restroom. To what 
standard of care could the medical assistant be held? 


a. Any reasonable person 


b. Anurse 


c. Any medical assistant 


d. A physician 
~ 


6. In the previous situation, to whom is a duty of care owed? 


a. No duty of care is owed because no health care relationship was established. 


b. A duty of care is owed to the medical assistant. 


c. A duty of care is owed to the woman and her baby. 


d. None of these 


7. Which of the following statements is true of standard of care? 


a. Titles are not important, if appropriate care is administered. 


b. If a certified nursing assistant is able to perform the duties of a nurse, he or she should be legally and 
ethically allowed to use the title "nurse." 
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c. If one uses the title "nurse," one can be held to the standard of care of a nurse. 


d. Standard of care has no legal implications. 


8. If a custodian sues an employing physician for ordering her to lift a heavy bookcase that injures her 
back, what is the issue of liability? 


a. Reasonable person standard 


b. Standard of care 


c. Privacy standard 


d. Duty of care 


9. To establish a standard of care in a trial, _____ is( are) required. 


LO 5.3 


10. In which of the following situations has patient privacy been violated? 


a. A female patient is ushered into a medical clinic examination room, and a male phlebotomist draws a 
blood sample. 


b. A medical assistant knocks, then enters an exam room to take a patient's blood pressure. 


c. A physician performs a physical examination. 


d. In the presence of other patients in a clinic waiting room, a medical assistant tells a patient that her 
pregnancy test was positive. 


LO 5.4 


11. What is the basis for most medical malpractice claims? 


12. 


a. Practicing medicine without a license 


b. Missed diagnoses 


c. Negligence 


d. Assault 


A patient falls on a hospital's slippery tile floor and injures herself. Assuming that patient safety 
procedures were lax, what hndesirable occurrence could result for the hospital? 


a. The patient could leave without paying his or her bill. 


b. The patient could become angry and refuse further treatment. 


c. The patient could sue the hospital. 


d. The patient could decide never to use the hospital's services again. 


13.-16. Name the four Ds of negligence. 


17. Res ipsa loquitur is the doctrine of ____ _ 


18. When a patient sues a physician for negligence, who has the burden of proof in court? 


a. The plaintiff 


b. The defendant 


c. Thejudge 


d. Thejury 
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19. What purpose do expert witnesses serve in a medical negligence lawsuit? 


a. They testify that the person accused is of good character. 


b. They testify about the medical care given to the patient. 


c. They testify that the accuser is of good character. 


d. None of the these 


20. The doctrine of res ipsa loquitur might be applied in which of the following? 


a. A surgeon operates on a patient's foot, but it is the wrong foot. 


b. A woman's front teeth are knocked out while she is under anesthesia for surgery on her toe. 


c. A woman is anesthetized for a tubal ligation, but receives a hysterectomy. 


d. All of these 


Match the following statements with the correct terms by writing the appropriate letter in the space provided. A letter 
may be used more than once. 


__ 21. Monetary compensation awarded to a plaintiff to compensate 
for injuries of losses due to violation of the plaintiff's rights. 


__ 22. The defendant must pay, but the dollar value of the violation 
need not be proved. 


__ 23. The defendant must pay, the dollar value need not be 
proved, but the loss must be proved. 


__ 24. Money is awarded the plaintiff, recognizing a wrong, but the 
amount is nominal. 


__ 25. Money awarded is intended to punish the defendant. 


LO 5.5 


a. Punitive damages 


b. Special compensatory 
damages 


-c.' Consequential damages 


d. General compensatory 
damages 


e. Nominal damages 


26. A written notification to appear in court to defend against a lawsuit is called a(n) _____ . 


27. A court order for an individual to appear in court is called a(n) _____ . 


28. An order to bring certain records to court is called a(n) _____ . 


29. Define the term deposition.---------------------------


30. Who is most likely to give factual testimony in a trial? 


a. A person who was present during certain events, and can tell what happened 


b. An expert who knows how certain medical treatments should be performed 


c. A witness who was not present during disputed events but can determine if they might have 
occurred as indicated by other testimony 


d. None of these 


31. Which of the following legal actions may be taken if you are subpoenaed to appear in court as a witness 
or to give a deposition and you fail to appear? 


a. You can immediately be jailed. 


b. No action will be taken. 


c. You may be charged with contempt of court. 


d. You are asked to come in at a more convenient time. 


32. What is the result if you are the plaintiff or the defendant in a lawsuit and you fail to appear in court? 


a. The case can be lost by default. 


b. No action is taken. 
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c. You can immediately be jailed. 


d. You are asked to reschedule a court date. 


33. A jury is selected in the _____ phase of a lawsuit. 


34. A plea is made for the case to be reviewed by the higher court in the _____ phase of a lawsuit. 


35. In the _____ phase of a lawsuit, subpoenas are issued. 


36. A pretrial conference may be called in the phase of a lawsuit. 


37. Attorneys make opening and closing statements in the phase of a lawsuit. 


38. Witnesses are called to testify in the _____ phase of a lawsuit. 


39. A deposition is taken in the phase of a lawsuit. 


LO 5.6 


40. Which of the following statements best defines alternative dispute resolution? 


a. A specific type of court case 


b. Dismissal of a court case 


c. Refusal to allow expert witnesses in a court case 


d. Settlement of civil disputes between parties using neutral mediators or arbitrators without going 
to court 


41. How is mediation best defined? 


a. Attorneys on opposing sides reach a decision out of court. 


b. A suit is dismissed for lack of grounds. 


c. A neutral third party listens to both sides of the argument and then helps resolve the dispute. 


d. None of these 


Case Studies 


Use your critical thinking skills to answer the questions that follow each case study. 


LO 5.1 and LO 5.2 \ 
A 33-year-old male swallows 30 antidepressants and tells his wife, "I want to die." She takes him to the local 
hospital's emergency department where he is treated and released that same evening. In the hospital parking 
lot, he pushes a security guard and is arrested and taken into custody. In the county jail, a nurse places the 
man on suicide watch. The following evening, while still in custody, a psychologist speaks to the man for five 
minutes, then releases him from suicide watch. The man is returned to his cell, and two hours later he hangs 
himself. 


42. Does the emergency department have liability for discharging a suicidal patient without further treatment? 


43. Does the psychologist have liability for releasing the patient from suicide watch after a five-minute consult? 
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44. The psychologist is an "independent contractor" of the jail. Is the county liable for his actions? 


LO 5.2 


A woman gave birth in the back seat of a taxicab while en route to the hospital. To what standard of care 
would each of the following individuals be held? 


45. The taxicab driver who comforted the mother 


46. A registered nurse, also a passenger in the cab, who assiste'fthe mother 


47. A physician in general practice who was a passenger in the cab with the expectant mother and assisted 
the birth taking place in the cab 


48. A police officer who stopped the cab for speeding, observed the situation, and assisted the birth 


A woman trained in cardiopulmonary resuscitation (CPR) worked as the office manager for an insurance 
business. When her coworker at the next desk had a heart attack and fell to the floor, the office manager began 
CPR and shouted for others in the room to dial 911. The department supervisor came running and told the 
office manager to stop CPR. · She reluctantly obeyed. Emergency medical technicians arrived, but the heart 
attack victim died. 


49. The victim's husband sued the supervisor, the office manager, and the employees' parent 
organization for failure to render medical assistance. In a finding for the defendants, an appeals 
court ruled there was "no duty of care" for the employees to render assistance. Despite this court's 
ruling, in a similar situation, would you have acted as the CPR-trained office manager did? Explain 
your answer. 


LO 5.4 


During an endoscopic retrograde cholangiopancreatography (ERCP) (a gallbladder X-ray that requires 
injection of a dye), an inexperienced nurse injected the dye too forcefully and caused the patient to develop 
pancreatitis (inflammation of the pancreas) and suffer other debilitating injuries. 


50. The patient sued and won. Refer to the four Ds of negligence to explain the court's decision. 
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Internet Activities LO 5.1 and LO 5.6 · 


Complete the activities and answer the questions that follow. 


51. Visit the Web site of the Healthcare Providers Service Organization at www.hpso.com/ 
professional-liability-insurance/need-coverage.jsp. What three questions are answered under FAQs? 


52. Find the Web site for The Joint Commission (TJC). Under" Accreditation Quick Links" and "Benefits of 
Accreditation," what are two benefits of TJC accreditation? 


Resources 


The Free Dictionary Web site: http://legal-dictionary.thefreedictionary.com/duty+of+care. 


Joel, Lucille A. Kelly's Dimensions of Professional Nursing. New York: McGraw-Hill, 2011. 


The Joint Commission Web site: www.jointcommission.org/. 


Kubasek, Nancy, et al. Dynamic Business Law. New York: McGraw-Hill, 2011. 


The 'Lectric Law Library Web site: www.lectlaw.com/files/exp24.htm. 


Mallor, Jane P., et al. Business Law and the Legal Environment. New York: McGraw-Hill, 2002. 


Melvin, Sean. The Legal Environment of Business. New York: McGraw-Hill, 2010. 
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