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Law, the Courts, 
and Contracts 


LEARNING OUTCOMES 
After studying this chapter, you should be able to: 


LO 4.1 Discuss the basis of and primary sources of law. 


LO 4.2 Discuss the classifications of law. 


LO 4.3 Define the concept of torts and discuss how the tort 
of negligence affects health care. 


LO 4.4 List and discuss the four essential elements of a 
contract and differentiate between expressed contracts 
and implied contracts. 


LO 4.5 Discuss the contractual rights and responsibilities of 
both physicians and patients. 


LO 4.6 Relate how the law of agency and the doctrine of 
respondeat superior apply to health care contracts. 








L04.1 
Discuss the basis of and primary 
sources of law. 


FROM THE PERSPECTIVE OF . .. 


"SOMETIMES PATIENTS DON'T UNDERSTAND thatwhatthey 
are asking us to do is insurance fraud," says Christine, a patient bill-
ing specialist who works for a hospital in the Pacific Northwest. When 
Babs, a hospital patient, was treated for breast cancer, her physician 
obtained her informed consent to use a new treatment that he had 
helped develop. A drug was injected into her breast that targeted for 
destruction just the small malignant tumor; no healthy tissue was 
destroyed. Babs's medical insurance company refused to pay for the 
procedure, claiming it was "experimental." The procedure was new, 
but Babs's physician had used it many times with success. "Can't you 
just say I had a traditionallumpectomy," Babs asked Christine, "so my 
insurance company will pay for it?" 


"We had to explain to Babs that this would constitute insurance 
fraud, and we couldn't do it," Christine explains. 


From Babs's perspective, she wanted her insurance company to 
help pay for the expensive procedure. 


From Christine's perspective, lying about the procedure performed 
was not only illegal but also unethical. 


The Basis of and Primary 
Sources of Law 
THE FEDERAL GOVERNMENT 


Federal laws governing the administration of health care and all 
other national matters derive from powers and responsibilities 
delegated to the three branches of government by the U.S. Consti-
tution. As you probably recall from basic government classes, the 
three branches of government are legislative, executive, and judi-
cial. Here is a quick review of the three branches' composition and 
responsibilities. 


The two houses of Congress-the Senate and the House of 
Representatives-make up the legislative branch. Each member of 
Congress is elected by the people of his or her state. The House 
of Representatives, with membership based on state populations, has 
435 seats, while the Senate, with two members from each state, has 
100 seats. Members of the House of Representatives are elected for 
two-year terms, and senators are elected for six-year terms. The pri-
mary duty of Congress is to write, debate, and pass bills, which are 
then passed on to the president for approval. 


Other powers of Congress include: 


• Making laws controlling trade between states and between the 
United States and other countries. 


• Making laws about taxes and borrowing money. 


• Approving the printing of money. 


• Declaring war on other countries. 
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Functions specific to the House of Representatives include the follow-
ing. Members of the House can: 


• Introduce legislation that compels people to pay taxes. 


• Decide if a government official should be put on trial before the 
Senate if he or she commits a crime against the country. (Such a 
trial is called impeachment.) 


Functions specific to the Senate include the following. Senators can: 


• Approve and disapprove any treaties the president makes. 


• Approve or disapprove any people the president recommends 
for jobs, such as cabinet officers, Supreme Court justices, and 
ambassadors. 


• Hold an impeachment trial for a government official who commits 
a crime against the country. 


The president of the United States is the chief executive of the executive 
branch of government, which is responsible for administering the law. 
Through his or her ability to issue executive orders, the president has 
limited legislative powers. Executive orders become law without the 
prior approval of Congress. They are usually issued for one of three 
purposes: to create administrative agencies or change the practices of 
an existing agency, to enforce laws passed by Congress, or to make 
treaties with foreign powers. 


The U.S. Supreme Court heads the judicial branch of government, 
which also includes federal judges and courts in every state. The 
judicial branch interprets the law and oversees the enforcement of laws. 


The division of powers and responsibilities among three branches 
of government ensures that a system of checks and balances will keep 
any one branch from assuming too much power (see Figure 4-1). 


STATE GOVERNMENTS 


State governments also have three branches: legislative, executive, and 
judicial. The number of state legislators a state may elect is based on 
the number of political districts in each state, since citizens elect legis-
lators from the various districts. Therefore, the numbers of members 
of state legislatures are not the same as the number of members in the 
U.S. Congress. 


State legislative branches also consist of two chambers: the Senate and 
the House of Representatives. In some states, the House of Representa-
tives is called the Assembly or General Assembly. Terms served may be 
the same as in the federal government- six years for senators and two 
years for representatives or assembly members-or they may differ. 


The governor is the head of the state's executive branch. Each state 
has its own constitution, but state constitutions cannot conflict with 
the U.S. Constitution. Those responsibilities not delegated by the fed-
eral constitution are left to the states (see Table 4-1). 


There are four types of law, distinguished according to their origin: 


1. Constitutional law is based on a formal document that defines 
broad governmental powers. Federal constitutional law is based 


executive order 
A rule or regulation issued by the 
president of the United States that 
becomes law without the prior approval 
of Congress. 


constitutional law 
Law that derives from federal and state 
constitutions. 
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FIGURE 4-1 System of Checks and Balances 
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Table 4-1 Exclusive Powers of the National Government and State Governments 


National Government 


Print money 


Regulate interstate (between states) 
and international trade 


Make treaties and conduct foreign policy 


Declare war 


Provide an army and navy 


Establish post offices 


Make laws necessary and proper to carry out the 
above powers 
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State Governments 


Issue licenses 


Regulate intrastate (within the state) businesses 


Conduct elections 


Establish local governments 


Ratify amendments to the Constitution 


Take measures for public health and safety 


May exert powers the Constitution does not delegate to the national 
government or prohibit the states from using 


f 








on the U.S. Constitution. State constitutional law derives from 
each state's constitution. 


2. Case law is law set by legal precedent. Case law began with 
common law. In the early days in America, laws derived from 
those originating in England, and they were often not written 
down. Matters of law were decided based on the customs and tra-
ditions of the people. Judges shared their decisions with other 
judges, and these decisions became common law. 


Later, court decisions were written down, and judges could 
then refer to past cases to help them make current decisions. 
These written cases were then used as legal precedents. When 
deciding cases with similar circumstances, judges were required 
to follow these earlier cases or legal precedents. Today, legal 
precedents are the rule of law, applying to future cases, even 
though they were not enacted by legislation. Precedents can be 
changed only by the court that originally decided a case or by a 
higher court. 


3. Statutory law refers to laws enacted by state or federal legisla-
tures. Individual laws in this body of law are called statutes. (Laws 
passed by city governments are called municipal ordinances.) 
Statutes begin as bills at the federal or state levels. The bills may 
become laws, or the president or governors may veto them. Once 
passed, the laws may be amended, repealed, revised, or super-
seded by legislatures. The courts can review statutes for constitu-
tionality, application, interpretation, and other legal questions 
(see Figure 4-2). 


4. Administrative law includes statutes enacted to define spe-
cific powers and procedures when agencies are created. 
Administrative agencies are created by Congress, by the presi-
dent, or by individual state legislatures. Regulations may be 
passed that pertain specifically to the functions of one agency, 
such as the Internal Revenue Service (IRS), Social Security 
Administration, or Occupational Safety and Health Adminis-
tration (OSHA). 


Fill in the blanks or answer the following questions in the spaces provided. 


case law 
Law established through common law 
and legal precedent. 


common law 
The body of unwritten law developed 
in England, primarily from judicial 
decisions based on custom and 
tradition. 


legal precedents 
Decisions made by judges in various 
courts that become rule of law and 
apply to future cases, even though they 
were not enacted by legislation. 


statutory law 
Law passed by the U.S. Congress or 
state legislatures. 


administrative law 
Enabling statutes enacted to define 
powers and procedures when an 
agency is created. 


I. Number the following two types of constitutions in the order in which they must be observed: state 


constitutions _____ federal constitution ____ _ 


2. Which branch has exclusive authority to declare war on another country? 


3. Which chamber of the U.S. Congress has exclusive authority to hold an impeachment trial? 


4. What are the four types of law, based on their origin? 


5. Which of the above types of law began with common law? 


6. Briefly define administrative law. 
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FIGURE 4-2 How a Federal Bill becomes a Law 
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Classifications of Law 
After laws are created through constitutional, case, st_atutory, or 
administrative law, they are classified by type. Two broad types of law 
are substantive and procedural. Substantive law is the statutory or 
written law that defines and regulates legal rights and obligations. It 
defines the legal relationships between people or between people and 
the state, and is further classified as criminal, civil, military, and inter-
national law. Examples of substantive laws include the criminal laws 
that define murder, arson, and armed robbery as crimes, and the civil 
laws that allow individuals to sue persons or entities. 


Procedural law defines the rules used to enforce substantive law. 
For example, laws that require law enforcement officers to read sus-
pects their rights (the Miranda warning), and govern the arrest and 
trial process are procedural laws. 


Criminal and civil laws are most likely to pertain to health care 
practitioners. 


CRIMINAL LAW 


A crime is an offense against the state or sovereignty, committed or 
omitted, in violation of a public law forbidding or commanding it. 
Therefore, the body of criminal law involves crimes against the state. 
When a state or federal criminal law is violated, the government 
brings criminal charges against the alleged offender (for example, 
New York v. John Doe). 


State criminal laws prohibit such crimes as murder, burglary, rob-
bery, arson, rape, larceny, mayhem (needless or willful damage or 
violence), and practicing medicine without a license. Federal criminal 
offenses include matters affecting national security (treason); crimes 
involving the country's borders; and illegal activities that cross state 
lines, such as kidnapping or hijacking. 


A criminal act may be classified as a felony or a misdemeanor. 
A felony is a crime punishable by death or by imprisonment in a state 
or federal prison for more than one year. Felonies include abuse (child 
abuse, elder abuse, or domestic violence), arson, burglary, conspiracy, 
embezzlement, fraud, illegal drug dealing, grand larceny, manslaugh-
ter, mayhem, murder or attempted murder, rape, robbery, tax evasion, 
and practicing medicine without a license. 


Misdemeanors are less serious crimes than felonies. They are pun-
ishable by fines or by imprisonment in a facility other than a prison for 
one year or less. Examples of misdemeanors include some traffic vio-
lations, thefts under a certain dollar amount, attempted burglary, and 
disturbing the peace. 


Can Knowledge of a Crime Make You Guilty? Persons who 
commit crimes are, of course, the principals in criminal proceedings. 
However, those individuals who have knowledge of a crime may, in 
certain circumstances, also be subject to prosecution. An accessory is 
one who contributes to or aids in the commission of a crime- by a 
direct act, by an indirect act (such as encouragement), by watching 
and not giving aid, or by concealing the criminal's crime. For example, 
the person in charge of billing for health care services in a medical 


LO 4.2 
Discuss the class ifications of law. 


substantive law 
The statutory or written law that 
defines and regulates legal rights and 
obligations. 


procedural law 
Law that defines the rules used to 
enforce substantive law. 


criminal law 
Law that involves crimes against the 
state. 


felony 
An offense punishable by death or 
by imprisonment in a state or federal 
prison for more than one year. 


misdemeanor 
A crime punishable by fine or by 
imprisonment in a facility other than a 
prison for less than one year. 
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civil law 
Law that involves wrongful acts against 
persons. 


office may be an accessory to insurance fraud if he or she takes no 
action, even though he or she knows that some health care practi-
tioners are billing for services not rendered. 


CIVIL LAW 


Criminal law involves crimes against the state; civil law does not 
involve crimes but instead involves wrongful acts against persons. 
Under civil law, a person can sue another person, a business, or the 
government. Civil disputes often arise over issues of contract viola-
tion, slander, libel, trespassing, product liability, or automobile acci-
dents. Many civil suits involve family matters such as divorce, child 
support, and child custody. Court judgments in civil cases often 
require the payment of a sum of money to the injured party. 


Check Your Progress 


Fill in the blanks or answer the following questions in the spaces provided. 


7. The written law that says murder is a crime is an example of law. 


8. The law that says a law enforcement officer must read a prisoner his or her rights is an example of 
which type of law? 


9. One who contributes to or aids in the commission of a crime. ____________ _ 


I 0. The laws that determine the rules for one person's suing of another are broadly classified as 


_______________ law. 


I I. law involves crimes against the state. 


12. law involves wrongful acts against persons. 


13. Which two types of law are most likely to affect health care providers? 


14. Under criminal law, practicing medicine without a license is classified as a(n) 


15. Which type of law does not involve crimes, but may involve one person suing another? 


16. Court judgments in lawsuits against health care practitioners most often include what as a penalty? 


LO 4.3 
Define the concept of torts and 
discuss how the tort of negligence 
affects health care. 


tort 
A civil w rong committed against a 
person or property, exclud ing breach of 
cont ract . 


Tort Liability 
Civil law includes a general category of law known as torts. A tort is 
broadly defined as a civil wrong committed against a person or prop-
erty, excluding breach of contract. The act, committed without just 
cause, may have caused physical injury, resulted in damage to some-
one's property, or deprived someone of his or her personal liberty and 
freedom. Torts may be intentional (willful) or unintentional (accidental). 


INTENTIONAL TORTS 


Some torts involve intentional misconduct. When one person inten-
tionally harms another, the law allows the injured party to seek a 
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remedy in a civil suit. The injured party can be financially compen-
sated for any harm done by the tortfeasor (person guilty of commit- tortfeasor 
ting a tort). If the conduct is judged to be malicious, punitive damages The person gui lty of committing a t o rt. 
may also be awarded. Examples of intentional torts include the 
following: 


Assault. The open threat of bodily harm to another, or acting in 
such a way as to put another in the "reasonable apprehension of 
bodily harm." 


Battery. An action that causes bodily harm to another. It is 
broadly defined as any bodily contact made without permission. 
Battery may or may not result from the threat of assault. In health 
care delivery, battery may be charged for any unauthorized 
touching of a patient, including such actions as suturing a 
wound, administering an injection, or performing a physical 
examination. 


Defamation of Character. Involves damaging a person's 
reputation by making public statements that are both false 
and malicious. Defamation can take the form of libel or slander. 
Libel is expressing in published print, writing, pictures, or signed 
statements content that injure the reputation of another. Libel also 
includes reading statements aloud or broadcasting for the public 
to hear. Slander is speaking defamatory or damaging words 
intended to prejudice others against an individual in a manner 
that jeopardizes his or her reputation or means of livelihood. 


False Imprisonment. The intentional, unlawful restraint or 
confinement of one person by another. The offense is treated as a 
crime in some states. Refusing to dismiss a patient from a health 
care facility on his or her request, or preventing an employee 
or patient from leaving the facility might be seen as false 
imprisonment. 


Fraud. Deceitful practices in depriving or attempting to deprive 
another of his or her rights. Health care practitioners might 
be accused of fraud for promising patients "miracle cures" or 
for accepting fees from patients for using mystical or spiritual 
powers to heal. 


Invasion of Privacy. An intrusion into a person's seclusion or 
private affairs, public disclosure of private facts about a person, 
false publicity about a person, or use of a person's name or 
likeness without permission. Improper use of or breaching 
the confidentiality of medical records may be seen as invasion 
of privacy. 


Intentional torts may also be crimes. Therefore, some civil wrongs 
may also be prosecuted as criminal acts in separate court actions. See 
Table 4-2 for a summary of intentional torts. 


UNINTENTIONAL TORTS 


The more common torts within the health care delivery system are 
those committed unintentionally. Unintentional torts are acts that 
are not intended to cause harm but are committed unreasonably or 
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Table 4-2 Intentional Torts 


Tort 


Assault 


Battery 


Trespass 


Nuisance 


Interference with contractual 
relations 


Deceit 


Conversion 


False imprisonment (false arrest) 


Defamation 


Invasion of privacy 


Misuse of legal procedure 


Infliction of emotiona l distress 


Fraud 


negligence 
An unintentional tort alleged when 
one may have performed or failed to 
perform an act that a reasonable person 
would or would not have done in similar 
circumsta nces. 


Description 


Threatening t o st rike o r harm with a weapon or physical movement, resulting in fear 


Unlawful, unprivileged touching of another person 


Wrongful injury to or interference with the property of another 


Anything that interferes wit h t he enjoyment of life or property 


Intentionally causing one person not to enter into or to break a contract with another 


False statement or deceptive practice done with intent to injure another 


Unauthorized taking or borrowing of personal property of another for the use of the taker 


Unlawful restraint of a person, whether in prison or otherwise 


Wrongful act of injuring another's reputation by making false statements 


Interference with a person's right to be left alone 


Bringing legal action with malice and without probable cause 


Intentionally or recklessly causing emotional or mental suffering to another 


Dishonest or deceitful practices in depriving , or attempting to deprive, another of his or 
her rights 


with a disregard for the consequences. In legal terms, this consti-
tutes negligence. 


Negligence is charged when a health care practitioner fails to exer-
cise ordinary care, and a patient is injured. The accused may have 
performed an act or failed to perform an act that a reasonable per-
son, in similar circumstances, would or would not have performed. 
"Didn't intend to do it" or "should have known better" best describe 
a negligent act. Under principles of negligence, civil liability exists 
only in cases in which the act is judicially determined to be wrong-
ful. A health care practitioner, for example, is not necessarily liable for 
a poor-quality outcome in delivering health care. He or she becomes 
liable only when his or her conduct is determined to be malpractice, 
the negligent delivery of professional services. 


Negligence and defenses to liability suits are discussed in detail in 
Chapter 5. 


Negligence is often alleged in lawsuits against health care practi-
tioners, as in the case, "Chiropractor's Outrageous Conduct Results 
in Trial." As illustrated in the court case on page 93, hospitals are not 
immune to charges of negligence. 


Most times we think of medical negligence cases as those brought 
against doctors or medical personnel individually, but a hospital or 
other institution is held to the same standard of care as a doctor or 
a physician. So when evaluating a case for institutional negligence, 
the standard is, What would/should a reasonably careful hospital do 
under similar circumstances? 


There are two different ways a hospital can face liability under 
medical malpractice. A hospital can be held liable for the medical neg-
ligence conducted by its agents or employees, or it can be liable for 
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COURT CASE Chiropractor's Outrageous Conduct Results in Trial 


A chiropractor had two patients who became his employ-


ees. The two patients/ employees sued the chiropractor 


for outrageous conduct and invasion of privacy, based on 


the fact that each plaintiff had a sexual relationship with 


the chiropractor, and when the two plaintiffs told the chi-


ropractor they wanted to end their sexual relationships 


with him, he threatened to stop their medical treatment 


and to fire them. He also exposed himself to the two 


plaintiffs in his office, and allegedly otherwise harassed 


them sexually. 


A trial court found for the two plaintiffs, and the chi-


ropractor appealed. The appellate court concluded that 


the trial court did not err in determining that "reasonable 


people could find the chiropractor's conduct so outra-


geous in character, and so extreme in degree, as to go 


beyond all possible bounds of decency and be regarded 


as atrocious and utterly intolerable." The judgment of the 


trial court was affirmed. 


The jury awarded Pearson $237,685 in compensatory 


damages on her chiropractic negligence claim, $1 00,000 


in compensatory and punitive damages on her claim for 


outrageous conduct, and $200,000 in compensatory and 


punitive damages on her claim for invasion of privacy. 


The jury awarded Fahy $229,400 in compensatory dam-


ages on her chiropractic negligence claim and $100,000 


in compensatory and punitive damages on her claim for 


outrageous conduct. The trial court entered judgment 


accordingly. 


Note: Whether or not the chiropractor lost his license to practice was 
not decided by this court but was a matter for his state licensing board 
to decide. 


Pearson and Fah y v. Kancil/a, 70 P.3d 594 (Colo. App. 2003). 


COURT CASE Physician Sued for Negligence 


A physician sterilized a female patient who had sought such 


a procedure to avoid having more children. The woman 


later became pregnant and delivered a healthy child. She 


sued her physician, alleging that the doctor's performance 


of a sterilization procedure had been negligent and seek-


ing damages for the future expenses of raising a child. The 


physician filed a motion for preliminary determination. 


A trial court denied the motion, permitting the plaintiff to 


seek damages for raising the child. The physician appealed. 


The appellate court held that the parents were not 


"injured" by delivering a healthy child , and, therefore, 


could not receive an award for damages. The court 


reversed the trial court's order denying the physician 's 


motion for preliminary determination and remanded 


the case for "further proceedings consistent with this 


opinion." 


Chaffee v. Seslar, 786 N.E.2d 705; 2003 Ind. 


COURT CASE Chicago Hospital's Negligence Clarified 
by Illinois Appellate Court 


In 2008, the Illinois Appellate Court affirmed a Cook County 


jury's $2.7 million verdict for institutional negligence against 


Loyola Medical Center in a Chicago transplant error case. 


The issue in Longnecker was whether Loyola Univer-
sity Medical Center was negligent when it transplanted 


the decedent with a severely hypertrophic replacement 


heart. The harvested heart was severely diseased and w as 


considered for transplantation only because the harvest-


ing doctors did not examine it. Despite the diseased state 


of the new heart, the decedent's heart surgeon went 


ahead with the transplant. The decedent died without 


ever waking up from the surgery. 


Longnecker v. Loyola University Medical Center, 2008 W L 2550686 
( I st Dist. , June 25). 
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jurisdiction 
The power of a court to hear and 
decide a case before it. 


plaintiff 
The person bri nging charges in a 
lawsuit. 


prosecution 
The government as plaintiff in a criminal 
case. 


defendant 
The person or party against whom 
charges are brought in a criminal or civil 
lawsuit. 


its own institutional negligence. According to legal experts, a hospital 
owes its patients a duty to exercise a reasonable degree of care when 
dealing with an apparent risk. 


Various types of evidence are useful in establishing a hospital's 
standard of care, including expert testimony, existing federal and state 
laws, hospital bylaws, custom and community practice, and accredi-
tation standards. And while expert testimony is typically required in 
medical malpractice cases, sometimes institutional negligence can be 
established without expert testimony. 


THE COURT SYSTEM 


The type of court that tries a case depends on the state law or federal 
law that was allegedly violated. The federal court system, with some 
exceptions, hears cases involving federal matters. State court systems 
are independent of one another, and each system has its own rules 
and regulations. Generally, state courts decide cases involving matters 
occurring within their own state borders. 


Federal Courts Jurisdiction is the power of a court to hear and 
decide a case before it. In most common law systems, jurisdiction is 
conceptually divided between jurisdiction over the subject matter of a 
case and jurisdiction over the person of the litigants. Examples of cases 
over which federal courts have jurisdiction include federal crimes, 
federal antitrust law, bankruptcy, patents, copyrights, trademarks, 
suits against the United States, and areas of admiralty law (pertaining 
to the sea). 


State Courts Each state has its own court system, but the general 
structure is the same in all states. The bottom tier consists of local 
courts. The next highest tier is trial courts, followed by appellate 
courts, and then the state supreme court. As with the federal court 
system, there are also special state courts with jurisdiction in certain 
kinds of cases. 


Figure 4-3 shows the various federal and state court systems in the 
United States. 


Players in the Court Scene When criminal and civil cases go to 
court, a complaining party-the plaintiff-must show that he or she 
was wronged or injured. The government-the prosecution-is the 
plaintiff in criminal cases. A private individual is the plaintiff in civil 
cases. The defendant, who is charged with an offense, must dispute 
the complaint. 
Officers of the court are responsible for carrying out courtroom duties: 


• Judges are elected or appointed to preside over the court and in 
most states must be licensed attorneys. They rule on points of law 
about trial procedure, presentation of evidence, and all laws that 
apply to the case. If there is no jury, the judge determines the facts 
in the case. Judges hand down sentences after a verdict is rendered. 


• Attorneys represent plaintiffs and defendants, presenting evidence 
so that the jury or the judge can reach a verdict. 


• Court clerks keep court records and seals, enter court orders and 
judgments into the record, and keep the papers of the court. 
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• Bailiffs keep order in the courtroom and may remove disruptive 
persons from the court at the judge's request. 


• Court reporters make a running account of all court proceedings, 
using a stenotype machine that types shorthand symbols onto 
a tape. 


• Juries are most often selected from lists of registered voters. Six or 
12 jurors are chosen to hear the evidence presented in court and 
render a verdict. 


FIGURE 4-3 Court Systems in the United States 
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· Hears cases dealing 
f with tax laws , 


.------, 
Territorial Cou1·ts 
Hear cases dealing w1th , 
terntorial and federal laws i 


: in the territories of the U.S. ' 


Court of Military 
Appe~s , 
Hears appeals of i 
courts-martial 


~ 


U.S. Courts of Appeals 
I Hear cases on appeal 
i from district courts and I 
' certain other federal courts ' 


,-------, 


I
I U.S. Distdct Courts 


1 
Hear criminal and , 
civil cases 


i Appellate Courts , 
1 Hear cases on appeal ' 
: from general trial courts 
' and local courts I 


Trial Courts 
District, county, 
circuit, common pleas, 
or superior courts; 
hear major criminal and 
civil cases; may hear 
certain cases on appeal 
from lower courts 


Lower Courts 
Justice of the peace, 
magistrate's, and 
municipal courts; hear 
misdemeanors and civil 
cases that involve small 
amounts of money 


Indicates route of appeals 


- Federal Court System 


- State Court System 
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Check Your Pro9ress 


Fill in the blanks to accurately complete the following statements. 


17. The highest tier of federal courts consists of ________________ _ 


18. A lawsuit brought by a patient against a health care practitioner would be heard first in a(n) 


_________________ court. 


19. Torts are wrongs committed against-----------------


20. The two broad types of torts include and 


21. The type of tort most likely to concern health care practitioners is 


LO 4.4 
List and discuss the four essential 
elements of a contract and 
differentiate between expressed 
contracts and implied contracts. 


contract 
A voluntary agreement between two 
parties in w hich specific promises are 
made for a consideration . 


void 
Without legal force or effect. 


breach of contract 
Failure of either party to comply with 
t he terms of a legal ly va lid contract. 


Contracts 
A contract is a voluntary agreement between two parties in which spe-
cific promises are made for a consideration. The elements of a contract 
are important to health care practitioners because health care delivery 
takes place under various types of contracts. To be legally binding, 
four elements must be present in a contract. 


1. Agreement. One party makes an offer, and another party accepts it. 
Certain conditions pertain to the offer: 


• It can relate to the present or the future. 


• It must be communicated. 


• It must be made in good faith and not under duress or as 
a joke. 


• It must be clear enough to be understood by both parties. 


• It must define what both parties will do if the offer is accepted, 


For example, a physician offers his or her services to the public by 
obtaining a license to practice medicine and opening for business. 
Patients accept the physician's offer by scheduling appointments, 
submitting to physical examinations, and allowing the physician 
to prescribe or perform medical treatment. The contract is com-
plete when the physician's fee is paid. 


2. Consideration. Something of value is bargained for as part of the 
agreement. In the previous example, the physician's consideration 
is providing his or her services; the patient's consideration is pay-
ment of the physician's fee. 


3. Legal Subject Matter. Contracts are not valid and enforceable in 
court unless they are for legal services or purposes. For example, a 
contract entered into by a patient to pay for services of a physician 
in private practice would be void (not legally enforceable) if the 
physician were not duly licensed to practice medicine. Breach of 
contract may be charged if either party fails to comply with the 
terms of a legally valid contract. 
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COURT CASE Breach of Contract Also Charged in Medical 
Negligence Lawsuit 


A nurse treated an inmate at the county jail with an injection 


of 200 mg of Prolixin decanoate that resulted in the inmate's 


permanent impotence. He filed an action against the nurse, 


the hospital, and the health care organization for negligence 


and breach of contract. A jury found for the plaintiff and 


awarded him damages in the amount of $450,500. The 


defendants appealed the decision and the award. An appeals 


court upheld the trial court's decision and award, except for 


$1 00,000 awarded as part of the breach-of-contract claim. 


The appeals court held that since the plaintiff was not part 


of the contract between the nurse and her employer, he 


was not entitled to damages on that claim. 


Dempsey v. Pease, Mercy Health Services, St. joseph Mercy Hospital 
(Court of Appeals of Michigan, 200 I). 


4. Contractual capacity. Parties who enter into the agreement must 
be capable of fully understanding all of its terms and conditions. 
A mentally incompetent person cannot enter into a legal contract. For 
example, persons declared legally insane, persons in a drug-altered 
mental state, and in some cases, persons under extreme duress are 
considered incapable of entering into a contract. Exceptions may be 
made for situations in which a contract is necessary to sustain life. 


If either of the concerned parties is incompetent at the time a 
contract is made, the agreement may be voidable, that is, able to 
be set aside or to be validated at a later date. Say, for example, a 
patient enters into a contract while under the effects of a medica-
tion that can interfere with judgment. After the effects of the medi-
cation have worn off, the patient may say, "No, I don't want the 
contract enforced" or "Yes, I want the contract enforced." 


Of special concern to health care providers is the physician-patient 
contract as applied to minors. Because of the risk of being accused of 
battery or assault, health care practitioners cannot treat a minor with-
out the consent of a responsible parent or legal guardian, except in 
cases where minors suffer a life-threatening emergency, or have been 
legally determined to be mature. A minor is defined as anyone under 
the age of majority, which is 18 in most states, and 21 in some jurisdic-
tions. See Chapter 11 for a more extensive discussion of minors and 
the administration of medical services. 


Sometimes breach of contract becomes an additional issue in medi-
cal negligence lawsuits, as in the above case, "Breach of Contract Also 
Charged in Medical Negligence Lawsuit." 


Types of Contracts 
The two main types of contracts are expressed contracts and implied 
contracts. Expressed contracts are explicitly stated in written or spo-
ken words. Implied contracts are unspoken. Their terms result from 
actions of the involved parties. 


EXPRESSED CONTRACTS 
An expressed contract may be written or oral, but all terms of the con-
tract are explicitly stated. In the medical office, some contracts, to be 


minor 
Anyone under the age of majority: 
18 years in most states, 21 years in 
some jurisdictions. 
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Statute of Frauds 
State legislation governing written 
contracts. 


legally valid, must be in writing. In each state the Statute of Frauds, 
derived from the Statute for the Prevention of Frauds and Perjuries 
formulated in England in 1677, states which contracts must be in writ-
ing to be enforced. 


Termination of Contracts The contract between a physician and 
a patient is usually terminated (ended) when all treatment has been 
completed and the bill has been paid. Situations may arise, however, 
in which premature termination of the contract takes place, as in the 
following situations: 


Failure to Pay for Services. A physician may stop treatment of a 
patient and end the physician-patient relationship if the patient 
habitually does not pay or fails to make satisfactory arrangements 
to pay for medical services, but only if adequate notice is given to 
the patient. 


Failure to Keep Scheduled Appointments. To protect the 
physician from charges of abandonment, all missed appointments 
should be noted on the patient's chart. 


Failure to Follow the Physician's Instructions. It makes no 
difference whether the failure is due to a patient's willfulness or 
negligence. 


A Patient Seeks the Services of Another Physician. Whenever 
a patient acknowledges, orally or in writing, that he or she will 
seek medical care from another physician, the medical office 
employee should document this on the patient's chart, and then 
send a letter to the patient verifying the termination. A copy of 
the letter should be filed with the patient's records. Seeking a 
second opinion, however, does not necessarily terminate the 
physician- patient relationship. 


A patient may terminate a physician-patient relationship at any time. 
After a physician agrees to treat a patient, however, his or her respon-
sibilities to the patient continue until the relationship is properly ter-
minated. If a physician suddenly withdraws from treatment while 
the patient is still in need of medical care, fails to visit a hospitalized 
patient, or otherwise abandons the patient without arranging for sub-
stitute care, he or she may be charged with abandonment. Depending 
on the circumstances, the physician may also be charged with breach 
of contract and/or negligence. 


To properly terminate the physician- patient relationship, the physi-
cian must give the patient formal written notice that he or she is with-
drawing from the case. The physician should also note any need for 
the patient to receive continued medical care. In addition, the patient 
must be given time to find another physician. The notice of discharge of 
withdrawal should be sent by certified mail, return receipt requested, 
and a copy should be filed with the patient's records. Figure 4-4 
illustrates a notice of termination. 


Managed care plans may restrict a physician from terminating 
patient care without the approval of the managed care plan. 


Laws Governing Payment of Fees at Fulfillment of Con-
tracts Certain federal and state laws govern the payment of fees 
when contracts have been fulfilled. For example, a type of contract 
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FIGURE 4-4 Physician's Letter of Dismissa l for Nonpayment 


\! Health & 
V wellness Center o--0 


Date 


William Smith 
1212 Economy Drive 
Dallas, Texas 
75001 


Dear William Smith, 


Certified Mail # 


This letter is to inform you that I will no longer be your physician and wi ll stop providing medical care 
to you effective 30 days from the date you receive this letter. 


I wil l continue to provide routine and emergency med ical care to you fo r 30 days while you seek 
another physician. 


I suggest you consult the local physician referral service, yo ur county medical society, or the yell ow 
pages of your telephone book as soon as possible so that you may find another physician who will 
assume responsib ility for your care. 


I will be pleased to assist the physician of your choice by sending him or her a copy of your medical 
records. 


Sincerely, 


~ 
(Physician Signature) 


Department of 


often used in the medical office that falls under the Statute of Frauds, 
which is state law governing written contracts, is the third-party payer 
contract. Insurance policies are also third-party payer contracts, but 
as used here, the term means agreements by a third party to pay for 
services rendered to another. Such contracts must be in writing to be 
enforced and should be signed before health care services are ren-
dered. For example, suppose Susan becomes ill while visiting her aunt 
in a distant city, and the aunt makes an appointment for Susan to see 
her physician. The aunt tells the medical office assistant, "I will pay 
Susan's bill." The medical office assistant may ask Susan's aunt to sign 
a third-party payer contract. 


Not all financial arrangements that require written contracts fall 
under the Statute of Frauds. Others are governed by Regulation Z 
or Regulation M of the Consumer Protection Act of 1968, also known 
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as the Truth-in-Lending Act. Regulation Z applies to each individual 
or business that offers or extends consumer credit if four conditions 
are met: 


1. The credit is offered to consumers. 


2. Credit is offered on a regular basis. 


3. The credit is subject to a finance charge (interest) or must be paid 
in more than four installments according to a written agreement. 


4. The credit is primarily for personat family, or household purposes. 
Regulation M applies only if credit is extended to businesses, or 
for commercial or agricultural purposes. 


For example, Regulation Z of the Consumer Protection Act applies 
in a health care setting such as the following: A patient and a physi-
cian make a bilateral payment agreement (one in which both par-
ties are mutually affected) that medical fees will be paid in four 
or more installments or will include finance charges. (It is legal 
and ethical for physicians to levy finance charges, as long as this 
is made clear to the patient before the charges are incurred.) This 
agreement must be in writing and must contain the following 
information: 


• Fees for services. 


• Amount of any down payment. 


• The date each payment is due. 


• The date of the final payment. 


• The amount of each payment. 


• Any interest charges to be made. 


The patient signs the agreement and is given a copy. A second copy is 
filed with the patient's records. 


For agreements falling under Regulation Z of the Truth-in-Lending 
Act, the medical office must supply the patient with a written disclo-
sure statement (see Figure 4-5). The primary purpose of this legislation 
is to protect consumers from fraudulent or deceptive hidden finance 
charges levied by creditors, but creditors can also use it to collect out-
standing debts. 


The federal Fair Debt Collection Practices Act (FDCPA) of 1978 
requires debt collectors and creditors to treat debtors fairly. It ensures 
fair treatment by prohibiting certain methods of debt collection. 
Debt collections practices prohibited by the act include harassment, 
misrepresentation, threats, disseminating false information about 
the debtor, and engaging in unfair or illegal practices in attempt-
ing to collect a debt. Personal, family, and household debts are cov-
ered under the act. This includes money owed for the purchase of an 
automobile, medical care, and charge accounts. 


IMPLIED CONTRACTS 


Implied contracts are those in which the conduct of the parties, 
rather than expressed words, creates the contract. Most contracts 
in the medical office are implied. For example, suppose a patient 
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FIGURE 4-5 Truth-in-Lending Payment Agreement 


Bruce Whiting, MD 
310 Madison Avenue, 
Anderson, Indiana 46027 


I agree to pay$ _ ___ _ ___ per week/month on my account balance of $. ___ _ _ 


Payments are due by the _ _ _ __ of each _ _____ and will begin, _ _ ___ _ 
(week/month) (date) 


Interest will/wil l not be changed on the outstand ing balance (see Truth-in-Lending form below for rate of interest). 


I agree that if payments are not made in the full amount stated above or if payments are not received on time, 
the entire account balance wi ll be considered delinquent and will be due and payable immed iately. 


I agree to be responsible for any reasonable co llection costs or attorney fees incurred in collecting a delinquent 
account. 


Date Signature 


This disclosure is in compliance with the Truth-in-Lending Act. 


Patient's Name Address 


Responsible Party (if other than patient) Ci ty, State, Zip Code 


1. Cash price (Medical and/or Surgical Fee) 
Less cash down payment (Advance) 


2 Unpaid balance of cash price 


3. Amount financed 


4. Finance charge 


5. Total of payments (3 + 4) 


6. Deferred payment price (1 + 4) 


7. Annual percentage rate 


The "Total of payments" shown above is payable to Bruce Whiti ng, MD, at the address shown above in _ _ 
monthly installments of $ ___ the first installment being payable and all subsequent 
installments are due on the same day of each consecutive month until paid in full. !date) 


Date Signature 


comes to a clinic complaining of a sore throat and asks to see a 
physician. The physician does not literally say to the patient, 
"I offer to treat your condition," but by making his or her services 
available, he or she has made an offer to treat. A patient does not 
state to the physician, "I accept your offer to provide medical care ." 
Acceptance is implied by the patient's actions in allowing the physi-
cian to examine him or her and prescribe treatment. The physician's 
consideration is providing services . The p atient's consideration is 
payment of the physician' s fee. The contract is valid if both par-
ties understand the offer, both are competent, and the services 
provided are legal. \ 
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A physician who provides emergency treatment to a patient in a sit-
uation not covered by a special arrangement, such as in an emergency 
room, is limited to providing treatment at the site of the emergency. 
In such a situation, an implied limited contract between the physician 
and the patient is created, based on the patient's implied request for 
and consent to emergency treatment. The patient's promise to pay for 
the physician's services is also implied. In this case, the physician's 
obligation for care does not extend to treatment after the emergency 
situation has been resolved. 


PHYSICIAN-PATIENT CONTRACTS 
AND MANAGED CARE 


Managed care plans have added a third element to the physician-
patient contract. Physicians still have contracts with their patients, but 
they may also have contracted with managed care programs to deliver 
medical services. If a physician terminates his or her contractual rela-
tionship with a managed care plan, this does not mean he or she can-
not continue to see patients insured with the plan. It simply means the 
managed care plan will no longer pay for the subscriber's visits to this 
physician. 


All insurance providers, including managed care plans, have access 
to patients' medical records for purposes of utilization review, inpa-
tient stay review, case management review, and quality management. 
Insurance providers also check enrollees' medical records to monitor 
care and to identify ways of preventing illness and disease. 


Check Your Progress 


22. List the four elements present in a legally valid contract, and give an example of each. 


23. Tell whether each of the following examples involves an expressed or an implied contract: 


___ A man agrees to buy his friend's car and seals the deal with a handshake. 


___ A medical center outpatient agrees to undergo a colonoscopy. 


___ A patient in a physician's office agrees to a physical examination. 


____ A physician treats a patient for a broken leg in a hospital emergency room. 


24. List three federal laws governing collections in the medical office. 


25. Briefly explain how managed care has impacted physician-patient contracts. 


LO 4.5 
Discuss the contractual rights and 
responsibilities of both physicians 
and patients. 


Physicians' and Patients' Rights 
and Responsibilities 
PHYSICIANS 


A physician has the right, after agreeing to accept an individual as 
his or her patient, to make reasonable limitations on the relation-
ship. The physician is under no legal obligation to treat patients 
who may wish to exceed those limitations. Under the provisions of 
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the physician-patient contract, both parties have certain rights and 
responsibilities. A physician has the right to: 


• Set up practice within the boundaries of his or her license to prac-
tice medicine. A specialist, for instance, does not have to practice 
outside the area of specialty and, in fact, would be severely criti-
cized for doing so, except in an emergency in which no other phy-
sician were available. 


• Set up an office wherever he or she chooses and establish office 
hours. 


• Specialize 


• Decide which services he or she will provide and how those ser-
vices will be provided. 


While practicing within the context of an implied contract with the 
patient, the physician is not bound to: 


• Treat every patient who seeks medical care. The physician is free 
to use his or her own discretion-with one exception. If a physi-
cian is hired specifically to treat patients in one area or locale, such 
as a hospital emergency room, he or she must treat every patient 
who comes to that locale. 


• Restore the patient to his or her original state of health. The fact 
that a patient grows progressively worse while under a physi-
cian's care and shows improvement when care is withdrawn does 
not necessarily constitute liability. 


• Possess the highest skills possible within the profession or the 
maximum education attainable. 


• Effect a recovery with every patient. The physician who fails to 
heal a patient cannot be condemned for lack of skill. 


• Be familiar with the various reactions of patients to anesthetics or 
drugs of any kind. However, the physician is bound to note any 
allergic or adverse reactions to medications reported by the patient 
before treatment is administered. 


• Be as skilled as a specialist if he or she is a general practitioner. 


• Make a correct diagnosis in every case. 


• Be free from mistakes of judgment in difficult cases. 


• Display infallibility of judgment. 


• Continue services after being discharged by the patient or by some 
responsible person, even if harm should come to the patient. 


• Guarantee the successful result of any treatment or operation. In fact, 
guarantees of" cures" may constitute fraud on the part of the physician. 


Under an implied contract with the patient, the physician has the obli-
gation to: 


• Use due care, skill, judgment, and diligence in treating patients, 
which other physicians of the same practice usually exercise in 
similar locations and under similar circumstances. 


• Stay informed about the best methods of diagnosis and treatment. 


• Perform to the best of his or her ability, whether or not he or she is 
to receive a fee. 
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• Exercise his or her best professional judgment in all cases, particu-
larly those in which considerable doubt is involved. 


• Consider the established, customary treatment administered by 
members of the medical profession in similar cases. 


• Abstain from performing experiments on a patient without first 
securing the patient's complete understanding and approval. 


• Provide proper instructions for a patient's care to the person 
responsible for such care, so that proper treatment will be admin-
istered to the patient in the doctor's absence. 


• Furnish complete information and instructions to the patient about 
diagnosis, options and methods of treatment, and fees for services. 


• Take every precaution to prevent the spread of contagious disease. 


• Advise patients against needless or unwise operations. 


PATIENTS 
In the United States, patients generally have the right to choose the physi-
cian they will see, although some managed care plans may limit choices. 
The American Hospital Association (AHA) created a Patients' Bill of Rights 
in 1973, which was used extensively throughout the health care system. 
A variety of attempts were made to make the AHA Bill of Rights a fed-
eral law, but none succeeded. In 2008, the AHA dropped the Bill of Rights 
and created a brochure titled "Patient Care Partnership: Understanding 
Expectations, Rights and Responsibilities" for hospitals, medical offices, 
and other health care facilities to use at their discretion. According to the 
AHA, patients should expect the following from health care providers: 


• Considerate and respectful care. 


• Complete current information concerning their diagnosis, treat-
ment, and prognosis. 


• Information necessary to give informed consent prior to the start 
of any procedure and/or treatment. 


• To refuse treatment to the extent permitted by law. 


• Every consideration for their privacy. 


• Confidentiality 


• Reasonable responses to requests for services. 


• All information about their health care. 


• To know whether treatment is experimental and be free to refuse 
to participate in research projects. 


• Reasonable continuity of care. 


• To examine the bill and have it explained. 


• To know which hospital rules and regulations apply to patient conduct. 


Patients also have the right to terminate a physician's services if they 
wish. Terminating a physician's services extends to the right of hospi-
talized patients to leave before their physicians have discharged them, 
or to leave against medical advice (AMA). 


According to the Agency for Healthcare Research and Quality 
(AHRQ), the federal agency charged with improving the quality, 
safety, efficiency, and effectiveness of health care for all Americans, 
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in any one year, approximately 0.8%-2.2% of patients in hospitals are 
discharged against medical advice. 


According to the AHRQ, three types of patients are most likely to 
leave the hospital against doctors' orders: 


1. Those who are worried about paying the medical bills. 


2. Those with alcohol or substance abuse problems. 


3. Those who have nonspecific chest pain complaints or diabetes 
with complications. 


The best medical results depend on hospitalized patients staying until 
discharged by physicians, of course, but everyone who has been hos-
pitalized knows the stay can be inconvenient and stressful. How much 
school work will you have to make up? Will your employer dock 
wages for the time missed? Who will check your house or apartment, 
take care of your children, water the plants, or feed the pets? And if 
you don't have health insurance, who will pay the medical bills? 


To protect against liability for any medical consequences resulting 
from early discharge, the patient's insistence on leaving should be 
charted, and a form such as the one illustrated in Figure 4-6 should be 
signed and filed with the patient's medical record. 


The patient also has certain implied duties to: 


• Follow any instructions given by the physician and cooperate as 
much as possible. 


• Give all relevant information to the physician to reach a correct diag-
nosis. If an incorrect diagnosis is made because the patient fails to 
give the physician the proper information, the physician is not liable. 


• Follow the physician's orders for treatment, provided the treat-
ment is similar to that administered by members of the system 
or school of medicine to which the physician belongs. If a patient 
willfully or negligently fails to follow the physician's instructions, 
that patient has little legal recourse. 


• Pay the fees charged for services rendered. 


Check Your Progress 


Cross out the incorrect responses to complete the following statements that pertain to express or implied 


contracts between physicians and patients, and payment of contract fees. 


26. A physician is/is not obligated to effect a recovery with every patient. 


27. A physician is/is not obligated to use due care, skill, and diligence in treating each patient. 


28. A physician is/is not obligated to note allergic or adverse reactions to medications reported by a 


specific patient. 


29. A patient is/is not obligated to give all relevant information to the physician to help him or her reach a 


correct diagnosis. 


30. A patient is/is not obligated to take part in all research relevant to his or her medical condition. 


3 I. A patient can/ cannot leave the hospital against medical advice. 


32. A patient is/is not responsible for paying medical bills if the outcome of treatment is unsatisfactory. 


33. A Patients' Bill of Rights was/was not enacted to give patients more rights under the law. 
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LO 4.6 
Relate how the law of agency and 
the doctrine of respondeat superior 
apply to health care contracts. 


law of agency 
The law that governs the re lationship 
between a principal and his or her 
agent. 


FIGURE 4-6 Form for Patient Discharged against Medical Advice 


C! Health & 
V wellness Center o-0 


William Smith 
1212 Economy Drive 
Dallas, Texas 
75001 


Date 


Signature of Party Leaving Against Medical Advice 


Time 


WITN ESS IF PARTY DEMANDING DISCHARGE IS OTHER THAN PATIENT 


A.M. I P.M. 


Signature of Witness Signature of Party 


Relationship __ 


INSTRUCTIONS: This demand for discharge shou ld be signed by the patient or authorized party if 
he/she insists on leaving the Well ness Medical Center against medical advice. If the patient or 
authorized party not only demands to leave but also refuses to sign this form the fo llowing should be 
completed: 


(Name of Party Demanding Discharge) 
has not only demanded di scharge but also has refused to sign th is form documenting his/her demand. 


Date ·- Time 


-~ 
Signature of Person Receiving Demand 


Law of Agency and Doctrine 
of Respondeat Superior 


A.M. I P.M. 


By law, employers are liable for the actions of their employees when 
employees perform said actions as part of their work under the 
supervision of the employer. This is called the law of agency. In per-
forming workplace duties, the employee acts as the agent of the 
employer. 


Agency may be expressed or implied. In the medical office, it is 
most often implied. Medical office employees act as the physician's 
agent when they schedule appointments, speak with patients and 
other individuals, order supplies for the office, or otherwise perform 
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duties ordered by and supervised by the employing physician in the 
conduct of his or her business. 


Under the doctrine of respondeat superior, or "Let the master 
answer," physicians are liable for the acts of their employees per-
formed "within the course and scope" of employment if two elements 
are present. First, the servant (employee) must be engaged in further-
ance of the master's business; and, second, he or she must be acting 
within the scope of the master's business. If a tortious act (implying or 
involving a tort) is committed not in furtherance of the employer's 
business, but rather for purely personal reasons disconnected from the 
authorized business of the master, the master is not liable under the 
doctrine of respondeat superior. 


respondeat superior 
Literally, "Let the master answer." 
A doctrine under which an employer is 
legally liable for the acts of his or her 
employees, if such acts were performed 
within the scope of the employees' 
duties. 


COURT CASE Case Tried under Respondeat Superior 
A patient underwent surgery at a hospital during which a 


sheath was inserted in an artery of his groin. An employee 


of the hospital was authorized to enter the patient's hospi-


tal room alone, check the groin area for complications, and 


clean the area. Following the surgery, the patient awoke 


to discover the employee fondling his genitals. The patient 


and his wife sued the hospital under the doctrine of respon-
deat superior for assault, battery, and loss of consortium. 


The trial court granted summary judgment to the 


hospital on the grounds that an employer was not liable 


for the sexual misconduct of an employee. The plaintiff 


appealed, and the appellate court reversed because it 


found a question of fact existed about whether the devia-


tion from job responsibilities was great enough to affect 
the hospital's liability. The hospital appealed, and the state 


supreme court found the hospital could not be held liable 


because the employee's conduct was for purely personal 


reasons and did nothing to further the hospital's business. 


Piedmont Hospital, Inc. v. Palladino, et of., 276 Ga. 612, 580 S.E.2d 215; 
2003 Ga. April 29, 2003. 
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Chapter Summary 


learning Outcome Summary 


LO 4.1 Discuss the basis of and primary 
sources of law. 


LO 4.2 Discuss the classifications of law. 


LO 4.3 Define the concept of torts and 
discuss how the tort of negligence affects 
health care. 


LO 4.4 List and discuss the four essential 
elements of a contract and differentiate 
between expressed contracts and implied 
contracts. 


What is the basis of law in the United States? 


• Federal statutes 


• State statutes 


Municipal ordinances 


• Constitutional law: Law that derives from federal and state constitutions. 


• Case law: Law established through common law and legal precedent. 


• Common law: The body of unwritten law developed in England, primarily from 
judicial decisions based on custom and tradition. 


How are laws classified? 


• Substantive: The statutory or written law that defines and regulates legal rights 
and obligations. 


• Criminal law involves crimes against the state. 


• A felony is a criminal offense punishable by death or by imprisonment in 
a state or federal prison fo r more than one year. 


• A misdemeanor is a crime punishable by fine or imprisonment in a 
facility other than a prison for less than one year. 


• Civil law does not involve crimes, but instead involves wrongful acts against 
persons. Under ci vil law, a person can sue another person, a business, or 
the government. 


Procedural: Law that defines the rules used to enforce substantive law. 


What are torts, and how do they affect health care practitioners? 


• A tort is a civil wrong committed against a person or property, excluding 
breach of contract. 


Intentional torts involve intentional misconduct. 


Unintentiona l torts are acts that are not intended to cause harm but are 
committed unreasonably or with a disregard for the consequences. In legal 
terms, this constitutes negligence, a charge most often alleged against 
health care practitioners. 


What is a contract, and what are its essential elements? 


• A contract is a voluntary agreement between two parties in which specific 
promises are made for a consideration. It includes: 


• The agreement: One party makes an offer, and another party accepts it. 


• The consideration: Something of value is bargained for as part of the 
agreement. 


• Legal subject matter: Contracts are not valid and enforceable in court 
unless they are for legal services or purposes. 


• Contractual capacity: Parties who enter into the agreement must be capa-
ble of fully understanding all of its terms and conditions. 


How do expressed contracts differ from implied contracts? 


• Expressed contracts are spoken or written in precise terms. 


Implied contracts are not spoken or written in precise terms, but are 
understood. 


10 8 Part One I The Foundations of Law and Ethics 








Learning Outcome Summary 


LO 4.5 Discuss the contractual rights and 
responsibilities of both physicians and 
patients. 


What are the contractual rights and responsibil ities of both physicians and 
patients? 


A physician has the right to: 


• Set up practice within the boundaries of his or her license to practice medi-
cine. A specialist, for instance, does not have to practice outside the area of 
specialty and, in fact, would be severely criticized for doing so, except in an 
emergency in which no other physician were available. 


• Set up an office wherever he or she chooses and establish office hours. 


• Specialize 


Decide which services he or she will provide and how those services will be 
provided. 


The physician has the obligation to: 


Use due care, skill, judgment, and diligence in treating patients. 


Stay informed about the best methods of diagnosis and treatment. 


Perform to the best of his or her ability. 


Exercise his or her best professional judgment in all cases. 


• Consider the established, customary treatment administered by members of 
the medical profession in similar cases. 


• Abstain from performing experiments on a patient without first securing the 
patient's complete understanding and approval. 


Provide proper instructions for a patient's care to the person responsible for 
such care. 


Furnish complete information and instructions to the patient about diagnosis, 
options and methods of treatment, and fees for services. 


• Take every precaution to prevent the spread of contagious disease. 


• Advise patients against needless or unwise operations. 


Patients have the right to: 


• Receive considerate and respectful care. 


Receive complete current information concerning his or her diagnosis, treat-
ment, and prognosis. 


Receive information necessary to give informed consent prior to the start of 
any procedure and/or treatment. 


• Refuse treatment to the extent permitted by law. 


Receive every consideration of his or her privacy. 


Be assured of confidentiality. 


• Obtain reasonable responses to requests for services. 


• Obtain information about his or her health care. 


• Know whether treatment is experimental and be free to refuse to participate in 
research projects. 


Expect reasonable continuity of care. 


Examine his or her bill and have it explained. 


Know which hospital rules and regulations apply to patient conduct. 


• Terminate the physician-patient contract, which includes leaving a hospital/ 
treatment against medical advice. 


Patients are obligated to: 


• Follow any instructions given by the physician and cooperate as much as possible. 


• Give all relevant information to the physician to reach a correct diagnosis. If an 
incorrect diagnosis is made because the patient fails to give the physician the 
proper information, the physician is not liable. 


Follow the physician's orders for treatment, provided the treatment is similar 
to that administered by members of the system or school of medicine to which 
the physician belongs. If a patient willfully or negligently fails to follow the 
physician's instructions, that patient has little legal recourse. 


• Pay the fees charged for services rendered. 
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Learning Outcome 


LO 4.6 Relate how the law of agency 
and the doctrine of respondeat superior 
apply to health care contracts. 


Summary 


What is the law of agency, and how does the doctrine of respondeat superior 
apply to health care contracts? 


• The law of agency governs the re lationsh ip between a princi pal and his o r 
her ag ent . An agent is one who acts for or represents another. In performing 
workp lace duties, for example, the emp loyee acts as t he agent, or authorized 
representative, of t he employer. 


• Respondeat superior is Latin fo r " Let the master answer. " Under th is doct rine 
an emp loyer is legally liable for the act s of his or her employees, if such acts 
were perfo rmed within the scope of the employees' duties. 


Ethics Issues Law, the Courts, and Contracts 


Ethics ISSUE 1: 
Advertising by health care providers used to be considered inappropriate and unprofessional. However, now 
advertising by health care providers is commonplace and accepted by the various professional organizations, 
as long as there are no false or misleading statements. 


Discussion Questions 


1. A dentist advertises that he specializes in creating "dazzling smiles." In your opinion, is this an ethical 
advertisement? Explain your answer. 


2. A chiropractor advertises "miracle" treatments to alleviate back pain. In your opinion, is this an ethical 
advertisement? Explain your answer. 


3. Check your local newspaper for advertising by health care providers. Listen carefully to television ads 
by health care providers. Bring to class at least two ads from the newspaper and notes from the ads you 
listened to on television. Be sure to sort out ads that are for providers and those that are for prescription 
or nonprescription drugs. Are those ads misleading? Do they make promises that cannot be kept? 
Explain your answer. 


4. Study the print ads and notes from television ads you collected for the previous exercise. Choose two as 
examples. What advantages and disadvantages for consumers can you see to the ads? 


5. What advantages and disadvantages for health care practitioners can you see to the ads? 


Ethics ISSUE 2: 
The patient-physician relationship is contractual in nature. That means that either the physician or the patient 
may terminate the relationship. The physician must abide by certain rules when terminating an established 
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relationship, but the patient is free to terminate the relationship at any time. Physicians may decline to under-
take the care of a patient whose medical condition is not within the physician's current competence. Physi-
cians may not decline to accept patients because of race, color, religion, national origin, or sexual orientation, 
or on any other basis that would constitute individual discrimination. 


Discussion Question 


1. A dental hygienist refuses to work on a patient because he has revealed that he is HIV positive. Is her 
decision ethical? Explain your answer. 


Ethics ISSUE 3: 
While in private practice, physicians may determine that they will not accept certain new patients because of 
their inability to pay or because they have an insurance plan with a poor reimbursement policy. 


Discussion Question 


1. Should all physicians be required to accept a certain number of patients who cannot pay their bills? 
In other words, should physicians be required to do a certain amount of charity care? Explain your 
answer. 


Ethics ISSUE 4: 
The first objective and the primary goal of every code of ethics and ethics guideline for health care practi-
tioners is the welfare of the patient. 


Discussion Question 


1. A nursing assistant working under the supervision of a registered nurse in a hospital has witnessed several 
occasions when the RN behaves abusively to elderly patients. What should the nursing assistant do? 


Chapter 4 Review 


Enhance your learning by completing these exercises and more at 
http:/ /connect.mheducation.com! 


Applying Knowledge 


Answer the following questions in the spaces provided. 


LO 4.1 


1. List and define three functions a state government can assume. 
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2. Which governmental functions are reserved strictly for the federal government? 


3. Define common law. 


4. Define administrative law. 


5. Decisions made by judges in the various courts and used as a guide for future decisions are called what? 


Circle the correct answer for each of the following questions. 


LO 4.2 


6. Substantive law 


a. Defines the legal relationships between people or between people and the state 


b. Is never written down 


c. Is a type of common law 


d. Is created solely by executive order 


7. Procedurallaw 


a. Is the same as substantive law 


b. Defines the rules used to enforce substantive law 


c. Applies only to criminal law 


d. Does not involve penalties for violations 


8. Criminallaw 


a. Includes financial payment for violations, but never jail time 


b. Never involves health care practitioners 


c. Involves crimes against the state 


d. Allows violators to be tried in civil court 
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9. Civillaw 


a. Includes felonies and misdemeanors 


b. Is the area of law most likely to affect health care practitioners 


c. Does not involve court cases 


d. Involves crimes against the state 


10. A civil offense 


a. Is never unethical 


b. Never involves lawsuits 


c. May involve a family matter 


d. Never applies to health care practitioners 


11. Jurisdiction refers to 


a. The city where a felony occurs 


b. The fines levied for civil offenses 


c. Crimes against people 


d. The court that has the authority to hear and decide a case 


LO 4.3 


12. Define tort. 


a. A tort is a specific type of felony. 


b. A tort is a civil wrong committed against a person or property. 


c. Tort is another term for breach of contract. 


d. A tort is none of the above. 


13. What is a tortfeasor? 


a. It is the attorney who represents a client in civil court. 


b. It is a person who commits a felony. 


c. It is the person who commits a tort. 


d. It refers to a court's specific jurisdiction. 


14. Negligence is 


a. An intentional tort 


b. The same as assault 


c. A criminal matter 


d. An unintentional tort 


15. Intentional torts 


a. Include negligence 


b. Always involve jail time when successfully prosecuted 


c. Include assault, battery, and defamation 


d. Are always felonies 
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16. If a physician examines a patient without consent, he or she could be charged with which of the 
following offenses? 


a. Breach of contract 


b. Kidnapping 


c. Battery 


d. Defamation of character 


LO 4.4 


17. A contract 


a. Is breached only if all parties agree 


b. Is valid only if parties on both sides are competent 


c. Can never be broken 


d. Is valid if an illegal act is involved 


18. For what are health care practitioners legally liable? 


a. For all unsatisfactory medical outcomes 


b. For actions of their employees, performed in the course 
of employment 


c. For actions of their employees away from work 


d. For actions of their coworkers, performed on the job 


19. What is the consideration of a contract? 


a. The fee, if any, that will be charged 


b. Something of value bargained for 


c. The terms of the agreement 


d. None of these 


20. A contract may be voidable if 


a. One party leaves town 


b. One party decides to cancel the contract 


c. One party is a minor 


d. One party engages in an illegal act 


21. Under what circumstances may breach of contract be charged? 


a. If either party fails to fulfill the terms of a valid contract 


b . If one party becomes angry with the other 


c. If the contract was invalid from the beginning 


d. None of these 


22. The Statute of Frauds 


a. Is federal legislation governing health practitioners accused of fraud 


b. Covers both expressed and implied contracts 


c. Is state legislation governing written contracts 


d. Must be revised every 10 years 
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23. Third-party payer contracts 


a. May be implied 


b. Are legally invalid 


c. Promise, in writing, that a third party will pay a patient's medical bill 


d. Are never used in the medical office 


24. Regulation Z of the Consumer Protection Act of 1968 requires that certain financial arrangements be in 
writing and include 


a. Proof of ability to pay a debt 


b. A finance charge 


c. A minimum of 10 installment payments 


d. Proof that the arrangement is for business purposes 


25. Which of the following is an example of an implied limited contract? 


a. A physician in a medical clinic examines a new patient. 


b. A physical therapist meets regularly with a patient and administers range of motion exercises. 


c. A dental hygienist cleans a patient's teeth. 


d. A physician at the scene provides emergency care to a car accident victim. 


LO 4.5 


26. List 10 items to which a physician is not bound contractually in the context of an implied physician-
patient contract. 


27. List 10 items to which a physician is obligated in an implied physician-patient contract. 


28. List five responsibilities borne by the patient in an implied contract. 


29. Name four situations in which premature termination of the physician-patient contract may 
occur. 
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30. Why must a physician give the patient ample notice when withdrawing from a case? 


LO 4.6 


31. Briefly explain how the law of agency applies to health care practitioners. 


32. How does the doctrine of respondeat superior relate to the law of agency? 


Case Studies 


Use your critical thinking skills to answer the questions that follow each case study. 


LO 4.3 and LO 4.5 


An internist had a 54-year-old obese patient who smoked and had a stressful job. After he died of a heart 
attack, an autopsy revealed that the overweight man had coronary artery disease. The patient's family sued 
the physician for negligence and won a $3.5 million judgment against the internist. During jury deliberations, 
some jurors who heard testimony in the case argued that the physician did everything possible to try to help 
the patient, but others maintained that he could have done more. 


33. In your opinion, was the internist negligent for not referring this patient to a cardiologist, as the patient's 
wife claimed in court? Why or why not? 


34. In your opinion, does this case show that people need to take more personal responsibility for their 
health? Explain your answer. 


LO 4.4 


Dan, a medical office assistant in a busy clinic, is a sympathetic and understanding employee. Therefore, 
when an elderly patient complained to him that she "felt terrible most of the time," Dan consoled her. "Don't 
worry, Mrs. Smith," he told the woman. "Dr. Jones will make you feel better in no time." 


35. Has Dan, acting as Dr. Jones's agent, created an implied contract with Mrs. Smith? Explain your 
answer. 
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fb. ifso, can .Mrs. S'"mr'tn sue Or. {ones line tar1s to tuftif{ tfie .-terms-"'-"' ortfie contract? expfatn your 
answer. 


37. How might you respond to a patient under similar circumstances? 


LO 4.5 


38. Does a patient have the legal right to leave the hospital, even though his or her physician believes 
treatment is incomplete? What procedure should be followed if a patient leaves a hospital against 
medical advice? 


39. Does a patient have the right to know if medical treatment is experimental and to refuse to participate in 
such treatment? Explain your answer. 


Complete the activities and answer the questions that follow. 


40. Find a Web site that defines the term affidavit. Briefly explain the term, and describe a situation in which 
a health care professional may have to give an affidavit. 


41. Visit the Web site for the U.S. House of Representatives. List any health care legislation currently 
pending before the House that you believe is relevant to the health care profession you will practice. 


42. List two additional Web sites where information about health care legislation can be found. 
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