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work-related test

A test that determines whether an
agent committed an intentional tort
within a work-related time or space;
if so, the principal is liable for any
injury caused by the agent’s inten-
tional tort.
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is liable for any injury caused by the tort. However, if an agent’s motivation =
committing the intentional tort is personal, the principal is not liable, even T
the tort takes place during business hours or on business premises.

Example Under the motivation test, an employer—the principal—is not liab
if his employee, who is motivated by jealousy, injures someone on the job wi
dated her boyfriend. Here, the motivation of the employee was personal amnt
not work related.

Work-related test. Some jurisdictions have rejected the motivation test =
being too narrow. These jurisdictions apply the work-related test insteac
Under this test, if an agent commits an intentional tort within a work-relates
time or space—for example, during working hours or on the principz'
premises—the principal is liable for any injuries caused by the agent’s intes

“tional torts. Under this test, the agent’s motivation is immaterial.

Example Under the work-related test, an employer—the principal—is liable &
his employee, who was motivated by jealousy, injures someone on the wor
premises and during work hours who dated her boyfriend. Here, the motivati®s
of the employee is not relevant. What is relevant is that the intentional tort w=
committed on work premises and during the employee’s work hours.

In the following case, the court was called upon to determine whether =

employer was liable for an employee’s intentional tort.

ASE 18.1 Intentional Tort

Burlarley v. Walmart Stores, Inc.

904 N.Y.S.2d 826, Web 2010 N.Y.App. Div. Lexis 6278 (2010)
Appellate Division of the Supreme Court of New York

“In our view, Supreme Court properly concluded
that throwing a full bag of heavy items at an unsus-
pecting customer’s face as a ‘joke’ is not commonly
done by a cashier and, indeed, substantially departs
from a cashier’s normal methods of performance.”

—Mercure, Judge

Facts

After an hour of shopping at a Walmart store, Michael
Burlarley and his wife proceeded to the checkout at
the store. The cashier, joking with the couple in an
effort to make her work shift “go a little faster,” pre-
tended to ring up items for vastly more than their
price and threw various items at Michael. Michael,
not amused, told her to stop, and the cashier initially
complied. When Michael turned away, however, the
cashier threw a bag containing a pair of shoes and
shampoo at him. Michael was struck in the face.
Michael sued Walmart Stores, Inc., to recover dam-
ages. Walmart filed a motion for summary judgment,
alleging that the cashier’s actions were personally
motivated and that Walmart was not liable under the
motivation test. The trial court granted summary
judgment to Walmart. Michael appealed.

Issue
Is Walmart vicariously liable for the personally moti-
vated acts of its cashier?

Language of the Court

In our view, the court properly concluded
that throwing a full bag of heavy items at an
unsuspecting customer’s face as a “joke” is
not commonly done by a cashier and, indeed,
substantially departs from a cashier’s nor-
mal methods of performance. Moreover, the
cashier’s actions arose not from any work-
related motivation, but rather her desire to pass
the time and relieve mounting frustration with
her job. Accordingly, inasmuch as the cashier
acted for purely personal reasons and not in the
furtherance of any duty owed to Walmart, the
court appropriately determined that the doc-
trine of respondeat superior was inapplicable.

Decision

Applying the motivation test, the appellate court held
that Walmart was not vicariously liable for the inten-
tional tort of its cashier, which was solely motivated by
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; personal reasons and not in the furtherance of Walmarts ~ Ethics
business. The appellate court affirmed the trial court’s Was it ethical for Walmart to deny liability for its

grant of summary judgment in favor of Walmart. employee’s actions in this case?

2 Contemporary Business
Case Questions Do employers prefer the use of the motivation test
Critical Legal Thinking or the work-related test when assessing liability for

If the court applied the work-related test, would the  the intentional torts of their employees?

outcome of the case be different?

Misrepresentation

Intentional misrepresentations are also known as fraud or deceit. They occur intentional

when an agent makes statements that he or she knows are not true. An innocent misrepresentation
misrepresentation occurs when an agent negligently makes a misrepresentation (fraud or deceit)

A deceit in which an agent makes
an untrue statement that he or she
knows is not true.

to a third party. A principal is liable for the intentional and innocent misrepre-
sentations made by an agent acting within the scope of employment. T he third
party can either (1) rescind the contract with the principal and recover any con-
sideration paid or (2) affirm the contract and recover damages.

Example Assume that a car salesperson is employed to sell the principal’s car, and
the principal tells the agent that the car was repaired after it was involved in a major
accident. If the agent intentionally tells the buyer that the car was never involved in
an accident, the agent has made an intentional misrepresentation. Both the principal
and the agent are liable for this misrepresentation.

CONCEPT SUMMARY
TORT LIABILITY OF PRINCIPALS AND AGENTS TO THIRD PARTIES
Agent’s Conduct Agent Liable Principal Liable

Negligence Yes The principal is liable under the doctrine of respondeat superior if the
agent’s negligent act was committed within his or her scope of employment.

Intentional tort Yes Motivation test: The principal is liable if the agent’s motivation in
committing the intentional tort was to promote the principal’s business.

Yes Work-related test: The principal is liable if the agent committed the
intentional tort within work-related time and space.

Misrepresentation  Yes The principal is liable for the intentional and innocent misrepresenta-
tions made by an agent acting within the scope of his or her authority.

Contract Liability to Third Parties

Agency law imposes contract liability on principals and agents, depending on The crowning fortune of a
the circumstances. A principal who authorizes an agent to enter into a contract man is to be born to some
with a third party is liable on the contract. Thus, the third party can enforce the pursuit which finds him

employment and happi-
ness, whether it be to make
baskets, or broad swords, or
canals, or statues, or Songs.

Ralph Waldo Emerson

contract against the principal and recover damages from the principal if the prin-
cipal fails to perform it.

The agent can also be held liable on the contract in certain circumstances.
Imposition of such liability depends on whether the agency is classified as Sfully
disclosed, partially disclosed, or undisclosed.



Constructive notice
(393)

Constructive trust (382)

Contingency-fee basis
(381)

Contract liability (387)

Degree of control (390)

Direct notice (393)

Dual agency (383)

Dual-purpose mission
(385)

Durable power of
attorney (379)

Duty of loyalty (383)

Duty to account (duty
of accountability)
(382)

Duty to compensate
(381)

Duty to cooperate (381)

Duty to indemnify (381)

Duty to notify (382)

Duty to perform (381)

Duty to reimburse
(381)

Employer—-employee
relationship (378)

Exclusive agency
contract (378)

Express agency (378)

Fiduciary duty (383)

Frolic and detour
(384)

Fully disclosed agency
(388)

Fully disclosed principal
(388)

General power of
attorney (379)

Implied agency (379)

Implied warranty of
authority (389)

Imputed knowledge
(382)

Independent contractor
(390)

Inherently dangerous
activity (390)

Innocent misrepresenta-
tion (387)

Intentional misrepresen-
tation (fraud or deceit)
(387)

Intentional tort (385)

Law Case with Answer
Desert Cab, Inc. v. Marino
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Misuse of confidential
information (383)

Motivation test (385)

Negligence (384)

Notice of termination
(393)

Partially disclosed
agency (388)

Partially disclosed
principal (388)

Power of attorney (379)

Principal (377)

Principal-agent
relationship (377)

Principal-independent
contractor
relationship (390)

Ratification of a contract
(389)

Respondeat superior
(384)

Restatement (Second) of
Agency (377)

Right to control (390)

Scope of employment
(384)

Self-dealing (383)

Special power of attorney
(limited power of
attorney) (379)

Terminated by an act of
the parties (393)

Termination by an
unusual change
in circumstances
(393)

Termination by impos-
sibility of performance
(394)

Terminated by operation
of law (394)

Tort liability (384)

Tortious conduct (384)

Undisclosed agency

(388)

Undisclosed principal
(388)

Usurping an opportunity
(383)

Vicarious liability
(384)

Work-related test (386)
Wrongful termination
(394)

Facts Maria Marino, a cab driver with Yellow-Checkered
Cab Company (Yellow Cab), and James Edwards, a cab
driver with Desert Cab Inc. (Desert Cab), parked their
cabs at the taxicab stand at the Sundance Hotel and Ca-
sino in Las Vegas to await fares. Marino’s cab occupied
the first position in the line, and Edwards’s cab occupied
the third. As Marino stood alongside her cab, convers-
ing with the driver of another taxi, Edwards began ver-
bally harassing her from inside his cab. When Marino
approached Edwards to inquire as to the reason for the
harassment, a verbal argument ensued. Edwards jumped
from his cab, grabbed Marino by her neck and shoulders,
began choking her, and threw her in front of his taxicab.
A bystander pulled Edwards off Marino and escorted her
back to her cab. Marino sustained injuries that rendered
her unable to work for a time. Edwards was convicted
of misdemeanor assault and battery. Marino brought a
personal injury action against Desert Cab. Is Desert Cab
liable for the intentional tort of its employee Edwards?

Answer Yes, Desert Cab is liable for the intentional
tort of its employee Edwards. Edwards’s misdemeanor

assault and battery conviction conclusively prove
Edwards’s civil liability to Marino. Edwards’s wrong-
ful act of attacking Marino is a prerequisite to impos-
ing liability upon his employer Desert Cab. In order to
find Desert Cab liable, Marino still had to establish that
Desert Cab was responsible for Edwards’s conduct.
Under the work-related test, if an agent commits an
intentional tort within a work-related time or space—
during working hours or on the principal’s premises—
the principal is liable for any injuries caused by the
agent’s intentional torts. Here, when the attack oc-
curred, Edwards, who was working as a taxicab driver,
was waiting in line with Marino to pick up passengers.
Edwards’s attack on Marino was work related and arose
out of the course and scope of Edwards’s employment.
Whether Edwards had any personal motive for the at-
tack is immaterial. Under the work-related test, the
principal Desert Cab is liable for the intentional tort
committed by its agent Edwards. Marino can recover
damages for her injuries from Desert Cab. Desert Cab
Inc. ©. Marino, 823 P.2d 898, Web 1992 Nev. Lexis 6
(Supreme Court of Nevada)
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woman, what do you know?” and “We need a man as
the rental manager”; at least once, he told her she was
“a dumb ass woman.” Again in front of others, he sug-
gested that the two of them “go to the Holiday Inn to
negotiate Harris’s raise.” He made sexual innuendos
about Harris’s and other women’s clothing.

Six weeks before Harris quit her job, Harris
complained to Hardy about his conduct. Hardy said
he was surprised that Harris was offended, claimed he
was only joking, and apologized. He also promised he
would stop, and based on this assurance, Harris stayed
on the job. But two weeks later, Hardy began anew.
While Harris was arranging a deal with one of Forklift's
customers, he asked her, again in front of other
employees, “What did vou do, promise the guy some
sex Saturday night?” One month later, Harris collected
her paycheck and quit.

Harris then sued Forklift, claiming that Hardy’s con-
duct was sexual harassment that created a hostile work
environment for her because of her gender. Who wins?
Harris ©. Forklift Systems Incorporated, 510 U.S. 17,
114 S.Ct. 367, 126 L.Ed.2d 295, Web 1993 U.S. Lexis
T133 (Supreme Court of the United States)

19.5 Bona Fide Occupational Qualification
(BFOQ) Johnson Controls, Inc. (Johnson Controls),
manufactures batteries. Lead is the primary ingredient
in the manufacturing process. Exposure to lead entails
health risks, including risk of harm to a fetus carried
by a female employee. To protect unborn children from
such risk, Johnson Controls adopted an employment
rule that prevented pregnant women and women of
childbearing age from working at jobs involving lead
exposure. Only women who were sterilized or could
prove they could not have children were not affected
by the rule. Consequently, most female employees were
relegated to lower-paying clerical jobs at the company.
Several female employees filed a class action suit,
challenging Johnson Controls’s fetal-protection policy
as sex discrimination, in violation of Title VII of the
Civil Rights Act. Johnson Controls defended, asserting
that its fetal-protection policy was justified as a bona
fide occupational qualification (BFOQ). Is Johnson
Controls’s fetal-protection policy a BFOQ, or does it
constitute sex discrimination, in violation of Title VII?
International Union, United Automobile, Aerospace

Ethics Cases
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and Agricultural Implement Workers of America,
UAW . Johnson Controls, Inc., 499 U.S. 187, 111 S.Ct.
1196, 113 L.Ed.2d 158, Web 1991 U.S. Lexis 1715
(Supreme Court of the United States)

19.6 Sex Discrimination The Los Angeles
Department of Water and Power maintains a pension
plan for its employees that is funded by both employer
and employee contributions. The plan pays men and
women retirees’ pensions with the same monthly
benefits. However, because statistically women live,
on average, several years longer than men, female
employees are required to make monthly contributions
to the pension fund that are 14.84 percent higher than
the contributions required of male employees. Because
employee contributions are withheld from paychecks,
a female employee takes home less pay than a male
employee earning the same salary. Does this prac-
tice violate Title VII? City of Los Angeles Department
of Water and Power v. Manhart, 435 U.S. 702, 98
S.Ct. 1370, 55 L.Ed.2d 657, Web 1978 U.S. Lexis 23
(Supreme Court of the United States)

19.7 Sex Discrimination The position of director of
the Madison County Veterans Service Agency became
vacant. The Madison County Board of Supervisors
(Board) appointed a committee of five men to hold
interviews. Maureen E. Barbano applied for the
position and was interviewed by the committee. Upon
entering the interview, Barbano heard someone say,
“Oh, another woman.” When the interview began,
Donald Greene, a committee member, said he would
not consider “some woman” for the position. He then
asked Barbano personal questions about her plans on
having a family and whether her husband would object
to her transporting male veterans. No committee
member asked Barbano any substantive questions.
Ultimately, Board acted on the committee’s recom-
mendation and hired a male candidate. Barbano sued
Madison County for sex discrimination, in violation
of Title VII of the Civil Rights Act. Has the Madison
County Board of Supervisors engaged in sex discrimi-
nation, in violation of Title VII? Barbano v. Madison
County, New York, 922 F.2d 139, Web 1990 U.S. App.
Lexis 22494 (United States Court of Appeals for the
Second Circuit)

19.8 Ethics Dianne Rawlinson, 22 years
old, was a college graduate whose major
course of study was correctional psychology. After
graduation, she applied for a position as a correctional

counselor (prison guard) with the Alabama Board of
Corrections. Her application was rejected because
she failed to meet the minimum 120-pound weight
requirement of an Alabama statute that also established
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that the flat roof on which the employvees were working
served as a “temporary floor,” and therefore it was not
required to install a safety net. Has Corbesco violated
the OSHA safety standard? Corbesco, Inc. v. Dole, Sec-
retary of Labor, 926 F.2d 422, 1991 U.S. App. 3369
(United States Court of Appeals for the Fifth Circuit)

20.4 ERISA United Artists was a Maryland corpora-
tion doing business in the state of Texas. United Pen-
sion Fund (Plan) was a defined-contribution employee
pension benefit plan sponsored by United Artists for its
employees. Each employee had his or her own individ-
ual pension account, but Plan’s assets were pooled for
investment purposes. Plan was administered by a board
of trustees. During a period of nine years, seven of the
trustees used Plan to make a series of loans to them-
selves. The trustees did not (1) require the borrowers
to submit written applications for the subject loans,
(2) assess the prospective borrowers’ ability to repay
the loans, (3) specify a period in which the loans
were to be repaid, or (4) call in the loans when they
remained unpaid. The trustees also charged less than
fair market value interest rates for the loans. The sec-
retary of labor sued the trustees, alleging that they had
breached their fiduciary duty, in violation of ERISA.
Who wins? McLaughlin ©. Rowley, 698 F.Supp. 1333,
Web 1988 U.S. Dist. Lexis 12674 (United States Dis-
trict Court for the Northern District of Texas)

20.5 Unemployment Benefits Devon Overstreet, who
worked as a bus driver for the Chicago Transit Author-
ity (CTA) for more than six vears, took sick leave for
six weeks. Because she had been on sick leave for more
than seven days, CTA required her to take a medical
examination. The blood and urine analysis indicated

Ethics Cases

the presence of cocaine. A second test confirmed =5
finding. The CTA suspended Overstreet and pies
her in the employee assistance program for substa

abuse for not less than thirty days, with a chance
reassignment to a nonoperating job if she success=
completed the program. The program is an altess
tive to discharge and is available at the election of =
employee. Overstreet filed for unemployment compes
sation benefits. CTA contested her claim. Who wize
Owverstreet v. Illinois Department of Employm«
Security, 168 1l.App.3d 24, 522 N.E.2d 185, Web 1°
1. App. Lexis 269 (Appellate Court of Illinois)

20.6 Workers' Compensation John B. Wilson wat
employed by the city of Modesto, California, as &
police officer. He was a member of the special eme+
gency reaction team (SERT), a tactical unit of t5s
city’s police department that is trained and equippes
to handle highly dangerous criminal situations. Me=
bership in SERT is voluntary for police officers. No a=-
ditional pay or benefits are involved. To be a membes
of SERT, each officer is required to pass physical tes=
four times a year. One such test requires members ==
run 2 miles in seventeen minutes. Other tests call for
minimum numbers of push-ups, pull-ups, and sit-ups
Officers who do not belong to SERT are not requirec
to undergo these physical tests. One day, Wilson corm-
pleted his patrol shift, changed clothes, and drove =
the Modesto Junior College track. While running there.
he injured his left ankle. Wilson filed a claim for work-
ers’ compensation benefits, which was contested by his
employer. Who wins? Wilson v. Workers’ Compensa-
tion Appeals Board, 196 Cal.App.3d 902, 239 Cal Rptr
719, Web 1987 Cal. App. Lexis 2382 (Court of Appeal of
California)

* / 20.7 Ethics Jeffrey Glockzin was an
employee of Nordyne, Inc. (Nordyne),
which manufactured air-conditioning units. Sometimes
Glockzin worked as an assembly line tester. The job
consisted of using bare metal alligator-type clips to at-
tach one of two wire leads from the testing equipment
to each side of the air-conditioning unit. When the tes-
ter turned on a toggle switch, the air-conditioning unit
was energized. Once a determination was made that the
air-conditioning unit was working properly, the toggle
switch would be turned off and the wire leads removed.
One day, while testing an air-conditioning unit,
Glockzin grabbed both alligator clips at the same time.
He had failed to turn off the toggle switch, however.
Glockzin received a 240-volt electric shock, causing

his death. Glockzin’s heirs sued Nordyne for wrongfu!
death and sought to recover damages for an intentional
tort. Nordyne made a motion for summary judgment.
alleging that workers’ compensation benefits were the
exclusive remedy for Glockzin’s death. Glockzin’s heirs
argued that the “intentional tort” exception to the rule
that workers’ compensation is the exclusive remedy for
a worker’s injury applied in this case. Glockzin v. Nor-
dyne, Inc., 815 F.Supp. 1050, Web 1992 U.S. Dist. Lexis
8059 (United States District Court for the Western
District of Michigan)

1. What is the exclusive remedy rule of workers’ com-
pensation? What is the intentional tort exception
to this rule?
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Act (NLRA) permits unions and employers to negotiate
an agreement that requires union membership as a condi-
tion of employment for all employees. Although Section
8(a)(3) states that unions may negotiate a clause requiring
membership in the union, an employee can satisty the mem-
bership condition merely by paying to the union an amount
equal to the union’s initiation fees and dues. In other words,
the membership that may be required as a condition of em-
ployment is whittled down to its financial core.

Section 8(a)(3) does not permit unions to exact
dues or fees from employees for activities that are not

Critical Legal Thinking Cases

21.1 Unfair Labor Practice The Teamsters Union
(Teamsters) began a campaign to organize the employ-
ees at a Sinclair Company (Sinclair) plant. When the
president of Sinclair learned of the Teamsters’ drive,
he talked with all of his employees and emphasized the
results of a long strike thirteen years earlier that he
claimed “almost put our company out of business,” and
he expressed worry that the employees were forgetting
the “lessons of the past.” He emphasized that Sinclair
was on “thin ice” financially, that the Teamsters’ “only
weapon is to strike,” and that a strike “could lead to the
closing of the plant” because Sinclair had manufactur-
ing facilities elsewhere. He also noted that because of
the employees’ ages and the limited usefulness of their
skills, they might not be able to find reemployment if
they lost their jobs. Finally, he sent literature to the
employees stating that “the Teamsters Union is a strike
happy outfit” and that they were under “hoodlum con-
trol,” and included a cartoon showing the preparation
of a grave for Sinclair and other headstones contain-
ing the names of other plants allegedly victimized by
unions. The Teamsters lost the election 7 to 6 and then
filed an unfair labor practice charge with the National
Labor Relations Board (NLRB). Has Sinclair violated
labor law? Who wins? N.L.R.B. ©. Gissel Packing Co.,
395 U.S. 575, 89 S.Ct. 1918, 23 L.Ed.2d 547, Web 1969
U.S. Lexis 3172 (Supreme Court of the United States)

21.2 Right-to-Work Law Mobil Oil Corporation
(Mobil) had its headquarters in Beaumont, Texas. It
operated a fleet of eight oceangoing tankers that trans-
ported its petroleum products from Texas to ports on
the East Coast. A typical trip on a tanker from Beau-
mont to New York took about five days. No more than
10 to 20 percent of the seamen’s work time was spent
in Texas. The three hundred or so seamen who were
employed to work on the tankers belonged to the Oil,
Chemical & Atomic Workers International Union,
AFL-CIO (Union), which had an agency shop agree-
ment with Mobil. The state of Texas enacted a right-to-
work law. Mobil sued Union, claiming that the agency

germane to collective bargaining, grievance adjustmet]
or contract administration. Section 8(a)(3) permit
unions and employers to require only that employee
pay the fees and dues necessary to support the union’
activities as the employees’ exclusive bargaining rep
resentative. The union security clause negotiate:
between Lakeside Productions and SAG is lawful un
der federal labor law. Marques v. Screen Actors Guild
Inc., 525 U.S. 33, 119 S.Ct. 292, 142 L.Ed.2d 242, Wel
1998 U.S. Lexis 7110 (Supreme Court of the Unitec
States)

shop agreement was unenforceable because it violated
the Texas right-to-work law. Who wins? Oil, Chemi-
cal & Atomic Workers International Union, AFL-CIO
v. Mobil Oil Corp., 426 U.S. 407, 96 S.Ct. 2140, 48
L.Ed.2d 736, Web 1976 U.S. Lexis 106 (Supreme Court
of the United States)

21.3 Plant Closing Arrow Automotive Indus-
tries, Inc. (Arrow), was engaged in the remanufac-
ture and distribution of automobile and truck parts.
All its operating plants produced identical product
lines. Arrow was planning to open a new facility in
Santa Maria, California. The employees at the Arrow
plant in Hudson, Massachusetts, were represented by
the United Automobile, Aerospace, and Agricultural
Implement Workers of America (Union). The Hudson
plant had a history of unprofitable operations. Union
called a strike when the existing collective bargaining
agreement expired and a new agreement could not be
reached. After several months, the board of directors of
Arrow voted to close the striking plant. The closing gave
Arrow a 24 percent increase in gross profits and freed
capital and equipment for the new Santa Maria plant.
In addition, the existing customers of the Hudson plant
could be serviced by the Spartanburg plant, which was
being underutilized. Union filed an unfair labor practice
claim with the National Labor Relations Board (NLRB).
Does Arrow have to bargain with Union over the deci-
sion to close a plant? What must be done if the Plant
Closing Act applies to this situation? Arrow Automotive
Industries, Inc. v. N.L.R.B., 853 F.2d 223, Web 1988
U.S. App. Lexis 10091 (United States Court of Appeals
for the Fourth Circuit)

21.4 Unfair Labor Practice The Frouge Corporation
(Frouge) was the general contractor on a housing proj-
ect in Philadelphia. The carpenter employees of Frouge
were represented by the Carpenters’ International
Union (Union). Traditional jobs of carpenters included
taking blank wooden doors and mortising them for
doorknobs, routing them for hinges, and beveling them
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Family and Medical Leave
Act (FMLA)

A federal act that guarantees
workers up to twelve weeks of
unpaid leave in a twelve-month
period to attend to family and
medical emergencies and other
specified situations.

e Learned professional exemption. The learned professional exempti
applies to employees compensated on a salary or fee basis that perfo
work that is predominantly intellectual in character, who possess advancs
knowledge in a field of science or learning, and whose advanced kno
edge was acquired through a prolonged course of specialized intellect
instruction.

e Highly compensated employee exemption. The highly compensat
employee exemption applies to employees who are paid total annual comp
sation of $100,000 or more, perform office or nonmanual work, and regul
perform at least one of the duties of an exempt executive, administrative,
professional employee.

e Computer employee exemption. The computer employee exemption appli

to employees who are compensated either on a salary or fee basis; are employ

as computer systems analysts, computer programmers, software engineers
other similarly skilled workers in the computer field; and are engaged in
design, development, documentation, analysis, creation, testing, or modifica
tion of computer systems or programs. |

Outside sales representative exemption. The outside sales representative

exemption applies to employees who will be paid by the client or customer, whose

primary duty is making sales or obtaining orders or contracts for services, and whe
are customarily and regularly engaged away from the employer’s place of business

Sometimes employers give employees the title of “manager” to avoid the min:
mum wage and overtime pay requirements of the FLSA.

Example A large big-box store labels lower-level workers who actually stock shelves
with goods as “managers” in order to avoid paying them overtime pay.

Family and Medical Leave Act

In February 1993, Congress enacted the Family and Medical Leave Act (FMLA).
This act guarantees workers unpaid time off from work for family and medicz
emergencies and other specified situations. The act, which applies to companie:
with 30 or more workers as well as federal, state, and local governments, cover
about half of the nation’s workforce. To be covered by the act, an employee mus
have worked for the employer for at least one year and must have performe:
more than 1,250 hours of service during the previous twelve-month period.

Covered employers are required to provide up to twelve weeks of unpaid leav:
during any twelve-month period due to:

1. The birth of and care for a child

2. The placement of a child with an employee for adoption or foster care

3. A serious health condition that makes the employee unable to perform his o
her duties

4. Care for a spouse, child, or parent with a serious health problem

Leave because of the birth of a child or the placement of a child for adoptio:
or foster care cannot be taken intermittently unless the employer agrees to suc
arrangement. Other leaves may be taken on an intermittent basis. The employe
may require medical proof of claimed serious health conditions.

An eligible employee who takes leave must, upon returning to work, be restore
to either the same or an equivalent position with equivalent employment benefit
and pay. The restored employee is not entitled to the accrual of seniority durin
the leave period, however. A covered employer may deny restoration to a salarie
employee who is among the highest-paid 10 percent of that employer’s employee
if the denial is necessary to prevent “substantial and grievous economic injury” t
the employer’s operations.
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2. Did Nordyne’s management violate its ethical duty
by not providing safer testing equipment?
3. Who wins, and why?

20.8 Ethies Whirlpool Corporation (Whirlpool)
operated a manufacturing plant in Marion, Ohio, for
the production of household appliances. Overhead con-
veyors transported appliance components throughout
the plant. To protect employees from objects that
occasionally fell from the conveyors, Whirlpool
installed a horizontal wire-mesh guard screen approxi-
mately 20 feet above the plant floor. The mesh screen
was welded to angle-iron frames suspended from the
building’s structural steel skeleton.

Maintenance employees spent several hours each
week removing objects from the screen, replacing paper
spread on the screen to catch grease drippings from
the materials on the conveyors, and performing occa-
sional maintenance work on the conveyors. To perform
these duties, maintenance employees were usually
able to stand on the iron frames, but sometimes they
found it necessary to step onto the wire-mesh screen
itself. Several employees had fallen partly through the
screen. One day, a maintenance employee fell to his
death through the guard screen.

The next month, two maintenance employees, Virgil
Deemer and Thomas Cornwell, met with the plant su-
pervisor to voice their concern about the safety of the
screen. Unsatisfied with the supervisor’s response, two
days later, they met with the plant safety director and
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voiced similar concerns. When they asked him for
the name, address, and telephone number of the local
OSHA office, he told them they “had better stop and
think about” what they were doing. The safety direc-
tor then furnished them with the requested informa-
tion, and later that day, one of the men contacted the
regional OSHA office and discussed the guard screen.

The next day, Deemer and Cornwell reported for the
night shift at 10:45 P.M. Their foreman directed the
two men to perform their usual maintenance duties on
a section of the screen. Claiming that the screen was
unsafe, they refused to carry out the directive. The
foreman sent them to the personnel office, where they
were ordered to punch out without working or being
paid for the remaining six hours of the shift. The two
men subsequently received written reprimands, which
were placed in their employment files.

The U.S. Secretary of Labor filed suit, alleging that
Whirlpool’s actions constituted discrimination against
the two men in violation of the Occupational Safety and
Health Act. Whirlpool Corporation v. Marshall, Secre-
tary of Labor, 445 U.S. 1, 100 S.Ct. 883, 63 L.Ed.2d
154, Web 1980 U.S. Lexis 81 (Supreme Court of the
United States)

1. Under OSHA regulations, can employees engage in
self-help in certain circumstances?

2. Did Whirlpool act ethically in this case?

3. Does the U.S. Secretary of Labor win this case?
Why or why not?

1. Go to www.dir.ca.gov/dwe/WCFaqlW
.html#1 to learn more about workers’ com-
pensation. Read the first four questions and answers.

2. Go to www.ohiobwec.com/basics/guidedtour/
generalinfo/empgeneralinfo22.asp. Read the section
“Spotting injured worker claim fraud.”

3. Go to www.osha.gov/dep/oia/whistleblower/index
.html and read OSHA’s article “The Whistleblower Pro-
tection Program.”

Endnotes

1. 29 U.S.C. Sections 533, 651-678.
. For example, the Railway Safety Act and the Coal Mine
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Safety Act regulate workplace safety of railway workers and
coal miners, respectively.

3. 29 U.S.C. Sections 201-206.

4. 29 U.S.C. Sections 2601, 2611-2619, 2651-2654.

4. Use www.google.com to determine the current
amount of the federal minimum wage. Go to the web-
site www.dol.gov/esa/minwage/america.htm. What is
the minimum wage for your state?

5. Visit the website of the Social Security Administra-
tion, at www.ssa.gov. Go to www.ssa.gov/online and
find the SS-5 form. What is this form used for?

. 26 U.S.C. Sections 1161-1169.
29 U.S.C. Sections 1001 et seq.
26 U.S.C. Sections 3301-3310.
. 26 U.S.C. Sections 3101-3125.
. 26 U.S.C. Sections 1401-1403.
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