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KESER V. CHAGNON

SUPREME COURT O

159 COLO. 209, 410

FACTS On June 11, 1964, Chagnon bought a 1959
Edsel from Keser for $995. Chagnon, who was then a
twenty-vear-old minor, obtained the contract by falsely
advisi}lé to Keser that he was over twenty-one years old,
the age of majority. On September 25, 1964, two numt}'l&
and four days after his twenty-first birthday, Chagnon dis-
affirmed the contract and, ten days later, returned the Edsel
to Keser. He then brought suit to recover the money he
had paid for the automobile. Keser counterclaimed that he
suffered damages as the direct result of Chagnon’s false
representation of his age. A trial was had to the court, sit-
ting without a jury, all of which culminated in a judgment
in favor of Chagnon against Keser in the sum of $655.78.
This particular sum was arrived at by the trial court in the
following manner: the trial court found that Chagnon ini-
tially purchased the Edsel for the sum of $995 and that he
was entitled to the return of his $995; and then, by way of
setoff, the trial court subtracted from the $995 the sum of
$339.22, apparently representing the difference between
the purchase price paid for the vehicle and the reasonable
value of the Edsel on October 5, 1964, the date when the
Edsel was returned to Keser.

DECISION Judgment affirmed except as to the calcula-
tion of damages for misrepresentation.

OPINION McWilliams, J. Before considering each of
these several matters, it is deemed helpful to allude briefly
to some of the general principles pertaining to the long-
standing policy of the law to protect a minor from ar
least some of his childish foibles by affording him the
right, under certain circumstances, to avoid his contract,
not only during his minority but also within a reasonable
time after reaching his majority. In [citation] we held that
when a minor elects to disaffirm and avoid his contract
the “contract” becomes invalid ab initio and that the p :
ties thereto then revert to the same position as if the con-
tract had never been made. In that case we went on to
declare that when a minor thus sought to avoid his con.
tract and had in his possession the specific pro
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the seller is equally untenable. In this connection it is
pointed out that Chagnon did not notify Keser of his desire
to disaffirm until 66 days after he became twenty-one and
that he did not return the Edsel until 10 days after his
notice to disaffirm, during all of which time Chagnon had
the possession and use of the vehicle in question. As al-
ready noted, when an infant attains his majority he has a
reasonable time within which he may thereafter disaffirm a
contract entered into during his minority. And this rule is
not as strict where, as here, we are dealing with an exe-
cuted contract. There is no hard and fast rule as to just
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gis well sc:jlct: I!'-.:i. MInors are generally liable for their
grs. There 1s, 10wever, a lcg;aal doctrine that if a tort and
gontract are so “interwoven” that the court must enforce
e cn.mraut to enforce the tort action, the minor is not
uble in tort., 1 hu.a, a minor who rents an automobile from
u adult enters into a contractual relationship obliging
im to exercise reasonable care to protect the property
fom injury. By negligently damaging the automobile, he
freaches that contractual undertaking. But his contractual
mmunity protects him from an action by the adult based
m the contract. By the majority view, the adult cannot
wccessfully sue the minor for damages on a tort theory.
for, it is reasoned, a tort recovery would, in effect, be an
mforcement of the contract and would defeat the protec-
ton that contract law gives the minor. Should the minor
dpart, however, from the terms of the agreement (e.g., by
®ing a rental automobile for an unauthorized purpose)
and in so doing negligently cause damage to the automo-
bile, most courts would hold that the tort 1s independent
and that the adult can collect from the minor.
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ETH[CAL QUESTION If a minor misrepresents his

age. s b Lol .
I‘_IL", Ilmuhl he forfeit the right to avoid the contract?
=xplain,

CRITICAL THINKING QUESTION What rule

would you apply in this case? Explain.

the ward may be ratified by her guardian during the pe-
riod of guardianship or by the ward on termination of
the guardianship.

MENTAL ILLNESS OR DEFECT

Because a contract is a consensual transaction, the parties
to a valid contract must have a certain level of mental
capacity. If a person lacks such capacity, or is mentally
incompetent, the agreement is voidable.

Under the traditional cognitive ability test, a person is
mentally incompetent if he is unable to comprehend the
SMWWW, and its probable conse-
quences. Though he need nomanemly
incompetent to avoid the contract, his mental defect must
be something more than a weakness of intellect or a lack
of average intelligence. In short, a person is competent
unless he is unable to understand the nature and effect of
his actions, in which case he may disaffirm the contract
even if the other party did not know or had no reason to
know of the incompetent’s mental condition.

A second type of mental incompetence recognized by
the Restatement and some states is a mental condition that
impairs a person’s ability to act in a reasonablé manner.
otherwords, the person understands what he is doing but
cannot control his vior in ord ' onable
and rational way. If the contract he enters is entirely exec-
utory or grossly unfair, it is voidable. If, however, the con-
cract is executed and fair and the competent party had no
reason to suspect the incompetency of the other, the
incompetent must restore the competent party to the status
quo by returning the consideration he has received or its
equivalent in money. If restoration to the status quo is
impossible, avoidance will depend upon the equities of the
situation.

Like minors and persons under guardianship, an
incompetent person is liable on the principle of quasi-
contract for necessaries furnished him, the amount of re-
covery being the reasonable value of the goods or services.
Moreover, an incompetent person may ratify or disaffirm
voidable contracts during a lucid period or when he

becomes competent.
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Figure 14-1 INCAPACITY

Incapacity: Incapacity termin
il Contract may not be ratified
Nonadjudicated

Incompetents, Contract may be disaffirmed

and Intoxicated

Intoxicated Persons

A person may avoid any contract that he enters into if the
other party has reason to know that the person, because
and

of his intoxication, is unable to understand the nature
consequences of his actions or unable to act in a reasona-
ble manner. Such contracts, as in the case that follows, are
voidable, although they may be ratified when the intoxi-
cared person regains his capacity. Slight intoxication will
not destroy one’s contractual capacity; on the other hand,
to make a contract voidable, a person need not be so
drunk that he is totally without reason or understanding.
The effect that the courts allow intoxication to have on
contractual capacity is similar to the effect they allow con-
tracts that are voidable because of incompetency, although
the courts are even more strict with intoxication due to its
voluntary nature. Most courts, therefore, require that, to
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Practical Advice
If you have doubts about the capacity of the other
party to a contract, have an individual with full legal
capacity cosign the contract.

Figure 14-1 summarizes the voidability of contracts
made by persons with contractual incapacity.

FirsT STATE BANK OF SINAI V. HYLAND

SUPREME COURT OF SOUTH DAKOTA
399 N.W.

1987
2D 894

FACTS Randy Hyland, unable to pay two promissory
notes due September 19, 1981, negotiated with The First
State Bank of Sinai (Bank) for an extension. The Bank
agr?ed on the condition that Randy’s father, Mervin, act as
cosigner. Mervin, a good customer of the Bank, h;d exe-
cuted and paid on time over sixty promissory notes within
a seven-year period. Accordingly, the Bank drafted a new
promissory note with an April 20, 1982, due date, which
Randy took home for Mervin to sign. On April 2(; 1982
the new note was unpaid. Randy, on May 5, 1982 !;rou h,
the Bank a check signed by Mervin to cover tﬁ; intn‘:ll'g :
owed on the unpaid note and asked for another extensi =
'l_'he Bank agreed to a second extension, again on the “:jr'l'
non_rhat Mervin act as cosigner. Mervin, however rgn :
to sign the last note; and Randy subsequently ::le [used
bankruptcy. The Bank sued Mervin on Decemb: g
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contract becomes a fully valid legal obligation, [Citation. ]
Ratification can either be express or implied by conduct
[Citations.] In addition, failure of & party to disaffirm a
contract over a period of time may, by itself, ripen into a
ratification, especially if rescission will result in prejudice
to the other party. [Citations.]

Mervin received both verbal notice from Randy and
written notice from Bank on or about April 27, 1982, that
the note was overdue. On May 5, 1982, Mervin paid the

y > P
interest owing with a check which Randy delivered to
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Bank. This by itself could amount to ratification through
conduct. If Mervin wished to avoid the contract, he should
have then exercised his right of rescission. We find it
impossible to believe that Mervin paid almost $200 in in-
terest without, in his own mind, accepting responsibility
for the note. His assertion that paying interest on the note
relieved his obligation is equally untenable in light of his
numerous past experiences with promissory notes.
L

We conclude that Mervin’s obligation to Bank was not
void. *** Mervin’s obligation on the note was voidable and
his subsequent failure to disaffirm (lack of rescission) and
his payment of interest (ratification) then transformed the
voidable contract into one that is fully binding upon him.

INTERPRETATION An intoxicated party ratifies a
contract by not disaffirming it when she is not intoxicated
and learns of its existence and by making interest payments
on it when she is not intoxicated.

CRITICAL THINKING QUESTION When should
a person be allowed to invalidate an agreement because of
intoxication? Explain.

\

Ethical Dilemma




