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that invite offers include preliminary negotiations, adver-

tisements, and auctions.

Practical Advice
Make sure that you indicate by words or conduct what
agreement you wish to enter.

.. CATAMOUNT S1ATE PRODUCTS, INC. V. SHELDON

SUPREME COURT OF VERMONT, 2004
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missible in evidence, and not binding upon either party unless
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The mediation was held on September 5, 2000. Judge
O'Dea began the session by reaffirming the statements
made in the Mediation Agreement. After ten hours, the
parties purportedly reached an agreement on all major
issues. Judge O’Dea then orally summarized the terms of
the resolution with the parties and counsel present. The
attorneys took notes on the terms of the agreement with
the understanding that they would prepare the necessary
documents for signature in the coming days.

The resolution required the Reeds to pay the Sheldons
$250 a month for the right to use the access road, with
payments to commence on October 1, 2000. The parties
also agreed to a series of terms governing the operation 91’
the slate quarry. These terms were to be memorialized in
two distinct documents, a Lease Agreement and a Settle-
ment Agreement.
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On September 7, 2000, two days after the mediation,
the Sheldons’ attorney, Emily Joselson, drafted a letter out-
lining the terms of the settlement and sent copies to James
Leary, the Reeds® artorney, and Judge O’Dea. Within a
week, Leary responded by letter concurring in some
respects and outlining the issues on which the Reeds dis-
agreed with Joselson’s characterization of the settlement.

On October 1, 2000, the Reeds began paying the $250
monthly lease payments, but, since the settlement agree-
ment was not final, the parties agreed that the money would
go into an escrow account maintained by the Sheldons’
counsel. The check was delivered to the Sheldons’ attorney
with a cover memo stating, “This check is forwarded ro you
with the understanding that the funds will be disbursed to
your clients only after settlement agreement becomes final.
Of course, if the settlement agreement does not come to fru-
ition, then the funds must be returned to my clients.” The
parties continued to exchange letters actively negotiating
the remaining details of the Lease and Settlement Agree-
ments for the better part of the next five months.

In February 2001, while drafts were still being
exchanged, Christine Stannard, the Reeds’ daughter, saw a
deed and map in the Fair Haven Town Clerk’s Office,
which led her to believe that the disputed road was not
owned by the Sheldons, but was a town highway. The
Reeds then refused to proceed any further with negotiating
the settlement agreement. A written settlement agreement
was never signed by either party.

The Sheldons then filed a motion to enforce the settlement
agreement. The trial court granted the option, finding that
the attorneys’ notes taken at the end of the mediation and the
unsigned drafts of the Lease and Settlement Agreements
sufficiently memorialized the agreement between the parties
and thus constituted an enforceable settlement agreement.

DECISION judgment of the trial is reversed and
remanded.
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displays of merchandise are not otters because (1) they do
not contain a promise and (2) they leave unexpressed
many terms that would be necessary to the making of a
contract, Accordingly, his customers’ responses are not
acceptances because no offer to sell has been made.

Nonetheless, a seller is not free to advertise goods at
one price and then raise the price once demand has been
stimulated. Although as far as contract law is concerned
the seller has made no offer, such conduct is prohibited by
the Federal Trade Commission as well as by legislation in
most states. Moreover, in some circumstances a p_t_lhlit
announcement or advertisement may constitute an (:tTur if
the advertisement or announcement contains a definite
promise of something in exchange for something else and
confers a power of acceptance on a specified person or
class of persons. The typical offer of a reward is an exam-
ple of a definite offer, as is the situation presented in the
landmark Lefkowitz v. Great Minneapolis Surplus Store,
Inc. case, which follows.

COWITZ V. GREAT MINNEAPOLIS SURPLUS STORE, INC.

SUPREME COURT OF MINNESOTA, 1957
251 MINN, 188, 86 N.W.2D 689

FACTS On April 6, 1956, Great Minneapolis Surplus
Store published an advertisement in a Minneapolis news-
paper reporting that “Saturday, 9:00 a.m. sharp; 3 brand
new fur coats worth up to $100; first come, first served, $1
each.” Lefkowitz was the first to arrive at the store, but the
store refused to sell him the fur coats because the “house
rule” was that the offers were intended for women only
and sales would not be made to men. The following »\’cgk,
Grear Minneapolis published a similar advertisement for
the sale of two mink scarves and a black lapin stole. Again
Lefkowitz was the first to arrive at the store on Samrclla)‘
morning, and once again the store refused to sell to hm.}.
this time because Lefkowitz knew of the house rule. This
appeal was from a judgment awarding the plaintiff the sum
of $138.50 as damages for breach of contract.

DECISION Judgment for Lefkowitz affirmed.

OPINION Murphy, J. The defendant *** relies upon
authorities which hold that, where an advertiser puh?lshes
in a newspaper that he has a certain quantil:y.or q|:1£lllt']! of
goods which he wants to dispose of at certain prices and

on certain terms, such advertisements are not offers which
become contracts as soon as any person to whose notice
they may come signifies his acceptance by notifying the
other that he will take a certain quantity of them. Such
advertisements have been construed as an invitation for an
offer of sale on the terms stated, which offer, when
received, may be accepted or rejected and which, therefore
does not become a contract of sale until accepted by the
seller; and until a contract has been so made, the seller may
modify or revoke such prices or terms. [Citations.] ***

On the facts before us we are concerned with whether
the advertisement constituted an offer.
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The test of whether a binding obligation may originate
in advertisements addressed to the general public is
“whether the facts show that some performance was prom-
ised in positive terms in return for something requested.”
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Whether in any individual instance a newspaper adver-

tisement is an offer rather than an invitation to make an
: al intention of the parties and the

. [Citations.| We are of the view




