Chapter 48

INTRODUCTION T
PROPERTY, PROFPEI Y
INSURANCE, BAILMEN TS,
AND DOCUMENTS OF TITLE

Property and law are born together, and die together. Before laws were made there was no property;
take away laws, and property ceases.
Jeremy BeNTHAM, ENGLISH JURIST AND PHILOSOPHER, 17481832
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Kinds of Property
roperty may be classined as (1) angible or intangible and

1l, but these classihcations are not muru-

. a chair, and a houschold pet are rang-
Fach of these plysical objects embaodies the

NE ProporTy.

1% Or Interests known as “ttle” o of “Owner-

group of 1
ship”™ of tangible property. Intangible property, mn con-
trast, does not exist in a2 physical form. For example, the
nghis represented by a stock cermficate, a promissory note,
nd a deed -_;_-.z.-u:nn_'_. lones a right-of-way over Smith’s land
ire intangible property. Each represents certain rights that
dety reduction to physical possession but have a legal real-

ity i that the courts will protect them. :

The same item may be the object of both tangible and
mmangible property rights. Suppose Ann purcl‘lasﬁ a book
published by Brown & Sons. On the first F'::'F‘f is the state-
ment *Copyright 2009 by Brown & Soms.” Ann "*“'_T'—‘ .Tl"'-’
‘olume she has purchased. She has the nighr o ‘-"_"“lu”_"_':
Physical POSRSCRN 0N and use of that -p;rncuhl' i I— 13‘-:
Lngible picce of property of which she is the H“h?"l';
Brown & Sons, however, has the exclusive n[:f_“ L P'—’_ ';l
“pics of the book, a right granted the publisher by '::-Ic
“opvrighe laws. The courts will protect t!‘“,mngjht:
:"rn]-‘.-”.,'. of Bivnns ‘5: Sﬂﬂh as \\.‘c“ as Anns ngi'lt n]

F"*ﬂ'u;u!_.r volume.
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%1 ] personal property under most cir-

. because of their amachment 1o
ction with land, become a form

FIxTURES
As we noted above, a fixture 5 an article or pweCe of
property that was formerly treated as personal property
but has been artached m such a manner to land or a
building that it 5 now designated as real property even
though it retains its onginal identity. The intent of the
parties to convert the property to real property from per-
sonal property is usually shown by the permanent man-
ner of athxanon or the adaptation of the affixed object
to the property. For example, building matenials are
clearly personal property; however, when worked into a
building as s construction progresses, such materials
become real property, as buildings are a part of the land
they occupy. Thus, clav in its natural state is, of course,
real property; when made into bricks, it becomes per-
sonal property; and if the bricks are then built into the
wall of a house, the “clay™ once again becomes real
property.

Alrhough doing so may be difficul, determining whether
vanous items are personal property or real property may
be the only way to sertle certain conflicting ownership
claims. Unless otherwise provided by agreement, personal
property remains the property of the person who placed it
on the real estate. On the other hand, property that has
been affixed so as to become a fixture (an actual part of
the real estate) becomes the property of the real estate
OWTIET,

In determining whether personal property has become
a fixture, the intention of the parties, as cxpressed in their
agreement, will conwrol the serdement of conflicting
claims. In the absence of an agreement, the tollowing fac-
tors are relevant n determining whether any particular
item is 3 ficrore:

1. the physical relanonship of the wem to the land or
building;

1. the intention of the person who artached the item to the
land or building:
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Practical Advice

Specify in your contracts for the sale of real estate
which fixtures stay with the property and which fixtures
may be removed by the seller. |

By comparison, the test of purpose or use applies only
if the item (1) is affixed to the realty in some way but
(2) can be removed without material injury to the realty.
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Practical Advice

When placing on real propert
structure, such as a billbocard
ment with the owner of the land terms specifying who
owns the structure and whether you have the right to
remove it upon termination of the lease.

permanently affixed |
provide in your agree-

FREEMAN V. BARRS

MISSOURI COURT OF APPEALS, SOUTHERN DISTRICT, DIVISION ONE, 2007
237 S.W.3D 285

ase.pl?court=mo&vol=/appeals/112007/&invol=5411107

FAC’I_'S Francis B. Freeman, Jr., brought this action to
replevin (recover) from defendant, Mary Ann Barrs, a cat-
tle stlzal‘c. In 2005, Barrs purchased a tract of reaI‘ estate
consisting of approximately four thousand acres from
plaintiff for a price of $3,500,000. There were four resi-
de.nces on th_e property, two barns, and a covered pole barn
with open sides. The pole barn housed the carttle scale th

that plaintiff seeks to recover. The defendant claims thglt
the cattle scale was a fixture that was part of the real o
and passed to the buyer in the sale. Fei

Paragraph 2 of th
e form contrac .
e act berween the parties

INCLUSIONS, EXCLUSIONS AND EXCEPTIONS
eas;[l::nf:sropcrty includes any and all rights, privileges a;nd
v adp;?urrettant thereto, together with all existing
kxamdgman improvements an_d all affixed equipment now
Ko er:[on, if any, including all mechanical, HVAC
o aé] plumbing systems, fixtures and equipmen )
s I::,nan f':::ctfl'u:r artafched fixtures, trees, bushes shrubt;
o p;:n » L:a,nk bunks in the fence, installed fences a:ad gates
g g].v; not under ]eaan, water association rights anc{

rights where applicable, hog and cartle waterers

in the fence or permanently installed, grain storage build

ings and hog and cartle shades on permanent foundati
lons,

?ugcrlrnd conveyor systems. All grain, crops, livestock
1ay, silage, : ¥ = i
e‘_, silage, and non-affixed personal property on the real
state are reserved by Seller or Seller’s tenant. ..

The plainti =
= he plaintiff purchased the cattle scale in June 2001 for
>11,000. The scale was sold as ‘
placed the scale in
poured for the scal

a portable model. Plaintiff
a pole-type barn on a concrete pad
would allow cattle t;‘e;il:?nl P{}ure.d concrete .‘.Jmps-_[_hﬂr
ther welded an iron fenc - and exit the scale. Plaintiff fur-
tle through the scale nce into place to help funnel the cat-

ale area. The scale was designed to be

portable, and 7
0 percent of the scales sold were installed

the same wa A
cutting awayyaafvs;j E]lamtlff' The scale could be moved by
eavy machinery ;h metal fence and lifting the scale with
: - “he removal of the fence would take

our wi , ‘
* with use of a cutting torch, aftef




ed
e-
ho

Ty, |'|'||p-_'"- Ins

unambigu

itation,| T}

scal utes a fixrure, the jude
ure of pers
realty that it is reearded

the legal incidents of the

) n owning the land. [Cita
tion determining whether property has
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€c ree-told, consisting of: (1) the annex

the adaptation to the use to which

ted; 1 (3) the intent that the object
becol €Nt accession to the land. [(.lt_'l[in:]_:
Ihesc sts all present questions of fact and are
not ore solvable by law. [Citation.] Whether or
not an arti fixture depends upon the facts and cir-
cumstances of a particular case. [Citation.]

two elements, adaptation and intent, are

more important in determining whether a chatrel became
a fixture than the method by which the chattel is affixed
to a frechold. [Citation.] Annexation that may be slight
and easily displaced does not prevent an article from
becoming a fixture when the other elements are found.
[Citation. |

Annexation. Plaintiff purchased the scale and printer in
2001. The scale was purchased by plaintiff to “start selling
cattle from the ranch and not sending them to the sale barn
to keep the price up a little.” It was placed in a roofed
structure that housed cattle-working pens and a small
veterinary office. The scale weighs approximately 6,500
pounds. A fence and gates within the structure had to be
cut off in order to install the scale. A concrete slab was
poured in the structure for placement of the scale. The size
and shape of the slab were designed to accommodate the
scale. Metal cleats were welded to the bottom of the scale
before it was placed on the slab. The scale was placed on
pipes on the ground and pushed with a tractor across the
pipes onto the slab. Concrete ramps were msrallccll on two
sides of the scale and fencing was constructed to direct cat-
tle onto the scale. The concrete construction (other than
the slab) and the metal pipe fencing were completed after
the scale was placed on the slab in the pole barn. The metal
posts for the fence were set in the concrete. The scale has

remained in place since its installation.

Transfer of Title to
Personal Property

. : al
The transfer of title to real property typically is an«gf;}':mt‘:c
affair. In contrast, title to persona]_ g4 d little
acquired and transferred with relative ease an

nts. and Documents of Title 1035

i plaintiff. At the time of trial he had an agreement with
defendanr that permitted him to run cattle on the property.
He was running 200 head of cows and 90 calves on the prop-
erty. He “just kind of [saw] after the place” for her. He told
the court that the scale was integral to a cartle-working facil-

\daptation. Ray Stone had been ranch manager for

ity. The scale was used to weigh cattle for sale and to deter-
mine required dosages of medicine administered to cattle.

Intent. The scale was described as portable by its manu-
facturer. The manufacturer sold peripheral items that per-
mitted the scale to be moved. This included a trailer and an
inverter. Plaintiff did not buy that equipment. Ray Stone
told the court that the scale was purchased “to be station-
ary whether it was portable or not.”

This court concludes that the scale was a fixture; that,
therefore, the sale of the real estate on which it was situate
included the sale of the scale. A 6,500-pound scale placed
on a specially sized concrete pad and surrounded by metal
pole fencing set in the concrete is annexed to the real estate
on which the concrete pad is poured. The permanency of
the installation is emphasized by the facr the facility is cov-
. The scale was put in place to facilitare the cattle
operation on the premises. It had been used for that pur-
pose since its purchase. Its adaptation for that purpose
enhanced the operation of the cattle ranch.

Mindful that “[i]n determining the intention of the per-
son making the annexation the court ... is not bound by
[that person’s] testimony on this point, nor by his secret or
undisclosed purpose but may decide this issue from his acts
and conduct and the surrounding facts and circumstances,”
[Citation], this court holds that the evidence in this case
demonstrates that it was plaintiff’s intent for the scale to be
a permanent installation; that the scale is a fixture and,
therefore, part of the real estate.

ered *

INTERPRETATION A fixture is personal property so

firmly attached to real property that an interest in it arises
under real property.

ETHICAL QUESTION Did the court fairly decide

this case? Explain.

CRITICAL THINKING QUESTION When should

personal property become a fixture? What criteria should

be used in the determination? Explain.

ﬁ

formality. Such facility with regard to the transfer of per-
sonal property is essential within a society whose trade
and industry are based principally on transactions in per-
sonal property. In a free economy, stocks, bonds, mer-
chandise, and intellectual property must be sold with

minimal delay. It is only natural that the law will reflect
these needs.
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of the gift to make a present ransfer, and there must be
acceptance by the recipient (the donee) of the gifr.
Delivery Delivery is essential to a valid gift. The term
deliwery has a very special meaning thar includes, butis

donee. A donor may eficct an ; s
ming an item over 1o a third person with
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O'FALLON V. O’FALLON

SUPREME COURT OF

341 ARK. 138,

TCale. p

ARKAMNSAS, 2000

iD 506

FACTS 'l o ded intestate (without 5
| ) indd was survived by three children
William Martin O'Fallon WA APt red

I the estate and, pursiant o the |"'--li"|ln.'

procecded to collect the assets of the estare

ik i % i was a 199 Chevrolet Camaro aure
nobile thar had been purchased by the decedent two weeks
prior to his death and delivered 1o his sevenmeen-vear-old
Fonnee CYFallon, Ahter the admunistrator of the estate
vk possession of the vehicle, Ronnie O'Fallon filled a

wran in the probate court for return of the property. He

leged that the *vehicle was mtended to be a gft to [himn)

ad trom and after the purchase of the vehicle the Dece

ever had [rORSCRSI0N ol same.” The admimstracor

demied thar the decedent had made a gift of the 1996 Chey

rolet (amaro to Ronme O allon, After a hll.'.'lrlll:l:, thic [ |

bate court found “by clear and convinaing evidence™ that
the vehicle was a gift from the decedent to Ronmie. Subse-
quentlv, the Arkansas and
remanded because the probate court was w ithout puresdic

tion 1o adivdicare Ronme ('Fallon’s claim to the car as an
ift made prior to the decedent’s death

Supreme  Court reversed

eiged donee of a g
ind held that the appropriate jurisdiction for the marter
was chancery court. Ronmie OFallon then asked the chan-
Cery court to enter judgment based upon the record of the
probate court, where the matter had been fully med h-rlluni
the same judge. The chancellor granted the mobon, II-I:;. HT
that the 1996 Chevroler Camaro puuh.mﬂlh\' the rt‘--‘:-
dent prior 1o his death was a gilt to Ronnie (' Fallon. From

'Ihqt [t dtrr_ ll'rr ,ld'l'n“”"l'l“"" '.":'“" "F;‘c'jled

DECISION Judgment affirmed.

OPINION imber, . For his hust pomnt of appeal, the |
administrator  challenges the €
the decedent made an fufer vaos

hancellor’s finding that |
gift of the vehicle 1o |

Ronme (YFallon, Owur law determiming a valid mer prvos
We have smated thar a
gift s etechive when the rn]|n1.r|n|_'_ require-

5 clear and well esrablished.
|-||:'.\.| IRTErT P
IMENTS a3y prosien |'". LII,'.II .|:|||,'-I CONYINCINE v l..[rj'l.,;': 1 1) T:|'|r
donor was of sound mind; (2) an acrual delivery of the prop-
i) the donor clearly intended to make an
immediate, present, and final gift; (4) the donor uncondi-

ety ook place:

tonally released all fumire dominion and contral over the
ind | 5} the donee accepred the gift. [Citation.]

In the case at hand, it 15 undisputed on appeal that the
donor, Barnevy O'Fallon, was of sound mind, thar there
was actual delivery, and that the donee, Ponnie U'Fallon,
accepred the car

property;

The administrator’s argument focuses
mstead on the evidence that pertains 1o the other two
requirements for a vabd mter smas gif thar s, whether
Barney (MFallon intended to make the auromobile a gift
and whether he relinquished dominion and contral over
the avtomobile.

The adminsstrator st pomnts out that Barney O'Fallon
retaned nde 1o the automobile. We have held, however,
that the intent of the donor can negate the fact thar actual
title wias not transterved, [Citation.] Here, Ronnie C'Fallons
mother, Linda Ngar, resnified thar Barney O'Fallon told her
he “was gong to buv™ the car for Ronme O Fallon, Later,
he told her that he “had bought™ the car for Ronnie. Simi-
lar testimony was clicited from Mike Gorman, a loan offi-
cer wath the Potlatch Credit Union where Barney O'Fallon
applicd for a loan to purchase the automobile. According
to Mr. Gorman, Mr. O'Fallon rold bim that he was buying
the car for his son who was genting ready w go o college.
Ir should be noved thar Ronmie O'Fallon was a minor at the
ume of the alleged gift and, therefore, could not acquire
title to the avtomobile, |{'.u_:tum_| With regard o the tact
thar Barney (F'Fallon insured the vehicle in his name and
listed himsclt as the oaly driver, Mr. O'Fallon’s insurance
agent, Sammy Mullis, testificd that the children of a named
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insured may be covered as occasional drivers. Mr. Mullis
further confirmed that parents do not always list their chil-
dren as drivers on the family’s car insurance policy because
the premium would be sigmificantly higher.

The record reflecs additional evidence regarding
Mr. O'Fallon’s intent to make a gift and to relinguish all do-
minion and control over the automobile. Ms. Ngar restified
that she drove Barney O'Fallon to Warren, where he picked
up the 1996 Chevrolet Camaro from the dealership. He
then drove it to Gillert, where Bonnie lived with his mother.
After Ronnie got home from school, Mr. O'Fallon delivered
Ms. Ngar. According to Ms. Ngar, Mr. O’Fal-
setof keys to the car. Ronnie then drove

| his father back to his

Fan X

Crrv and returned
hevrolet {'Jmfﬂ,,

wiork on rh,c car
the car staved with
d thar hisg father
rior to his 'd:t][h

m, Ii hc hl.’tk-ﬂ"

home Arka
day in the |

eor Gilleer that same
the kc_!.'\ A

Ronnie testified that
were given 1o lum by his father ant
him in Gillett. Furthermore, Ronr
may have driven the car one other
wbecause of his truck [being] n a b
the driveway or something, to 2o 1

INTERPRETATION Intent anu

control are necessary for an effective it

CRITICAL THINKING QUESTION When should
the making of a gift be considered complete? Explain,

mquishment of

to Armstrong, and neither can specifically identify his herd
asa rﬁ_l::h; ul'grmn owned by Courts is combined msepa-
rably with sum!ar grain owned by Reichel. Confusion may
I::_I:lh: fmm accident, mistake, willful act, or agreement of
1i‘%::_m-um If ﬂ:c_guuds can be apportioned, cach owner

unhupmu his proportion of the whole is enitled o
:Ium c mdﬂhiﬂ- If, however, the confusion results from
h.ﬂﬂﬁﬂ.& g wrongful act of one of the parties, he will
auenty, peoblens. e o b 10, Prove bis share Fis
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