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+ a few years after the drug war was announced in.
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d | 1 Drugs was declared in 1982, its appearance a few yea
. ep in some detail, inclu : S
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vork that affords prosecutors extraong
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Chapter 2 des
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dants with charges carrying

der to force guilty pleas, ev

i es have made it possible / .
ey " related story focused on white recreational users who snorted
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g arrests and ¢
amatically their rates of drug arrests an "
i « powder form. These stories generally relied on news sourees

ni g ~ o
5 ted with the drug treatment industry, such as rehabilitation clinics,

2 4 e ||

rules have also guaranteed racia e |
The reason s this: Drug-law enforcement is unlike ty of recovery. By 1985, however, as the War on

enforcement. When aviolent crime or a robbe ¢, this frame was supplanted by a new “siege para-

usually calls the police. There is a clear victim and perp essors were poor, nonwhite users and dealers of crack

hurt or harmed in some way and wants the offender |

crime, neither the purchaser of the drugs nor the s

ficials assumed the role of drug “experts,” em<
nd order responses—a crackdown on those ass
ndings are consistent with numerous other

contact law enforcement. It is consensual
B iy o Ameicans of network television news from 1990 and 1991,
s against them” frame was used in the

in thei lfetime. In fact, in any given year, more ¢
them” being

late drug laws. But due to resource const he drug hite, suburban America, and

rupted whites.

war), only a small fraction are arrested, convic 2002,
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for example, there were 19.5 mi it drug users, cc
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Incentives for wagin,

8 the war became too attractive to igno i : . v
enforcement agencies had to ask (h, o ws b e =
where should it be fough g who

That question s not difficul

context. As discussed ip, chapter |
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wiwﬁ_ if we're going to wage this W Pen e talk about locking up more and more people, WhatWeke

should be take > in ; .

i be taken prisone e __w%cg is locking up more and more black men."¥” Another comime
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)44 This pattern of discrimination reflected automatie,un.
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_m perhaps, is the overwhelming evidence that implietbiss
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u may honestly believe that you are not biased against African
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free from unconscious bias. Implicit bias tests may still
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black participants showed an amount of “shooter
47 Not surprisingly, people who have
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oging a claim of racial bias under the Fourth Amend-"
o to the Court, whether or not plice discriminate o the ,
making traffic stops is irrelevant to a consideration of
under the Fourth Amendment.

e when 1

asonable’

n col

Amendment, which guarantees ‘equal treatment under the
' may have been reassuring to those unfamiliar with
n jurisprudence. But for those who have actually
. discrimination under the Fourteenth Amendment, the

ted to cruel irony. As we shall see below the Supreme

ourteenth

the F
his suggesti

laws.
the Courts €4

prote
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nth Amendment, and it has barred liti-
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Closing the Courthouse Doors—McCleskey v. Kemp:

o In 1987, when media hysteria regarding black
sitch and the evening news was saturated with im-
s shackled in courtrooms, the Supreme Court ruled in
that racial bias in sentencing, even if shown nﬁo&& - e
evidence, could not be challenged under the Fourteenth
lear evidence of conscious, discrimina
ghtforward cha

t, consider sentenc

drug crime was at fever |

of black ¢

McCleskey v. Kemy

credible statisti
Amendment in the absence of ¢
intent. On its face, the case appeared to be a strai S
Georgia's death penalty scheme. Once the Court’s opinion Was I L.
e was about much more than th
penaly. The real issue at hand was whether—and (OWREESIEE
Preme Gourt would tolerate racial bias in the crminal HSHEES
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owever, it became clear the cas
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; le. The Court's answer was that racia
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/,“v. degree—so long as no one admitted it
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death penalty eleven times more often than defendants charged with k;
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they sought the death penalty
dants and white victims, but only 19 percent of cases involving white defep.
dants and black victims.**

Sensitive to the fact that numerous factors besides race ¢
decision making of prosecutors, judges, and juries, Baldus and his
subjected the raw data to highly sophisticated statistical sis to
‘nonracial factors might explain the disparities. Yet even
thirty-five nonracial variables, the researchers found that defendants charged
with killing white victims were 4.3 times more likely to receive a death sen-

.3

secutors seemed largely to blame for the dispariyy,
in 70 percent of cases involving black defen,

n influence the

leagues

ce if

ter accounting for

tence than defendants charged with killing blacks. Black defendants, like
McCleskey, who killed white victims had the highest chance

tenced to death in Georgia. >
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The case was closely watched by criminal lawy

‘nationwide. The statistical evidence of discrimination that Baldus had deve

oped was the strongest ever presented to a court re; nd crimi
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sentencing. If McCleskey's evidence was not enough to prove discrimina-
tion in the absence of some kind of racist utterance, what would be?

By a one-vote margin, the Court rejected McCleskey's ¢
Fourteenth Amendment, in isting that unless McCleskey could
the prosecutor in his particular case had sought the death penalty because
of race or that the jury had imposed it for racial reasons, the statistical evi-
dence of race discrimination in Georgia's death penalty system did not prove
m__HH.n_ :E.:._._ni under the law. The Court accepted the statistical &¥i
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- theabsence of such evidence,
- shocking as demo,

ms under the

ove that
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mstrated by the Baldus study—did ot violate the Fou™
t.
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is good reason to believe that, despite appearances, the McGleskey"
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 claims of racial bias. The best evidence in support of this view can
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be found at the end
cretion plays a necessary role in the implementation of the criminal justice
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racial bias eorgials capif sentencing scheme “constitutional}
St A d in his dissent that the C, Y accep.
»&_R._ Justice Brennan waaﬁ_@ noted in his i den -
ion “seems to suggest & fear of too much justice-

Cracked Up—Discriminatory Sentencing in the War on Drugg

stating impact of McCleskey v. Kemp on Af
t the crimin

Tican

Anyone who doubts the deva:
justice system, including

American defendants throughou
by the War on Drugs, need only ask Edward Clary 3,

ightcenth birthday, Glary was stopped and scarched in e
e he ‘looked like” a drug courier. At the time, he yq
ome friends in Cal

those ensnare
months after his e
St. Louis airport becaus
returning home from visiting s
cuaded him to take some drugs back home to St. Louis. Clary had never ot
o deal drugs before, and he had no criminal record

I, the police found crack cocaine and promptly arrested

them per-

tempted t
During the searc!
him. He was convicted in federal court and sentenced undk

involying powder cocaine. A conviction for the sale of five
powder cocaine triggers a five-year mandatory se

grams of crack triggers the same sentence. Because
with more than fifty grams of crack (less than two ounces
judge believed he had no choice but to sentence him
first-time offender—to a minimum of ten years in fe

Clary, like defendants in other crack c:
ality of the hundred-to-one ratio. His lawyers argu

and irrational, because it imposes such vastly different pe
forms of the same substance. They also argued that the law
against African Americans, because the majority of those
erimes involving crack at that time were black (approximately 93 percent of
convicted crack offenders were black, 5 percent were white), whereas pow-
der cocaine offenders were predominantly white.
Every federal appellate court to have considered these claims had rejected
them on the ground that Congress—rightly or wrongly—believed that crack
was more dangerous to society, 4

b aview supported by the testimony of some
rabuse “experts” and police officers. The fact that most of the evidence

i support of any disparity had since been discredited was deemed irrele”
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ttered Was whether the law had seemed rag

e what ﬂuo ngress the courts concluded, is free t
s &%Mn% have changed.
n_a__aﬂu fos Tt rejected claims that crack sentencing Jaws
oc_:«wm:.v -, largely on the grounds that the Supreme Gourt's dec
germira o ecluded such a result In theyearsFllowing MeG
cClesker R etently rejected claims of race diSoR SR U

justice system, finding that gross racial disparities do not
 in the absence of evidence of explci race disriminationaa
ence unavailable in the era of colorblindness. e
e Caill of the Federal Distriet o Missouri an Afrean Amse
assigned Cl se, boldly challenged the prevailing view that
less to address forms of race disermiiatGRL SN

the very
Judge ©

can judge
are powe!

courts
vertly hostile- Jahi !
tory in violation of the Fourteenth Amendment, notwithstanding MecGles:

ey Although no admissions of racial bias or racist intent could be found

declared the hundred-to-one ratio racially diserimina:

ov

. the record, Judge Cahill believed race was undeniably a factor i the
laws and policies. He traced the history of the get-tough

g

concluded that fear coupled with unconscious racism had:

crack sentenc
movement and
ed to a lynch-mob mentality and a desire to control crime—and those

deemed responsible for it—at any cost. Cahill acknowledged that many
people may not believe they are motivated by discriminatory attitudes but
argued that we all have internalized fear of young black men, fear rein-
forced by media imagery that has helped to create a national image of the-
young bl ninal. “The presumption of innocence is now
E._:_.:_.._:,%f2_.::,:5;:;E:a,no:v_mmim,am:g“

rovided by federal statute, has created a situation

k male as a c

mum sentenc

incarcerated at the same rate as young black males, the statute
been amended long ago.” Judge Cahill sentenced Claryas if the ¢
¢rried home had been powder cocaine. The sentence im
Years in prison. Clary served his term and was released:
The prosecution appealed Clary's case to the Eighth Cir cuit
HMMWS,H_E reversed Judge Cahill in a unanimous opinion, fi di
i nE.:.mé: n_o.wm. In the court’s view, there was n
i Tack penalties were motivated by any €0
ey McCleskey v. Kemp. The court rema
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ce McCleskey, for the exercise is plainly futile. Yet in 1995, Mw._
challenged the implementation cm. Georgia's “two sl mmz
, out’ sentencing scheme, which imposes life imprisonment fora mas._“
1 offense, Georgia distrie atorreys, who have unbridled %Aés_ﬂ
e hether seekhisharsh penaly ha imioked it against only 1
white defendants facing a second drug conviction but against 16 Percent of
‘black defendants. The result was that 98.4 percent of those serving lfe Sen-
tences under the provision were black. The Georgia Supreme

urt
by a 43 vote, that the stark racial disparity presented a threshold ﬁ;“u_
discrimination and required the prosecutors to offer a race-neutral explang.
tion for the results. Rather than offer a justification, however, the Georgia
attomey general filed a petition for rehearing signed by every one of the
state’s forty-six district attorneys, all of whom were white. The petition ar-

gued that the Court’s decision was a dire mistake; if the decision were

allowed to stand and prosecutors were compelled to explain gross racial dis-

‘parities such as the ones at issue, it would be a “substantia

step toward
invalidating” the death penalty and would “paralyze the criminal justice

system'—apparently because severe and inexplicable racial disparities per-
vaded the system as a whole. Thirteen days later, the Georgia Supreme
Court reversed itself, holding that the fact that 98.4 percent of the defen-
dants selected to receive life sentences for repeat drug
required no justification. The court’s new decision relied a
on McCleskey v. Kemp. To date, not a single successful challenge has ever

been made to racial bias in sentencing under McCleskey v. Kemp anywhere
in the United States.

enses were black

nost exc

Charging Ahead—Armstrong v. United States

G e :
Sentencingwere the only stage of the criminal justice process in which &

il bises were allowed o flouris, i would be o tragedy of gargantuan pro”

Thousands of People have had years of their lives wasted in

€ars they would have been free if they had been white. Some: like
been killed because of the influence of race in the death

 Court has gone to great lengths to ensure ¢
heir discretion in any manner they choos
1 to claims of racial bias.
ed in chapter 2, no one has more power in the ¢
: rosecutors. Few rules constrain the exercise of
yster™ ”?:,__.Mm prosecutor is firee to dismiss a case for any reason or no
ducretoh sardless of the strength of the evidence. The proseci
EME charges against a defendant than can realistically be pre
t, solong as probable cause arguably exists. Whether a good plez d
e a defendant s entirely up to the prosecutor And i he
prosecutor can transfer drug defendants to the Tmma_\mwi,aa_ i
the penalties are far more severe. Juveniles, for their part, can be
i rred to adult court, w here they can be sent to adult prison. a
her authoritative study Arbitrary Justice: The Power of the Ameri-
observes that “the most remarkable feature of these impor-
tant, sometimes ife-and-death decisions is that they are totally discretionary
and virtually unr Most prosecutors’ offices lack any manual or
guidebook advising prosecutors how to make discretionary decisions. Even

the American Bar Association’s standards of practice for prosecutors are

is offer
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Davis, in b
can Prosecutor,

ewable.

purely aspirationa
consider them,
Christoph
has little interest in ensuring that prosecutors exercise theie extr
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signed to Armstrong’s case were disturbed by the fact
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ite, Armstrong’s lawyers found it puzzling the
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not a denial to him of equal protection?”

For all its bluster, the Court offered no meaningful protection against jury
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The Color of Justice

[magine you are Erma Faye Stewart, a thirty-year-old, single African Amer-
ican mother of two who was arrested as part of a drug sweep in Hearne,
Texas.! All but one of the people arrested were African American. You are in-
nocent. After a week in jail, you have no one to care for your two small chil-
dren and are eager to get home. Your mm‘l—e\ppoimcd attorney urges you to
plead guilty to a drug distribution charge, saying the prosecutor has offered
probation. You refuse, steadfastly proclaiming your innocence. Finally, after
almost a month in jail, you decide to plead guilty so you can return home to
s of imprisonment, you are
$1,000 in fines, as well
a drug felon. You are

ed against in em-

your children. Unwilling to risk a trial and year:
sentenced to ten years probation and ordered to pay
as court and probation costs. You are also now branded
no longer eligible for food stamps; you may be discriminat
and you are about to be

ployment; you cannot vote for at least twelve years;
will be taken
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sila diug felon, homeless, and desperate to regain custody of your chil
Now place yourself in the shoes of Clifford Runoalds, another African
Crican vietim of the Hearne drug bust.” You returned home to Bryan,
445, attend the funeral of your eighteen—month—old daughter. Before the
"t services begin, the police show up and handeuff you- You beg the

dren.
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This is the War on Drugs. The brutal stories described above are not iso-

Jated incidents, nor are the racial Stewart and Clif-
ford Runoalds random or accidental
Americans—particularly in the poorest neighborhoods
tactics and practices that would result in public outrage and scandal if
committedin middle-class white neighborhoods. In the drug war,the enemy
is racially defined. The law enforcement methods described
have been employed almost exclusively in poor communities of color, result-
ing in jaw-dropping numbers of African Americans and L

mations prisons and jails every year. We are told by drug warriors that the en-
f people, but the facts

ma

identities of “ay

1. In every state across our nation, African

are subjected to

chapter 2

tinos filling our

emy in this war is a thing—drugs—not a group

prove otherwise.
Human Rights Watch reported in 2000 that, in seven states, African
prison.*

‘Americans constitute 80 to 90 percent of all drug offenders sent

In at least fifteen states, blacks are admitted to prison on drug charges ata
white men.* In fact,

rate from twenty to fifty-seven times greater than that
nationwide, the rate of incarceration for African American drug offenders
dwafs the rate of whites. When the War on Drugs gained full steam in the
mid-1980s, prison admissions for African Americans skyrocketed, nearly
quadrupling in three years, and then increasing ste dily until it reached
2000 alevel mor than twenty-sx times the level in 1983.5 The number of
2000 drug admissions for Latinos was twenty-two times the number of 1983
admissions.® Whites have been admitted to prison for drug offenses at 1
MMM. ”mewm._:lrm number of whites admitted for drug offense®
i es the number admitted in 1983—but their relat*®
s are small compared to blacks'and Latinos’” Although the maier™
| drug users and dealers nationwide are white, three-fourths of all

prisoned for drug offenses have been black or Latino.® In <"
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