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over's refusal t ~C " > H 3 i
er's refusal to accommodate an employee’s religious practice because of its

jewelry amounts to religious discrimination.

LipEz, CIRCUIT JUDGE.

Kimberly Cloutier alleges that her employer, Costco Wholesale Corp. (Costco), failed to offer
her a reasonable accommodation after she alerted it to a conflict between the “no facial jew-
elry” provision of its dress code and her religious practice as a member of the Church of Body
Modification. She argues that this failure amounts to religious discrimination in violation of
Title VIL The district court granted summary judgment for Costco, concluding that Costco rea-
sonably accommodated Cloutier by offering to reinstate her if she either covered her facial pierc-
ing with a band-aid or replaced it with a clear retainer.

Kimberly Cloutier began working at Costco’s West Springfield, Massachusetts store in July
1997. Before her first day of work, Cloutier received a copy of the Costco employment agree-
ment, which included the employee dress code. When she was hired, Cloutier had multiple ear-

os and four tattoos, but no facial piercings.
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The CBM was established in 1999 and counts approximately 1000 members wh
in such practices as piercing, tattooing, branding, _(\l“i“E‘ and b“ily mamp}ll;?g:i
espoused in the CBM’s mission statement are for its lvncmbcrs to “grow as m ”V'l lual
modification and its teachings,” to “promote growth in mmc'l, bm.iy al:d spirit, -g,‘ )
role models in learning, teaching, and displaying body modification.” The ch L
ently its primary mode for reaching its adherents, did not state that xtneml.')ers bod
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gious tenet. Still, Cloutier interprets the call to be a confident role mo::‘lel as requi
ings be visible at all times and precluding her from removing or covering her faci
not extend this reasoning to the tattoos on her upper arms, which were covered at
After reviewing information that Cloutier provided from the CBM website
pervisor, Andrew Mulik, instructed Cloutier and Theriaque to remove their \cia
refused. The following day, Cloutier filed a religious discrimination comp!
Employment Opportunity Commission (EEOC), which is empowered to enfo;
When Cloutier returned to work for her next shift on June 29, 2001, sh
her facial jewelry. She met with Mark Shevchuk, the store manager, about her n
CBM and the EEOC complaint. During the course of the meeting, Cloutier si
allowed to cover her eyebrow piercing with a flesh-colored band-aid. Shevchu
gestion and told Cloutier that she had to remove the piercing or go home. She
The parties remained in contact after Cloutier’s termination through the
process. During a meeting on August 10, 2001, Costco offered to let Clout
wearing either plastic retainers or a band-aid over her jewelry (the same ac
Cloutier had suggested prior to her termination). Shevchuk repeated the offer
August 29, 2001, asking Cloutier to respond by September 6, 2001.

Although there is some dispute as to whether Cloutier attempted to
offer before the deadline, she now maintains that neither of the proffered accor
b‘e ﬂd}’(lufﬂf because the CBM’s tenets, as she interprets them, require her to displ:
cial piercings at all times. Replacing her eyebrow piercing with a plastic retainea?':
a band-aid would thus contradict her religious convictions. Cloutier asserts th:
abl‘e a'ccommodation would be to excuse her from Costco’s dress code, allo
facx}al ygwelry to wqu. Costco responds that this accommodation would interfe

maintain a professional appearance and would thereby create an undue hardshi

’ The EEOC determined in May 2002 that Costco’s actions violated Tit
Rights Act of 1964. It found that Cloutier’s refusal to remove her facial jew
based as defined by the EEOC,” that Costco did not allow her to wear he]r fa
and that there was no evidence that allowing her to wear the jewelry would

undue hardship. Based on this determinatio, i
: d n, Cloutier filed a suit against C
trict court in August 2002 alleging a Title VII violation. i .
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