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INTRODUCTION
TO LAW

The Pagans were a motorcycle gang with a
reputation for violence. Two of its rougher
members, Rhino and Backdraft, entered a
tavern called the Pub Zone, shoving their
way past the bouncer. The pair wore gang
insignia, in violation of the bar’s rules. FFor a
while, all was quiet, as the two sipped drinks
at the bar. Then they followed an innocent
patron toward the men’s room, and things
happened fast.

“Wait a moment,” you may be thinking. “Are we
reading a chapter on business law or one about biker T
crimes in a roadside tavern?” Both.
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Law is powerful, essential, and fascinating. We hope
this book will persuade you of all three ideas. L.aw can
also be surprising. Later in the chapter, we will return to
the Pub Zone (with armed guards) and follow Rhino and
Backdraft to the back of the pub. Yes, the pair engaged
in street crime, which is hardly a focus of this text.
However, their criminal acts will enable us to explore
one of the law’s basic principles—negligence. Should a

Should a pub owner
pay money damages to
the victim of gang
violence?

pub owner pay money damages to the victim of gang violence? The owner herself did
nothing aggressive. Should she have prevented the harm? Does her failure to stop the

assault make her liable?

We place great demands on our courts, asking them to make our large, complex, and
sometimes violent society into a safer, fairer, more orderly place. The Pub Zone case is a
good example of how judges reason their way through the convoluted issues involved.
What began as a gang incident ends up as a matter of commercial liability. We will traipse
after Rhino and Backdraft because they have a lesson to teach anyone who enters the world

of business.




CHAPTER 1

1-1 THE ROLE OF LAW IN SOCIETY

1-1a Power

The strong reach of the law touches nearly everything we do, especially at work. Consider a
mid-level manager at Sublime Corp., which manufactures and distributes video games.

During the course of a day’s work, she might negotiate a deal with a game developer
(contract law). Before signing any deals, she might research whether similar games already
cxist, which might diminish her ability to market the proposed new game (intellectual
property law). One of her subordinates might complain about being harassed by a coworker
(employment law). Another worker may complain about being required to work long hours
(administrative law). And she may consider investing her own money in her company’s
stock, but she may wonder whether she will get into trouble if she invests based on inside
information (securities law).

It is not only as a corporate manager that you will confront the law, As a voter, investor,
juror, entrepreneur, and community member, you will influence and be affected by the law.
Whenever you take a stance about a legal issue, whether in the corporate office, in the
voting booth, or as part of local community groups, you help to create the fabric of our
nation. Your views are vital. This book will offer you knowledge and ideas from which to
form and continually reassess your legal opinions and values.

1-1b Importance

Law is also essental. Kvery society of which we have any historical record has had some
system of laws. For example, consider the Visigoths, a nomadic European people who
overran much of present-day France and Spain during the fifth and sixth centuries A.D.
Their code admirably required judges to be “quick of perception, clear in judgment, and
lenient in the infliction of penalties.” It detailed dozens of crimes.

Our legal system is largely based upon the English model, but many societies con-
tributed ideas. The Iroquois Native Americans, for example, played a role in the creation of
our own government. Five major nations made up the Iroquois group: the Mohawk, Cayuga,
Oneida, Onondaga, and Seneca. Each nation governed its own domestic issues. But each
nation also elected “sachems” to a League of the Iroquois. The league had authority over
any matters that were common to all, such as relations with outsiders. Thus, by the fifteenth
century, the Troquois had solved the problem of federalism: how to have two levels of
government, each with specified powers. Their system impressed Benjamin Franklin and
others and influenced the drafting of our Constitution, with its powers divided between
state and federal governments.’

1-1c Fascination

In 1835, the young French aristocrat Alexis de Tocqueville traveled through the United
States, observing the newly democratic people and the qualities that made them unique.
One of the things that stuck de Tocqueville most forcefully was the American tendency to
file suit: “Scarcely any political question arises in the United States that is not resolved,
sooner or later, into a judicial question.”” De 'L'ocqueville got it right: For better or worse,
we do expect courts to resolve many problems.

Not only do Americans litigate—they watch each other do it. Every television
season offers at least one new courtroom drama to a national audience breathless for more

Yack Weatherford, Iudian Givers (New York: Fawecett Columbine, 1988), pp. 133-150.
ZAlexis de Tocqueville, Democracy in America (1835), Vol. 1, Ch. 16.
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cross-cxamination. Almost all of the states permit live television coverage of real trials. The
most heavily viewed event in the history of the medium was the O. . Simpson murder trial,
in which a famous football star was accused of killing his wife. In most nations, coverage of
judicial proceedings is not allowed.”

The law is a big part of our lives, and it is wise to know something about it. Within a few
weeks, you will probably find yourself following legal events in the news with keener
interest and deeper understanding. In this chapter, we develop the background for our
study. We look at where law comes from: its history and its present-day institutions. In the
section on jurisprudence, we examine different theories about what “law” really means. And
finally we see how courts—and students—analyze a case.

1-2 ORIGINS OF OUR LAw

It would be nice if we could look up “the law” in one book, memorize it, and then apply it.
But the law is not that simple, and cannot be that simple, because it reflects the complexity
of contemporary life. In truth, there is no such thing as “the law.” Principles and rules of law
actually come from many different sources. This is so, in part, because we inherited a complex
structure of laws from England.

Additionally, ours is a nation born in revolution, and created, in large part, to protect the
rights of its people from the government. 'I'he Founding [fathers created a national govern-
ment but insisted that the individual states maintain control in many arcas. As a result, each
state has its own government with exclusive power over many important areas of our lives. T'o
top it off, the Founders guaranteed many rights to the people alone, ordering national and
state governments to keep clear. This has worked, but it has caused a multilayered system,
with 50 state governments and one federal government all creating and enforcing law.

1-2a English Roots

England in the tenth century was a rustic agriculeural community with a tiny population and
very little law or order. Vikings invaded repeatedly, terrorizing the Anglo-Saxon peoples.
Criminals were hard to catch in the heavily forested, sparsely settled nation. T'he king used
a primitive legal system to maintain a tenuous control over his people.

England was divided into shires, and daily administration was carried out by a “shire
reeve,” later called a sheriff. The shire reeve collected taxes and did what he could to keep
peace, apprehending criminals and acting as mediator between feuding families. T'wo or three
times a year, a shire court met; lower courts met more frequently. Today, this method of
resolving disputes lives on as mediation, which we will discuss in Chapter 3.

Because there were so few officers to keep the peace, Anglo-Saxon society created an
interesting method of ensuring public order. Every freeman belonged to a group of 10 freemen
known as a “tithing,” headed by a “tithingman.” If anyone injured a person outside his tithing
or interfered with the king’s property, all 10 men of the tithing could be forced to pay. Today,
we still use this idea of collective responsibility in business partnerships. All partners arc
personally responsible for the debts of the partnership. They could potentially lose their homes
and all assets because of the irresponsible conduct of one partner. That liability has helped
create new forms of business organization, including limited liability companics.

When cases did come before an Anglo-Saxon court, the partics would often be represented
by a clergyman, by a nobleman, or by themselves, There were few professional lawyers. Each

*Regardless of whether we allow cameras, it is an undeniable benefit of the electronic age that we can
obtain information quickly. From time to time, we will mention websites of interest. Some of these are
for nonprofit groups, while others arc commereial sites. We do not endorse or advocate on behalf of
any group or company; we simply wish to alert you to what is available.
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party produced “oath helpers,” usually 12, who would swear that one
version of events was correct. The Anglo-Saxon oath helpers were fore-
runners of our modern jury of 12 persons.

In 1066, the Normans conquered England. William the Conqueror
made a claim never before made in England: that he owned all of the
Jand. The king then granted sections of his lands to his favorite noble-
men, as his tenants in chief, creating the system of feudalism. These
tenants in chief then granted parts of their land to zenants in demesne, who
actually occupied a particular estate. Each tenant in demesne owed
fidelity to his lord (hence, “landlord”). So what? Just this: Land became
the most valuable commodity in all of England, and our law still reflects
that. One thousand years later, American law still regards land as special.
The Statute of Frauds, which we study in the section on contracts,
demands that contracts for the sale or lease of property be in writing.
And landlord-tenant law, vital to students and many others, stll reflects
its ancient roots. Some of a landlord’s rights are based on the 1,000-year-
old tradition that land is uniquely valuable.

In 1250, Henry de Bracton (d. 1268) wrote a legal treatise that still
influences us. De Legibus et Consuetudinibus Angliae (On the Laws and
Customs of England), written in Latin, summarized many of the legal
rulings in cases since the Norman Conquest. De Bracton was teaching
judges to rule based on previous cascs. He was helping to establish the
idea of precedent. The doctrine of precedent, which developed gt adu- Medieval tenants in demesne harrowing, plowing and
ally over centuries, requires that judges decide current cases based on gt ol
previous rulings. 1'his vital principle is the heart of American common ’
law. Precedent ensures prediceability. Suppose a 17-year-old student Precedent
promises to lease an apartment from a landlord, but then changes her mind. The landlord ~ The tendency to decide ourrent
snes to enforce the lease. The student claims that she cannot be held to the agreement — ©8%es basad on previous
because she is a minor. The judge will look for precedent, that is, older cases dealing with ruligs.
the same issue, and he will find many holding that a contract generally may not be enforced
against a minor. That precedent is binding on this case, and the student wins. The
accumulation of precedent, based on case after case, makes up the common law. Common law

‘Poday’s society is dramatically different from that of medieval English society. But  Judge-made law
interestingly, legal disputes from hundreds of years ago arc often quite recognizable today.

Some things have changed but others never do.

Here is an actual case from more than six centuries ago, in the court’s own language.
The plaintiff claims that he asked the defendant to heal his eye with “herbs and other
medicines.” He says the defendant did it so badly that he blinded the plaintiff in that eye.

Tur OcuList’s CAsE (1329)
LI MS. Hale 137 (1), fo. 150, Nottingham®

Attorney Launde [for defendant]: Sir, you plainly sec submitted himself to his care: But this action, if he has
how [the plaintff claims] that he had submitted himselfto  any, sounds naturally in breach of covenant. We demand
[the defendant’s] medicines and his care; and after that he [that the case be dismissed].

can assign no trespass in his person, inasmuch as he

1. Baker and S. Milsom, Sources of Lnglish Lega! History (London: Butterworth & Co., 1936).
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Excerpts from Judge Denum’s Decision: I saw a
Newcastle man arraigned before my fellow justice and
me for the death of a man. I asked the reason for the
indictment, and it was said that he had slain a man
under his care, who died within four days afterwards.
And because I saw that he was a [doctor] and that he
had not done the thing feloniously but [accidentally)

I ordered him to be discharged. And supposc a
blacksmith, who is a man of skill, injures your horse
with a nail, whereby you lose your horse: You shall
never have recovery against him., No more shall you
here.

Afterwards the plaintiff did not wish to pursue his
case any more.

"This case from 1329 is an ancient medical malpractice action. Attorney Launde does not
deny that his client blinded the plainciff. He claims that the plaintift has brought the wrong
kind of lawsuit. Launde argues that the plaindff should have brought a case of “covenant”;

that is, a lawsuit about a contract.

Judge Denum decides the case on a different principle. He gives judgment to the
defendant because the plaintiff voluntarily sought medical care. He implies that the defen-
dant would lose only if he had attacked the plaintiff. As we will see when we study negligence
law, this case might have a different outcome today. Note also the informality of the judge’s
ruling. He rather casually mentions that he came across a related case once before and that he
would stand by that outcome. The idea of precedent is just beginning to take hold.

1-2b Law in the United States

The colonists brought with them a basic knowledge of English law, some of which they
were content to adopt as their own, Other parts, such as religious restrictions, were abhorrent
to them. Many had made the dangerous trip to America precisely to escape persecution, and
they were not interested in recreating their difficulties in a new land. Finally, some laws
were simply irrelevant or unworkable in a world that was socially and geographically so
different. American law ever since has been a blend of the ancient principles of English
common law and a zeal and determination for change.

During the nineteenth century, the United States changed from a weak, rural nation
into one of vast size and potential power. Cities grew, factories appeared, and sweeping
movements of social migration changed the population. Changing conditions raised new
legal questions. Did workers have a right to form industrial unions? To what extent should a
manufacturer be liable if its product injured someone? Could a state government invalidate
an employment contract that required 16-hour workdays? Should one company be per-
mitted to dominate an entire industry?

In the twentieth century, the rate of social and technological change increased, creating
new legal puzzles. Were some products, such as automobiles, so inherenty dangerous that
the seller should be responsible for injuries even if no mistakes were made in manufactur-
ing? Who should clean up toxic waste if the company that had caused the pollution no
longer existed? If a consumer signed a contract with a billion-dollar corporation, should the
agreement be enforced even if the consumer never understood it? New and startling
questions arise with great regularity. Before we can begin to examine the answers, we need
to understand the sources of contemporary law.

1-3 SOURCES OF CONTEMPORARY LAW

Throughout the text, we will examine countless legal ideas. But binding rules come from
many different places. This section describes the significant categories of laws in the United

States.




CHAPTER 1

1-3a United States Constitution

America’s greatest legal achievement was the writing of the United States Constitution in
1787. 1t is the supreme law of the land.* Any law that conflicts with it is void. This federal
Constitution does three basic things. First, it establishes the national government of the
United States, with its three branches. Second, it creates a system of checks and balances
among the branches. And third, the Constitution guarantees many basic rights to the
American pecople.

Branches of Government

The Founding Fathers sought a division of government power. They did not want all power
centralized in a king or in anyone else. And so, the Constitution divides legal authority into
three pieces: legislative, executive, and judicial power.

Legislative power gives the ability to create new laws. In Article 1, the Constitution gives
this power to the Congress, which is comprised of two chambers—a Senate and a House of
Representatives, Voters in all 50 states elect representatives who go to Washington, D.C., to
serve in the Congress and debate new legal ideas.

The House of Representatives has 435 voting members. A state’s voting power is based
on its population. Large states (Texas, California, and Florida) send dozens of representa-
tives to the House. Some small states (Wyoming, North Dakota, and Delaware) send only
one. The Senate has 100 voting members—two from each state.

Executive power is the authority to enforce laws. Article 11 of the Constitution establishes
the president as commander in chief of the armed forces and the head of the exccutive
branch of the federal government.

Judicial power gives the right to interpret laws and determine their validity. Article TIT
places the Supreme Court at the head of the judicial branch of the federal government.
Interpretive power is often underrated, but it is often every bit as important as the ability to
create laws in the first place. For instance, the Supreme Court ruled that privacy provisions
of the Constitution protect a woman’s right to abortion, although neither the word “privacy”
nor “abortion” appears in the text of the Constitution.®

At times, courts void laws altogether. For example, in 1995, the Supreme Court ruled
that the Gun-Free School Zones Act of 1990 was unconstitutional because Congress did not
have the authority to pass such a law.”

Checks and Balances

The authors of the Constitution were not content merely to divide government power three
ways. They also wanted to give each part of the government some power over the other two
branches. Many people complain about “gridlock” in Washington, but the government is
slow and sluggish by design. The Founding IFathers wanted to create a system that, without
broad agreement, would tend towards inaction.

The president can veto Congressional legislation. Congress can impeach the president.
The Supreme Court can void laws passed by Congress. The president appoints judges to
the federal courts, including the Supreme Court, but these nominees do not serve unless
approved by the Senate. Congress (with help from the 50 states) can override the Supreme

5The Constitution took effect in 1788, when 9 of 13 colonies ratified it. "T'wo more colonies ratified it
that year, and the last of the 13 did so in 1789, after the government was already in operation. The
complete text of the Constitution appears in Appendix A,

*Roc v. Wade, 410 U.S. 113 (1973).

"United States v. Alfonso Lopez, Jr., 514 U.S. 549 (1995).
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B UNIT 1 The Legal Enviromment

I R I R AR PSR, I

ssasarmaIe R

I N RN RS

SRAR NP IANAYVEOIENIOONOBO DA A EE

GtesesdenesoebR0ecbEIetReusass

"
.
.
.
.
®
»
"
s
6
s
°
8
»
.
a
n
.
a
2
N
.
-

saseessccveia

asaseew,

. Al

LTI th

T

L |

Federal Form of Government. Principles and rules of law come from many sources. The government in Washington creates and enforces
law throughout the nation. But 50 state governments exercise great power in local affairs. And citizens enjoy constitutional protection
from both state and federal government. The Founding Fathers wanted this balance of power and rights, but the overlapping authority
creates legal complexity.




CHAPTER 1

Court by amending the Constitution. The president and the Congress influence the
Supreme Court by controlling who is placed on the court in the first place.

Many of these checks and balances will be examined in more detail later in this book,
starting in Chapter 4.

Fundamental Rights

The Constitution also grants many of our most basic liberties. For the most part, they are
found in the amendments to the Constitution. "T'he First Amendment guarantees the rights
of free speech, free press, and the free exercise of religion. 'T'he Fourth, Fifth, and Sixth
Amendments protect the rights of any person accused of a crime. Other amendments ensure
that the government treats all people equally and that it pays for any property it takes from a
citizen.

By creating a limited government of three branches, and guarantecing basic liberties to
all citizens, the Constitution became one of the most important documents ever written.

1-3b Statutes

The second important source of law is stacutory law. I'he Constitution gave to the United
States Congress the power to pass laws on various subjects. 'I'hese laws are called statutes,
and they can cover absolutely any topic, so long as they do not violate the Constitution.

Almost all statutes are created by the same method. An idea for a new law—on taxes,
body. health care, texting while driving, or any other topic, big or small—is first proposed in
the Congress. This idea is called a 4///. The House and Senate then independently vote on
the bill. To pass Congress, the bill must win a simple majority vote in each of these
chambers.

If Congress passes a bill, it goes to the White House for the president’s approval. If the
president signs it, a new statute is created. It is no longer a mere idea; it is the law of the
land. If the president refuses to approve, or vefees a bill, it does not become a statute unless
Congress overrides the veto. T'o do that, both the House and the Senate must approve the
bill by a two-thirds majority. If this happens, it becomes a statute without the president’s
signature.

1-3c Common Law

Binding legal ideas often come from the courts. Judges generally follow precedenr. When
courts decide a case, they tend to apply the legal rules that other courts have used in similar
cases.

The principle that precedent is binding on later cases is called sfare decisis, which means
“let the decision stand.” Srare decisis makes the law predictable and this, in turn, enables
businesses and private citizens to plan intelligently.

It is important to note that precedent is binding only on /ewer courts. For example, if
the Supreme Court decided a case in one way in 1965, it is under no obligation to follow
precedent if the same issue arises in 2015.

Sometimes, this is quite beneficial. In 1896, the Supreme Court decided (unbelievably)
that segregation—separating people by race in schools, hotels, public transportation, and
other public services—was legal under certain conditions.® In 1954, on the exact same issue,
the court changed its mind.”

In other circumstances, it is more difficult to see the value in breaking with an
established rule.

8Plessy v. Ferguson, 163 1.8, 537 (1896).
“Brown v. Board of Education of Topeka, 347 1.8, 483 (1954).

Introduction fo Law
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1-3d Court Orders

Judges have the authority to issue court orders that place binding obligations on specific
people or companies. An injunction, for example, is a court order to stop doing something,
A judge might order a stalker to stay more than 500 yards away from an ex-boyfricnd
or -girlfriend. An alcoholic might be ordered to stop drinking and enter rehab. Courrs have
the authority to imprison or fine those who violate their orders.

1-3e Administrative Law

In a society as large and diverse as ours, the executive and legislative branches of govern-
ment cannot oversee all aspects of commerce. Congress passes statutes about air safety, but
United States senators do not stand around air traffic towers, serving coffee to keep every-
one awake. The executive branch establishes rules concerning how foreign nationals enter
the United States, but presidents are reluctant to sit on the
dock of the bay, watching the ships come in. Administra-
. tive agencies do this day-to-day work.

Uﬂlted States senators do Most government agencies are created by Congress.

¢ d d § Familiar examples are the Environmental Protection Agency
not stand around air (EPA), the Sccurities and Exchange Commission (SEC), and

trafﬁc tOWCI'S, serving Fh; Internal Revenue Service (IRS), .whose fcclipgs are hurt
if it does not hear from you every April 15. Agencics have the
Coffee to keep everyone power to create laws called regufations.
awake. 1-3f Treaties

The Constitution authorizes the president to make treaties
with foreign nations. These must then be ratified by the
United States Senate by a two-thirds vote. When they are ratified, they are as binding upon
all citizens as any federal statute. In 1994, the Senate ratified the North American Free
Trade Agreement (NAFTA) with Mexico and Canada. NAF'TA was controversial then and
remains so today—but it is the law of the land.

1-4 CLASSIFICATIONS

We have scen where law originated. Now we need to classify the various types of laws.
First, we will distinguish between criminal and civil law. Then, we will take a look at the
intersection between law and morality.

1-4a Criminal and Civil Law

Criminal law It is a crime to embezzle money from a bank, to steal a car, to sell cocaine. Criminal law
Criminal law prohibits certain concerns behavior so threatening that society outlaws it altogether. Most criminal laws are
behavior for the benefit of statutes, passed by Congress or a state legislature. 'T'he government itself prosecutes the
society.

wrongdoer, regardless of what the bank president or car owner wants. A district attorney,
paid by the government, brings the case to court. The victim is not in charge of the case,
although she may appear as a witness. The government will seck to punish the defendant
with a prison sentence, a fine, or both. If there is a fine, the money goes to the state, not to
the injured party.

Civil law Civil law is different, and most of this book is about civil law. The civil law regulates the
Civil law regulates the rights rights and duties between parties. '|'racy agrees in writing to lease you a 30,000-square-foot
and duties between parties. store in her shopping mall. She now has a fega/ duty to make the space available. But then

another tenant offers her more money, and she refuses to let you move in. Tracy has



CHAPTER 1

violated her duty, but she has not committed a crime. ‘The government will not prosecute
the case. It is up to you to file a civil lawsuit. Your case will be based on the common law of
contract. You will also scek equitable relief, namely, an injunction ordering Tracy not to
lease to anyone clse. You should win the suit, and you will get your injunction and some
monetary damages. But Tracy will not go to jail.

Some conduet involves both civil and criminal law. Suppose Tracy is so upset over
losing the court case that she becomes drunk and causes a serious car accident. She has
committed the crime of driving while intoxicated, and the state will prosecure. Tracy may
be fined or imprisoned. She has also committed negligence, and the injured party will file a
lawsuit against her, sceking money. We will again see civil and criminal law joined together
in the Pub Zone case, later in the chapter.

1-4b Law and Morality

Law is different from morality, yet the two arc obviously linked. There are many instances
when the law duplicates what all of us would regard as a moral position. It is negligent to
drive too fast in a school zone, and few would dispute the moral value of seeking to limit
harm to students. And the same holds with contract law: If the owner of land agrees in
writing to sell property to a buyer at a stated price, both the buyer and the seller must go
through with the deal, and the legal outcome matches our moral expectations.

On the other hand, we have had laws that we now clearly regard as immoral. At the turn
of the century, a factory owner could typically fire a worker for any reason at all—including,
for example, his religious or political views. It is immoral to fire a worker because she is
Jewish—and today the law prohibits it.

Finally, there are legal issues where the morality is less clear. You are walking down a
country lane and notice a three-year-old child
playing with matches near a barn filled with hay.
Are you obligated to intervene? No, says the law,
though many think that is preposterous. (See
Chapter 4, on common law, for more about this
topic.) A company buys property and then discovers,
buried under the ground, toxic waste that will cost
$300,000 to clean up. The original owner has gone ‘ Flushing
bankrupt. Should the new owner be forced to pay for i
the cleanup? If the new owner fails to pay for the job,
who will? (Seec Chapter 40, on environmental law, for
more discussion on this issue.)

Chapter 2 will further examine the bond
between law and morality, but our ethics discus-
sion does not end there. Throughout the text, you
will find ethics questions and features, like the one
that follows, which ask you to grapple with the
moral dimensions of legal questions.

5 Avenue

“Wain Street ] Yimes Square

It was a cold winter's day. In one of New Yark City's dank, dark subway

stations, dozens of people waited far the next train, most of them engrossed
in their smartphones. All of a sudden, a man was shaved onto the subway tracks. He
screamed for help and struggled to climb up onto the platform. Because no one helped him,
he was crushed to death by an oncoming train. 19

190 hristine Rosen, “The Gadget and the Bad Samaritan,” The Wall Street Journal, Oct. 26-27, 2013.
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jurisprudence
The philosophy of law

Sovereign

The recognized political power,

whom citizens obey.

Some of the bystanders were so busy peering at their smartphones, they did not even
hear the man's screams for help. Use of technology has changed our awareness of our
surroundings and our sense of civility and duty to those around us. Did these onlookers have
an obligation to be more aware of their environment? Do we want to live in a world where no
one ever pays attention in public places?

The second group saw what was happening, but still did not help. Sociologists call this
the "bystander effect.” Studies have shown that people in a group are much less likely to help
others than are individuals on their own. In a crowd, responsibility is diffused. Everyone
assumes that someone else will act.

A third group pulled out their phones to capture images and videos of the last minutes of
the man'’s life. One man sold his picture of the episode to the New York Past, which
published it on the cover the next day. Other witnesses shared their videos on YouTube.
Some of these witnesses might argue that their images informed many people about the
incident and brought awareness of it. Did they behave ethically?

What are the moral obligations of each of these groups of withesses? Who has acted
most unethically (if anyone)? Remember that the decision to help (or not) is one that is made
in a split second. What would you have done?

1-5 JURISPRUDENCE

We have had a glimpse of legal history and a summary of the present-day sources of American
law. But what /s law? That question is the basis of a ficld known as jurisprudence. What is the
real nature of law? Can there be such a thing as an “illegal” law?

1-5a Legal Positivism

This philosophy can be simply stated: Law is what the sovereign says it is. T'he sovereign is
the recognized political power whom citizens obey, so in the United States, both state and
federal governments are sovereign. A legal positivist holds that whatever the sovereign
declares to be the law /s the law, whether it is right or wrong.

The primary criticism of legal positivism is that it scems to leave no room for questions
of morality. A law permitting a factory owner to fire a worker because she is Catholic is
surcly different from a law prohibiting arson. Do citizens in a democracy have a duty to
consider such differences? Consider the following example.

Most states allow citizens to pass laws directly at the ballot box, a proccss called voter
referendum. California voters often do this, and during the 1990s, they passcd one of the
state’s most controversial laws, Proposition 187 was designed to curb illegal immigration into
the state by climinating social spending for undocumented aliens. Citizens debated the
measurc fiercely but passed it by a large margin. One section of the new law forbade public
schools from educating illegal immigrants. The law obligated a principal to inquire into the
immigration status of all children enrolled in the school and to report undocumented
students to immigration authorities. Several San Diego school principals rejected the new
rules, stating that they would neither inquire into immigration status nor report undocu-
mented aliens. Their statements produced a heated response. Some San Diego residents
castigated the school officials as lawbrealkers, claiming that:

e A school officer who knowingly disobeyed a law was setting a terrible example for
students, who would assume they were free to do the same;

® The principals were advocating permanent residence and a free education for anyone
able to evade our immigration laws; and

e The officials were scorning grass-roots democracy by disregarding a law passed by
popular referendum.
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Others applauded the principals’ position, asserting that:
p I p P g

o ‘The referendum’s rules would transform school officials from educators into border
police, forcing them to cross-examine young children and their parents;

e The new law was foolish because it punished innocent children for violations
committed by their parents; and

e Our nation has long respected civil disobedience based on humanitarian ideals, and
these officials were providing moral leadership to the whole community.

Ultimately, no one had to decide whether to obey Proposition 187. A federal court ruled
that only Congress had the power to regulate immigration and that California’s attempt was
unconstitutional and void. The debate over immigration reform—and ethics—did not end,
however. It continues to be a thorny issue.

1-5b Natural Law

St. Thomas Aquinas (1225-1274) answered the legal positivists even before they had spoken.
In his Summa Theologica, he argued that an unjust law is no law at all and need not be obeyed.
It is not enough that a sovercign makes a command. The law must have a moral basis.
Where do we find the moral basis that would justify a law? Aquinas says that “good is
that which all things seek after.” Therefore, the fundamental rule of all laws is that “good is
to be done and promoted, and evil is to be avoided.” This sounds appealing, but also vague.
Exactly which laws promote good and which do not? Is it better to have a huge corporation
dominate a market or many smaller companies competing? Did the huge company get that
way by being better than its competitors? If Wal-Mart moves into a rural area, establishes a
mammoth store, and sells inexpensive products, is that “good”? Yes, if you are a consumer
who cares only about prices. No, if you are the owner of a Main Street store driven into
bankruptey. Maybe, if you are a resident who values small-town life but wants lower prices.

1-5¢ Legal Realism

Legal realists take a very different tack. They claim it does not matter what is written as law.
What counts is who enforces that law and by what process it is enforced. All of us are biased
by issues such as income, education, family background, race, religion, and many other
factors. These personal characteristics, they say, determine which contracts will be enforced
and which ignored, why some criminals receive harsh sentences while others get off lightly,
and so on.

Judge Jones hears a multimillion dollar lawsuit involving an airplanc crash. Was the
airline negligent? 'The law is the same everywhere, but legal realists say that Jones’s
background will determine the outcome. If she spent 20 years representing insurance
companics, she will tend to favor the airline. If her law practice consisted of helping the
“little guy,” she will favor the plaintiff.

Other legal realists argue, more aggressively, that those in power use the machinery of
the law to perpetuate their control. The outcome of a given casc will be determined by the
needs of those with money and political clout. A court puts “window dressing” on a
decision, they say, so that socicty thinks there are principles behind the law. A problem
with legal realism, however, is its denial that any lawmaker can overcome personal bias. Yet
clearly some do act unselfishly.

r SUMNMIARY OF JURISPRUDENGCE I
Legal Positivism Law is what the sovereign says.
Natural Law An unjust law is no law at all.

I Legal Realism Who enforces the law counts more than what is in writing. I

Introduction to Law
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No one school of jurisprudence is likely to seem perfect. We urge you to keep the
different theories in mind as you read cases in the book. Ask yourself which school of

thought is the best fit for you.

1-6 WORKING WITH THE BOOK’S FEATURES

In this section, we introduce a few of the book’s features and discuss how you can use them
effectively. We will start with cases.

1-6a Analyzing a Case

A law case is the decision a court has made in a civil lawsuit or criminal prosccution, Cases
are the heart of the law and an important part of this book. Reading them effectively takes
practice. This chapter’s opening scenario is fictional, but the following real case involves a
similar situation. Who can be held liable for the assault? Let’s sec.

KuenN v. PuB ZoONE

364 N. J. Super. 301
Superior Court of New Jersey, 2003

Facts: Maria Kerkoulas owned the Pub Zone bar. She
knew that several motorcycle gangs frequented the
tavern. From her own experience tending bar, and
conversations with city police, she knew that some of
the gangs, including the Pagans, were dangerous and
prone to attack customers for no reason. Kerkoulas
posted a sign prohibiting any motorcycle gangs from
entering the bar while wearing “colors”; that is, insignia
of their gangs. She believed that gangs without their colors
were less prone to violence, and experience proved her
right.

Rhino, Backdraft, and several other Pagans, all wear-
ing colors, pushed their way past the tavern’s bouncer and
approached the bar. Although Kerkoulas saw their colors,
she allowed them to stay for one drink. They later moved
towards the back of the pub, and Kerkoulas believed they
were departing. In fact, they followed a customer named
Karl Kuehn to the men’s room, where, without any pro-
vocation, they savagely beat him. Kuehn was knocked
unconscious and suffered brain hemorrhaging, disc hernia-
tion, and numerous fractures of facial bones. Ie was
forced to undergo various surgerics, including eye recon-
struction,

Although the government prosecuted Rhino and
Backdraft for their vicious assault, our case does not con-
cern that prosecution. Kuehn sued the Pub Zone, and that
is the case we will read. The jury awarded him $300,000
in damages. However, the trial court judge overruled the

jury’s verdict. He granted a judgment for the Pub Zone,
meaning that the tavern owed nothing, The judge ruled
that the pub’s owner could not have foreseen the artack
on Kuehn, and had no duty to protect him from an outlaw
motoreycle gang, Kuehn appealed, and the appeals court’s
decision follows:

Issue: Did the Pub Zone have a duty to protect Kuehn from
the Pagans’ attack?

Excerpts from Judge Payne’s Decision: Whether a
duty exists depends upon an evaluation of a number of
factors including the nature of the underlying risk of
harm, that is, its foreseeability and severity, the
opportunity and ability to exercise care to prevent the
harm, the comparative interests of and the relationships
between or among the partics, and, ultimately, based on
considerations of public policy and fairness, the societal
interest in the proposed solution.

Since the possessor [of a business] is not an insurer
of the visitor’s safety, he is ordinarily under no duty to
exercise any care until he knows or has reason to know
that the acts of the third person are occurring, or are
about to occur. He may, however, know or have reason
to know, from past experience, that there is a like-
lihood of conduct on the part of third persons in gen-
cral which is likely to endanger the safety of the visitor,
even though he has no reason to expect it on the part
of any particular individual.




We find the totality of the circumstances presented in
this case give rise to a duty on the part of the Pub Zone to
have taken reasonable precautions against the danger posed
by the Pagans as a group. In this case, there was no reason to
suspect any particular Pagan of violent conduct. However,
the gang was collectively known to Kerkoulas to engage in
random violence. Thus, Kerkoulas had knowledge as the
result of past experience and from other sources that there
was a likelihood of conduct on the part of third persons in
general that was likely to endanger the safety of a patron at
some unspecified future time. A duty to take precautions
against the endangering conduct thus arose.

We do not regard our recognition of a duty in this case
to give risc to either strict or absolute liability on the part

Analysis
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of the Pub Zone. To fulfill its duty in this context, the
Pub Zone was merely required to employ “reasonable”
safety precautions. Tt already had in place a prohibition
against bikers who were wearing their colors, and that
prohibition, together with the practice of calling the police
when a breach occurred, had been effective in greatly
diminishing the occurrence of biker incidents on the pre-
mises. T'he evidence establishes that the prohibition was
not enforced on the night at issue, that three Pagans were
permitted entry while wearing their colors, and the police
were not called. Once entry was achieved, the Pub Zone
remained under a duty to exercise reasonable precautions
against an attack.
The jury’s verdict must therefore be reinstated.

Let’s take it from the top. The case is called Kuehn v. Pub Zone. Karl Kuehn is the

plaintiff, the person who is suing. The Pub Zone is being sucd, and is called the
defendant. Tn this example, the plaintiff’s name happens to appear first, but that is not
I p P1 pp

Plaintiff
The party who is suing

always true. When a defendant loses a trial and files an appcal, some courts reverse the

names of the parties.

The next line gives the legal citation, which indicates where to find the case in a

Defendant
The party being sued

law library. We explain in the footnote how to locate a book if you plan to do

rescarch.!!

The Facts section provides a background to the lawsuit, written by the authors of
this text. The court’s own explanation of the facts is often many pages long, and may
involve complex matters irrelevant to the subject covered in this book, so we relate
only what is necessary, This section will usually include some mention of what hap-
pened at the wial court. Lawsuits always begin in a trial court. The losing party often
appeals to a court of appeals, and it is usually an appeals court decision that we are
reading. The trial judge ruled in favor of Pub Zone, but later, in the decision we are

reading, Kuehn wins.

"'If you want to do legal research, you need to know where to find particular legal decisions. A citation is
the case’s “address,” which guides you to the official book in which it is published. Look, for example at
Kuehn v. Pub Zone, which has this citation: 364 N. ]. Super. 301, Superior Court of New Jersey, 2003. The
string of numbers identifics the volume and page of the official court reporter for the state of New Jersey
(N. ]. Super) in which you can find the full text of this decision. New Jersey, likc most states, reports its law
cases in a serics of numbered volumes. "This case appears in volume 364 of the New Jersey Superior Court
reporters. If you go to a law library and find that book, you can then tumn to page 301 and—ooilal—you
have the case. Because some of the cascs in this text are so new, the official books that will eventually
contain them have not yet been published, so their citations will be incomplete. In chis event, we will also
give you an alternate “address” where you can find the full case. For example, one citation for National
Federation of Independent Business v. Sebelius, which examincd whether Obamacare was constitutional, is 567
US. _ (2012). Notice that it is missing a page number because it will not be published in the U.S.
Reports for a few years, However, since we can also find that case in another reporter at 132 S. Gt 2566
(2012), we will also provide this citation. Most cases are now available online. Your professor or librarian can

show you how to find them clectronically.
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The Issue section is very important. It tells you what the court had to decide—and also
why you are reading the case. In giving its decision, a court may digress. If you keep in mind
the issue and relate the court’s discussion to it, you will not get lost.

Excerpts from Judge Payne’s Decision begins the court’s discussion. ‘I'his is called the
holding, meaning a statement of who wins and who loses. The holding also includes the
court’s sationale, which is the reasoning behind the decision.

The holding that we provide is an edited version of the court’s own language. Some
Judges write clear, forceful prose; others do not. Either way, their words give you an
authentic feel for how judges think and rule, so we bring it to you in the original.
Occasionally we use brackets [] to substitute our language for that of the court, either to
condense or to clarify. Notice the brackets in the second paragraph of the Pub Zonc
decision. Judge Payne explains the point at much greater length, so we have condensed
some of his writing into the phrase “of a business.”

We omit a great deal. A court’s opinion may be 3 pages, or it may be 75. We do not
usc cllipses (...) to indicate these deletions, because there is more taken out than kept
in, and we want the text to be clean. When a court quotes an carlier decision verbatim
but clearly adopts those words as its own, we generally delete the quotation marks, as
well as the citation to the carlier case. If you are curious about the full holding, you can
always look it up.

Let us look at a few of Judge Payne’s points. 'The holding begins with a discussion of
duty. 'The court explains that whether one person (or bar) owes a duty to protect another
depends upon several factors, including whether the harm could be foreseen, how serious
the injury could be, and whether there was an opportunity to prevent it.

Judge Payne then points out that the owner of a business is not an insurer of a
visitor’s safety. T'ypically, the owner has a duty to a visitor en/y if he has a reason to
know that some harm is likely to occur. How would a merchant know that? Based on
the character of the business, suggests the judge, or the owner’s experience with
particular people.

The judge then applies this general rule to the facts of this case. He concludes that the
Pub Zone did in fact have a duty to protect Kuehn from the Pagans’ attack. Based on
Kerkoulas’s experience, and warnings received from the police, she knew that the gang was
dangerous and should have foreseen that admitting them in their “colors” greatly increased
the chance of an attack.

Next, the court points out that it is not requiring the Pub Zone to gwarantee
cveryone’s safety. The bar was mercly obligated to do a reasonable job. 'The prohibition
on colors was a good idea, and calling the police had also proven cffective. The problem
of course was that in this case, Kerkoulas ignored her own rule about gang insignia and
failed to call the police.

Based on all the evidence, the jury’s finding of liability was reasonable, and its verdict
must be reinstated. In other words, Kuehn, who lost at the trial, wins on appeal. What the
court has done is to reverse the lower court’s decision, meaning to turn the loser into the
winner. In other cases, we will see an appellate court remand the case, meaning to send it
back down to the lower court for additional steps. Or the appellate judges could affirm the
lower court’s decision, meaning to leave it unchanged.

1-6b Exam Strategy

This feature gives you practice analyzing cases the way lawyers do—and the way you
must on tests. Law exams are different from most others because you must determine
the issuc from the facts provided. Too frequently, students faced with a law exam
forget that the questions relate to the issues in the text and those discussed in class.
Understandably, students new to law may focus on the wrong information in the
problem or rely on material learned elsewhere. Exam Strategies teach you to figure
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out exactly what issue is at stake, and then analyze it in a logical, consistent manner.
Here is an example, relating to the element of “duty,” which the court discussed in the
Pub Zone case.

EXAM Strategy

Question: The Big Red Traveling (BR'TY) Carnival is in town. Tony arrives at 8:00 p.
m., parks in the lot—and is robbed at gunpoint by a man who beats him and escapes
with his money. There are several police officers on the carnival grounds, but no
officer is in the parking lot at the time of the robbery. Tony sues, claiming that
brighter lighting and more police in the lot would have prevented the robbery. There
has never before been any violent crime—robbery, beating, or otherwise—at any
BRT carnival. BRT claims it had no duty to protect Tony from this harm. Who is
likely to win?

Strategy: Begin by isolating the legal issue. What are the partics disputing? They
arc debating whether BRT had a duty to protect Tony from an armed robbery,
committed by a stranger. Now ask yourself: How do courts decide whether a
business has a duty to prevent this kind of harm? The Pud Zowe case provides our
answer. A business owner is not an ensurer of the visitor’s safety. The owner
generally has no duty to protect a customer from the criminal act of a third party,
unless the owner knows the harm is occurring or could foresee it is about to
happen. (In the Pub Zonc case, the business owner knew of the gang’s violent
history, and could have forescen the assault.) Now apply that rule to the facts of
this case.

Result: "T'here has never been a violent attack of any kind at a BR'T" carnival.
BR'T' cannot foresee this robbery, and has no duty to protect against it. The carnival
wins,

1-6¢ You Be the Judge

Many cases involve difficult decisions for juries and judges. Often both parties have
legitimate, opposing arguments. Most chapters in this book will have a feature called
“You Be the Judge,” in which we present the facts of a case but not the court’s holding.

We offer you two opposing arguments based on the kinds of claims the lawyers made in
court. We leave it up to you to debate and decide which position is stronger or to add your
own arguments to those given.

The following casc is another negligence lawsuit, with issues that overlap those of the
Pubr Zone casc. This time the court confronts a fight that resulted in a death. "T'he vietim’s
distraught family sued the owner of a bar, claiming that one of his employees was partly
responsible for the death. Once again, the defendant asked the court to dismiss the case,
claiming that he owed no duty to protect the victim—the same argument made by the
Pub Zone.

But there is a difference here—this time the defendant owned the bar across the sueet,
not the one where the fight took place. Could he be held legally responsible for the death?
You be the judge.

Introduction to Law
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You be the Judge Y

Facts: In  the days
before cell phones, a
fight broke out at Happy
Jack’s Saloon. A good

Sor.nANO v. O’DANIELS

141 Cal. App. 3d 443
Court of Appeal of GCalifornia, 1983

there is an emergency’?
Criminals would delight
in their newfound ability
to gain access to busi-

Samaritan ran across the
street to the Circle Inn.
He asked the bartender at the Circle Inn to let him use
the telephone to call the police, but he refused.

Back at Happy Jack’s Saloon, the fight escalated, and
a man shot and killed Soldano’s father. Soldano sued the
owner of the Circle Inn for negligence. He argued that the
bartender violated a legal duty when he refused to hand
over the inn’s telephone and that, as the employer of the
bartender, O’Danicls was partially liable for Soldano’s
father’s death.

The lower court dismissed the case, citing the princi-
ple that generally a person docs not have a legal respon-
sibility to help another unless he created the dangerous
situation in the first place. Soldano appealed.

You Be the Judge: Did the bartender have a duty to allow
the use of the Circle Inn’s felephone?

Argument for the Defendant: Your honors, my client
did not act wrongfully. He did nothing to create the
danger. The fight was not cven on his property. We
sympathize with the plaintiff, but it is the shooter, and
perhaps the bar where the fight took place, that are
responsible for his father’s death. Our client was not
involved. Liability can be stretched only so far.

T'he court would place a great burden on the citizens of
California by going against precedent. "T'he Circle Inn is Mr.
O’Danicl’s private property. If the court imposes potential
liability on him in this case, would citizens be forced to open
the doors of their homes whenever a stranger claims that

nesses and residences by
simply demanding to use
a phone to “call the police.”

The law has developed sensibly. People are left to

decide for themselves whether to help in a dangerous
situation. They are not legally required to place them-
selves in harm’s way.
Argument for the Plaintiff: Your honors, the Circle
Inn’s bartender had both a moral and a legal duty tw
allow the use of his establishment’s telephone. The
Circle Inn may be privately owned, but it is a business
and is open to the public. Anyone in the world is invited
to stop by and order a drink or a meal. The Good
Samaritan had every right to be there.

We do not argue that the bartender had an obligation
to break up the fight or endanger himsclf in any way. We
simply argue he had a responsibility to stand aside and
allow a free call on his restaurant’s telephone. Any
“burden” on him or on the Circle Inn was incredibly
slight. The potential benefits were enormous. The trial
court made a mistake in concluding that a person #ever has
a duty to help another. Such an interpretation makes for
poor public policy.

There is no need to radically change the common
law. Residences can be excluded from this ruling. People
need not be required to allow telephone-seeking strangers
mto their homes. This court can simply determine that
businesses have a legal duty to allow the placement of
emergency calls during normal business hours.

Chapter Conclusion

We depend upon the law to give us a stable nation and economy, a fair society, a safe place
to live and work. T'hese worthy goals have occupicd ancient kings and twenty-first-century
lawmakers alike. But while law is a viral tool for crafting the society we want, there are no
easy answers about how to create it. In a democracy, we all participate in the crafting. Legal
rules control us, yet we create #hem. A working knowledge of the law can help build a

successful career

and a solid democracy.
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Exam REviEW

1. THE FEDERAL SYSTEM Our federal system of government means that law

comes from a national government in Washington, D.C., and from 50 statc
gOVernments.

LEGAL HISTORY 'T'he history of law foreshadows many current legal issues,
including mediation, partnership liability, the jury system, the role of witnesses, the
special value placed on land, and the idea of precedent.

PRIMARY SOURCES OF LAW The primary sources of contemporary law are:
e United States Constitution and state constitutions;
e Srtatutes, which are drafted by legislatures;

e Common law, which is the body of cases decided by judges, as they follow earlier
cases, known as precedent;

e Court orders, which place obligations on specific people or companies;

o Administrative law, the rules and decisions made by federal and state
administrative agencies; and

o Treaties, agreements between the United States and foreign nations.

Question: The stock market crash of 1929 and the Great Depression that followed
were caused, in part, becausc so many investors blindly put their money into
stocks they knew nothing about. During the 1920s, it was often impossible for an
investor to find out what a corporation was planning to do with its money, who was
running the corporation, and many other vital things. Congress responded by
passing the Securities Act of 1933, which required a corporation to divulge more
information about itself before it could seek money for a new stock issue. What
kind of law did Congress create?

Strategy: What is the question seeking? The question asks you which #pe of law
Congress created when it passed the 1933 Securities Act. What are the primary
kinds of law? Administrative law consists of rules passed by agencies. Congress is
not a federal agency. Common law is the body of cases decided by judges.
Congress is not a judge. Statutes are laws passed by legislatures. Congress is a
legislature. (Sce the “Result” at the end of this section.)

CRIMINAL AND CIVIL LAW Criminal law concerns behavior so threatening to
society that it is outlawed altogether. Civil law deals with duties and disputes
between parties, not with outlawed behavior.

Introduction to Law
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Question: Bill and Diane are hiking in the woods. Dianc walks down a hill to
fetch fresh water. Bill meets a stranger, who introduces hersclf as Katrina. Bill sells
a kilo of cocaine to Katrina, who then flashes a badge and mentions how much she
enjoys her job at the Drug Enforcement Agency. Diane, heading back to camp
with the water, meets Freddy, a motorist whose car has overheated. Freddy is late
for a meeting where he expects to make a $30 million profit; he’s desperate for
water for his car. He promises to pay Diane $500 tomorrow if she will give him the
pail of water, which she does. The next day, Bill is in jail and Freddy refuses to
pay for Dianc’s water. Explain the criminal law/civil law distinction and what it
means to Bill and Diane. Who will do what to whom, with what results?

Strategy: You are asked to distinguish between criminal and civil law. What is the
difference? 'T'he criminal law concerns behavior that threatens society and is
therefore outlawed. The government prosecutes the defendant. Civil law deals
with the rights and duties between parties. One party files a suir against the other.
Apply those different standards to these facts. (See the “Result” ac the end of this
section.)

EXAM Strategy

5. JURISPRUDENCE Jurisprudence is concerned with the basic nature of law.
Three theories of jurisprudence are

e Legal positivism: T'he law is what the sovereign says it is.
e Natural law: An unjust law is no law ac all.

e Legal realism: Who enforces the law is more important than what the law says.

3. Result: The Sceurities Act of 1933 is a statute.

4. Result: The government will prosecute Bill for dealing in drugs. If convicted, he will go
to prison. ‘The government will take no interest in Diane’s dispute. However, if she
chooses, she may sue Freddy for $500, the amount he promised her for the water. In that
civil lawsuit, a court will decide whether Freddy must pay what he promised; however,

even if Freddy loses, he will not go to jail.

MurTiPLE-CHOICE s;UESTIONS

1. The United States Constitution is among the finest legal accomplishments in the
history of the world. Which of the following influenced Ben Franklin, Thomas
Jefferson, and the rest of the Founding IFathers?

(a) English common-law principles

(b) The Iroquois’s system of federalism
(¢c) Both A and B

(d) None of the above
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2. Which of the following parts of the modern legal system are “borrowed” from
medieval England?
(a) Jury trials
(b) Special rules for selling land
(¢) Following precedent
(d) All of the above

3. Union organizers at a hospital wanted to distribute leaflets to potential union
members, but hospital rules prohibited leafleting in areas of patient care, hallways,
cafeterias, and any areas open to the public. The National Labor Relations Board, a
government agency, ruled that these restrictions violated the law and ordered the
hospital to permit the activities in the cafeteria and coffec shop. What kind of law was
it creating?

(a) A statutc
(b) Common law
(c) A constitutional amendment

(d) Administrative regulation

4, If the Congress creates a new statute with the president’s support, it must pass the
idea by a majority vote in the House and the Senate. If the
president vetoes a proposed statute and the Congress wishes to pass it without his
support, the idea must pass by a majority vote in the House and
Senate.

(a) simple; simple
(b) simple; two-thirds
(¢) simple; three-fourths

(d) two-thirds; three-fourths

5. What part of the Constitution addresses the most basic liberties?
(a) Artcle I
(b) Article 11
(c) Article II1
(d) Amendments

CASE S;UESTIONS

1. Burglar Bob breaks into Vince Victim’s house. Bob steals a flat-screen television and
laptop and does a significant amount of damage to the property before he leaves.
Fortunately, Vince has a state-of-the-art security system. It captures excellent images
of Bob, who is soon caught by police.

Assume that two legal actions follow, one civil and one criminal. Who will be
responsible for bringing the civil case? What will be the outcome if the jury believes
that Bob burgled Vince’s house? Who will be responsible for bringing the criminal
case? What will be the outcome if the jury believes that Bob burgled Vince’s house?
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2.

“

As The Oculist’s Case indicates, the medical profession has faced a large number

of lawsuits for centuries. In Texas, a law provides that, so long as a doctor was not
reckless and did not intentionally harm a patient, recovery for “pain and suffering” is
limited to $750,000. In many other states, no such limit exists. If a patient will suffer a
lifetime of pain after a botched operation, for example, he might recover millions in
compensation. Which rule seems more sensible to you - the “Texas” rule or the
alternative?

YOU BE THE JUDGE WRITING PROBLEM Should wials be televised? Here are
a few arguments on both sides of the issue. You be the judge. Arguments against live
television coverage: We have tried this experiment and it has failed. Trials fall into
two categories: those that create great public interest and those that do not. No one
watches dull trials, so we do not need to broadcast them. The few that are interesting
have all become circuses. Judges and lawyers have shown that they cannot resist
the temptation to play to the camera. Trials are supposed to be about justice, not
entertainment. If a citizen seriously wants to follow a case, she can do it by reading the
daily newspaper. Arguments for live television coverage: It is true that some televised
trials have been unseemly affairs, but that is the fault of the presiding judges, not the
media. Indeed, one of the virtues of television coverage is that millions of people now
understand that we have a lot of incompetent people running our courtrooms. The
proper response is to train judges to run a tight trial by prohibiting grandstanding by
lawyers. Access to accurate information is the foundation on which a democracy is
built, and we must not eliminate a source of valuable data just because some judges
are ill-trained or otherwise incompetent.

Leslie Bergh and his two brothers, Milton and Raymond, formed a partnership to
help build a fancy saloon and dance hall in Evanston, Wyoming, Later, Leslie met
with his friend and drinking buddy, John Mills, and tricked Mills into investing in
the saloon. Leslic did not tell Mills that no one else was investing cash or that the
entire enterprise was already bankrupt, Mills mortgaged his home, invested
$150,000 in the saloon—and lost every penny of it. Mills sued all three partners
for fraud. Milton and Raymond defended on the grounds that they did not
commit the fraud; only Leslie did. The defendants lost. Was that fair? By holding
them liable, what general idea did the court rely on? What Anglo-Saxon legal
custom did the ruling resemble?

Kuehn v. Pub Zone and Soldano v. O’Daniels both involve attacks in a bar. Should they
have the same result? If so, in which way—in favor of the injured plaintiffs or owner-
defendants? If not, why should they have different outcomes? What are the key facts
that lead you to believe as you do?

Di1scuUssION QUESTIONS

(i

In the 1980s, the Supreme Court ruled that it is legal for protesters to burn the
American flag. T'his activity counts as free speech under the Constitution. If the Court
hears a new flag-burning casc in this decade, should it consider changing its ruling, or
should it follow precedent? Is following past precedent something that scems sensible
to you: always, usually, sometimes, rarely, or never?
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2. When should a business be held legally responsible for customer safety? Consider the
following statements, and consider the degree to which you agree or disagree:

e A business should keep customers safe from its own employees.
e A business should keep customers safe from other customers.

e A business should keep customers safe from themselves. (Example: an intoxicated
customer who can no longer walk straight.)

e A business should keep people outside its own establishment safe if it is reasonable
to do so.

3. In his most famous novel, The Red and the Black, the French author Stendhal (1783-
1842) wrote: “There is no such thing as ‘natural law’: "This expression is nothing but
old nonsense. Prior to laws, what is natural is only the strength of the lion, or the need
of the creature suffering from hunger or cold, in short, need.” What do you think?
Docs legal positivism or legal realism seem more sensible to you?

4. Before becoming a Supreme Court justice, Sonia Sotomayor stated in a speech to
students: “1 would hope that a wise Latina woman with the richness of her
experiences would more often than not reach a better conclusion than a white male
who hasn’t lived that life.” During her Senate confirmation proceedings, this
statement was heavily probed and criticized. One senator said that the focus of the
hearings was to determine whether Judge Sotomayor would “decide cases based only
on the law as made by the people and their elected representatives, not on personal
feelings or politics.” (Sotomayor convinced many of her critics, because the Senate
confirmed her by a vote of 68-31.) Should judges ignore their life experiences and
feelings when making judicial decisions?

5. Consider the following statements. To what extent do you agree or disagree with
each?
e I believe that members of Congress usually try to do the right thing for America.
e I helieve that presidents usually try to do the right thing for America,

e 1 believe that Supreme Court justices usually try to do the right thing for Amenica.
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ETHICS AND
CORPORATE
SOCIAL
RESPONSIBILITY

Eating is one of life’s most fundamental needs
and greatest pleasures. Yet all around the world
many people go to bed hungry. Food compa-
nies have played an important role in reducing
hunger by producing vast quantities of food cheaply.
So much food, so cheaply that, in America, one in three
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adults and one in five children are obese. Some critics —

argue that food companies bear responsibility for this ’ .

overeating because they make their products 70 allur- Food with hlgh levels of

ing. Many processed food products are calorie bombs of fat, sugar and salt not

fat (which is linked to heart disease), sugar (which leads Ol‘lly taste better, they are

to diabetes), and salt (which causes high blood pres- el mare addictive

sure). What obligation do food producers and restaurants )

have to their customers? After all, no one is forcing i ]

anyone to eat. Do any of the following examples cross
the line into unethical behavior?

1. Increasing Addiction. Food with high levels of fat, sugar, and salt not only taste
better, they are also more addictive.! Food producers hire neuroscientists who perform
MRIs on consumers to gauge the precise level of fat, sugar, and salt that will create the
most powerful cravings, the so-called “bliss point.” To take one example, in some
Prego tomato sauces, sugar is the second most important ingredient after tomatoes.

1 . o 5 . .
Researchers report that rats find Oreo cookics as addictive as cocaine. And they like the crcamy middle best, too.
Connecticur College News, “Student-faculty research shows Oreos arc just as addictive as drugs in lab rats.”



