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* Assure confidential, rapid reporting of solicitations to mana g
prohibiting retaliation against employees who report bribx
in positions with a high risk of receiving bribes or kickback:
ments of compliance with company policies. Pay them co
lessen temptation.

* Enforce penalties against violators.

* Use due diligence when hiring agents, consultants, and int
taking on new business partners. Study the business climat
entering its markets,

* Work with international organizations, industry groups, ai
to share information about experiences with corruption, inc
government agencies and individuals.”!

Such efforts are effective, but also difficult to carry out. It is
behavior of agents and business partners. The difference betw:
tomary local practices of gift giving or entertaining can be am
within companies, conflicts exist about what constitutes bribe;

CONCLUDING OBSERVATIONS

This chapter is a current snapshot of three timeless processes i
globalization, trade, and corruption. Each continues. There i
about globalization, The integration of humanity is greater 1
resistance, because of new technologies. Economic globalizatio
Ithad a bumpy start in the 1800s and early 1900s, but the mod
created after World War [ has led to explosive, widely base:
growth. i

One impediment to this growth is corruption. There is now
spread and effective effort by governments to control it. So f
limited. Laws that restrain Western multinational corporations
gagements are now better enforced. However, corporations fro
a_nd other developing nations are less constrained. It seems unl
timeless phenomenon ag corruption will be rapidly reduced.
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David ard Goliath at the WTO

Jay Cohen, an erican citizen, once had a lucrative

job in San Fra: o trading options and derivatives.
However, he ted to start his own business and
make more n Pursuing this dream, he and two
friends move: he island nation of Antigua and
Barbuda. Th vith the government’s blessing,

‘rnet sports betting site. Their busi-
il, perhaps too successful, luring
\line and provoking opponents of
ohen again set foot on American
d and imprisoned. Prosecuted by

he asked Antigua and Barbuda for
the tiny nation then challenged
in the arena of the World Trade

they set up at
ness was suic
Americans fc
gambling. Wi
soil, he was a:
his own coun
help. Obligi
the United Sta

Organization.

This is the v of that challenge. It begins in the
balmy Caribb: about 1,300 miles to the southeast
of Florida.

ANTIGU/

Antigua and

AND BARBUDA

buda (henceforth, simply Antigua)

is a soverei tion of two small islands. It is a
former Briti lony that achieved independence
in 1981. Ant (an-TEE-ga) is the larger island
with 108 s« * miles and is more developed.
Barbuda (ba JO-duh) is smaller with 63 square
miles. The t wlying bumps of limestone and

coral are se;
country has -
$1.1 billion.
The major
been a mino:
an offshore ha

ted by 25 miles of ocean. The little
ypulation of 87,000 and a GDP of

dustry in Antigua is tourism. It has
rn in the side of the United States as
n for tax evaders, money launderers,
and illicit drug shippers. Another nuisance was
added in 1994 when it created a free trade zone for
bookmakers, a1l ywing them to operate tax free. It ex-
pected that gambling activity would create jobs for
Antiguans, All any gambling entrepreneur needed to
set up shop was a license costing $100,000. The gov-
émment used this revenue to fund computer training
schools for A ntiguans, teaching the skills needed to
work for online bookmakers.!

1 .
LBfeFt Pulley, “With Technology, Island Bookies Skirt U.S.
aW," The New York Times, January 31, 1998, p. A1.

JAY COHEN’S MISADVENTURE

Jay Cohen and his partners, all U.S. citizens,
founded World Sports Exchange Ltd. (WSE) in 1996.
It operated from the second floor of a strip mall on
the island of Antigua. Cohen was president. It was
one of roughly two dozen businesses doing tele-
phone and online betting from the island. It lured
American bettors with radio, newspaper, magazine,
and television ads.

Customers set up accounts by making credit
card payments, wiring money, or sending cashier’s
checks. Then they used passwords to access their
accounts with a toll-free telephone number or by go-
ing online. Once signed in, they instructed WSE to
place bets for contests in football, basketball, base-
ball, soccer, and other sports. If they won, the amount
was credited to their account. If they lost, it was sub-
tracted. Within two years, WSE had 2,000 customers.
In one 15-month period it collected $5.3 million in
funds wired from the United States. Its profits came
from taking a 10 percent commission on each bet.?

WSE was exporting a service. Its actions would
have been unlawful for a US. company. Sports bet-
ting is illegal in every state but Nevada. However,
like other gaming sites in Antigua, WSE operated
with a sense of legitimacy. It was licensed by the
government and open about its operations. “People
are more comfortable with us than with the illegal
bookmakers,” Cohen said, “They know that when
they win, we pay.”?

Meanwhile, opponents of gambling in the United
States were angered by what they saw as brazen
flaunting of the law. They thought that online gam-
bling sites, flourishing where the trade winds blew,
would seduce teenagers, ruin compulsive gamblers,
and undermine American morality. Major sports
leagues refused WSE and other offshore operators
permission to use team names or use links to official
league Web sites.

Soon the FBI started a sting operation. As part of
it, agents placed bets through WSE. In 1998 federal

2 United States v. Jay Cohen, 260 F.3d. 68, at 70.
3 Quoted in Brett Pulley, “With Technology Bookies Skirt U.S.

Law,” p. Al.
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prosecutors charged 14 offshore gambling site opera-
tors with illegal use of interstate phone lines to place
bets. Jay Cohen was one of them and he was shnckgd.
“We're licensed to do what we do here by a sovereign
government,” he told one reporter.*

Cohen volunteered to return to the United States,
convinced that its laws did not apply to his business
in Antigua. He thought common sense was on his
side. He was so wrong. Federal officers arrested him
on his arrival, charging him with one count of con-
spiracy to violate the Wire Wager Act of 1961 (the
Wire Act) and seven counts of specific violations. The
Wire Act reads, in part:

Whoever being engaged in the business of betting
knowingly uses a wire communication facility for
the transmissions in interstate or foreign commerce
of bets or wagers or information assisting in the
placing of bets or wagers on any sporting event or
contest, or for the transmission of a wire communi-
cation which entitles the recipient to receive money
or credit as a result of bets or wagers, or for informa-
tion assisting in the placing of bets or wagers, shall
be fined under this title or imprisoned not more
than two years, or both.3

Maintaining his innocence, Cohen refused to
plead guilty or plea-bargain. He went to trial at the
federal courthouse in Manhattan where anyone
could have walked from the courtroom and bought
a New York State Lottery ticket at a nearby store. At
trial, Cohen claimed that his business was a foreign
corporation engaged in legal activities that took
place entirely in Antigua. He argued, somewhat
cleverly, that customer calls and Internet messages
from the United States were not bets, only instruc-
tions to place bets. All betting was done from
Antigua. Based on the advice of an attorney he con-
sulted, he believed he had acted in good fafth, with-
out criminal intent. Finally, he claimed that the Wire
Act did not apply to the Internet, which did not
exist in 1961 when it was passed.

Prosecutors argued that Cohen was violating the
plain provisions of the Wire Act. His license to oper-
ate in Antigua was no defense, because the statute
made bets over phone lines illegal unless gamblin
was legal in both their place of origin and their

4 Quoted in Benjamin Weiser, “14 Facing Charges in First U.S.

Action on Internet Betting,” The New York Times
1998, p. A1, aii
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Cohen’s arguments failed t ade a federal jury,
which convicted him on every it. In 2002 he was
sentenced to 21 months in pris | went to a federal
prison camp in the desert near egas.® Subsequent

appeals were rejected.” He ser " months and was
released in 2004.

Cohen’s partners still op«
they live in the shadow of .
they cannot be arrested on for
refuses to allow their extra
States. Enjoying the clement +

WSE. Although
ninal indictment
s0il, and Antigua
n to the United
her and graceful

beaches of their tropical headuarters, these e
tives operate the business “to promote fesPOmﬂ?[e
gaming.” The business has done well, with profits

rising to millions of dollars a year

® Paul Blustein, "Against All Odds,” The Washington Post
August 4, 2006, p. D1.

’ See United States v. Jay Cohen, 260 F.3d 68 (2001) and Jaf
Cohen v. United States 122 5.Ct. 2587 (2002), and Jay Cohen
v. United States, 128 Fed. Appx. 825 (2005). ;
& World Sports Exchange, “Social Responsibility Commitmert,
at Www.wsex.com/, 2011
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 IN AMERICA

»ng national history. It has moved
[ popularity and rejection. Today
or and opposed are locked in battle.

GAMBLIT

Gambling ha:
through cycle
strong forces

In the col years the English settlers consid-
ered gamblis mless. The English Crown permit-
ted lotteries ! e money for companies. In fact, the
Virginia Con of London financed its Jamestown

ry. Later, the Colonists used lotter-
lic works such as streets and har-
es, which would grow hostile to

colony with
ies to financ
bors. Even «

games of ch: were built with lottery funds. So
were buildir Harvard and Yale.

Gradually ever, taxation replaced lotteries as a
source of pul nding. By the 1860s only Delaware,

ntucky held state-authorized lotter-
1z lost its civic justification, it was
lists. State laws prohibiting various
accumulated.

Missouri, an
ies. Once gz
easy prey for
forms of gan

Gamblin; ved in the twentieth century and
states began iuthorize it in limited forms. A pop-
ular illegal | in the 1930s, the Irish sweepstakes,
gave it new nacy. Ireland sold tickets that were
smuggled i o United States. The proceeds were
presumably | to finance hospitals in Ireland.
Through th ury gambling grew in popularity.
Today only aii and Utah prohibit it entirely.
Other state: s are inconsistent and vary widely.
Playing onl sker in Washington is a class C fel-
ony, putting . n the same category as rape.” But in
Alabama or sachusetts it is only a misdemeanor.
Irrespective is mix of rules, the country is awash
inwagering. | ‘any states that prohibit other kinds of
gambling ri ite lotteries. And with the Internet,
Americans | ble around the world from the com-
fort of their ho; 1es, though illegally.

Internet ¢ nbling attracts special ire from anti-
gambling forces—including law enforcement organi-

zations, church groups, conservative family groups,
ar.1d sports leagues. They argue it is powerfully ad-
.d,‘cﬁve and leads to bankruptcies, destruction of fam-
ilies, criminal activity, and a culture of betting that
corrupts athletes. Especially alarming is the attrac-
tion of Internet gambling for young people, particu-
larly adolescent males, who grew up on video games
and are enticed by animated gaming sites. Without

9 M :
M'Ch_aﬂ Hiltzik, “Calling America’s Bluff on Online
Gambling, " Los Angeles Times, October 19, 2009, p. B2.
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the maturity to predict the consequences, they are
lured into a destructive habit.

ENTER THE WORLD TRADE
ORGANIZATION

Jay Cohen believed that when the United States im-
prisoned him it might have violated international
trade rules. He requested that Antigua challenge its
actions in the World Trade Organization (WTO) and
it did so. Thus, a speck of a nation took on the world’s
dominant superpower.

An important function of the WTQO is to adjudicate
trade disputes. These disputes are handled under an
elaborate system of steps, procedures, and timetables,
as shown in Exhibit 1. The first step is the consulta-
tion stage, in which members are given 60 days to
resolve their dispute through discussions. If the parties
cannot agree, an impartial panel of experts is formed
to adjudicate the dispute. Panels are composed of
three members chosen from lists of eligible partici-
pants agreed upon by all parties. Each is knowledge-
able in the subject of the dispute. Panel members
act independently of any government. Countries in-
volved in a dispute can appeal a panel decision to a
seven-member standing appellate body. Its members
are appointed by the WTO for four-year terms. They
cannot be government officials and must be broadly
representative of WTO membership.

THE ANTIGUA COMPLAINT

In 2003 Antigua, which like the United States is a mem-
ber of the WTO, started the dispute process by request-
ing a dispute settlement panel. Efforts by the two
nations to settle their differences through consultations
followed, but no agreement was reached and a panel
convened to settle the dispute.

Antigua rejected the U.S. position that provision
of gambling and betting services in the American
domestic market by foreign companies was illegal. It
argued that actions by the U.S. authorities to prevent
or discourage cross-border gambling, including the
imprisonment of Jay Cohen, violated U.S. obligations
under a 1995 trade agreement known as the General
Agreement on Trade in Services (GATS). Under this
agreement, the United States had promised to open
its borders to trade in a wide range of services, in-

cluding online gambling.




EXHIBIT 1
The WTO
Dispute
Settlement
Process
Source: Reprinted

with permission of
WTO Publications.
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The GATS is one achievement of the Uruguay
round of trade negotiations conducted under the
auspices of the General Agreement on Tariffs and
Trade (GATT), an international framework for trade
that predated the WTO. Previous rounds had focused
on tariffs and trade in goods. Services were mainly
domestic busin s. But by the mid-1990s advances
in communicat and transport meant that compa-
nies in one nation could supply services in another,
even at great d: wces. Trade in services was grow-
ing and the G vas negotiated to lower barriers,

During the ¢ S negotiations, each country cre-
ated a schedul ommitments for opening various
trade sectors » it obligated itself to exchange
services in tl ectors, it had to treat imported
services “no le rably” than domestic services.

During the > negotiations the United States
and other cot worked from a common docu-
ment that cla: services in detailed categories.
One of these ¢ les was “sporting and other rec-
reational ser " which was subdivided into
“sporting ser ind “other recreational services.”
The latter inc I its own subcategories, one of
which was “g; 12 and betting services.”

As the GAT hammered out, U.S. negotiators
excluded “spr services” from its schedule of
commitments, 10t “other recreational services.”
This may have a careless mistake. But it meant
the United St as formally obligated to accept
imports of gan services.

All WTO n ¢ nations are signatories to the
GATS. So, like rers, the United States is required
to meet GATS litments. Because it had formally
agreed to excl gambling and betting services,”
Antigua believ id violated the rules by imprison-
ing Jay Cohen nly did the United States try to
obstruct those s, but in doing so it also failed to
treat them “no | vorably” than domestic gambling
services, This v ecause the United States allowed
gambling in ca i, bingo parlors, card clubs, race-
tracks, and st tteries. Horse racing bets were
legﬂ”y placed t igh U.S.-based Internet sites using
the same teleph lines as Jay Cohen’s company.
THE U.S. RESPONSE
The United State: thought it had a strong defense
on tl)coth legal and moral grounds. It claimed that
Antiguan online operators plainly violated its do-
mestic laws, notably the Wire Act. Some state laws

T .
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also prohibit illegal bctting by wire, and two states,
Utah and Hawaii, prohibit all gambling. These laws
had been in existence for decades. The United States
also alleged a sovereign right to ban goods and
services that harmed its social fabric.

Unfurtunately, argued the United States, when the
GATS treaty was drafted in 1995, it failed to clarify
that its market access provisions did not extend to
“gambling and betting services.” It had never meant
to open its market to cross-border gambling and it
should not now be forced to do so. Its government
was obligated to protect public morals, including the
protection of minors and other vulnerable groups. It
cited evidence that Internet gambling was rapidly
increasing in the United States, creating growing
numbers of teenage gambling addicts.

PANEL DECISION

In late 2004 the WTO panel released its report.!” The
ruling favored Antigua. The panel held that
application of U.S. gambling laws to offshore Inter-
net gambling businesses was contrary to its GATS
obligations, ruling that, whatever its current inten-
tions, at the time the schedule of commitments was
negotiated, the United States had clearly failed to
exclude gambling services. U.S. laws that criminal-
ized gambling were, therefore, a “disguised restric-
tion on trade” constituting an “arbitrary and
unjustifiable discrimination.”™ The United States
denied offshore gambling operators the same free-
dom as domestic enterprises. The decision affirmed
that the Antiguan businesses were lawful and enti-
tled to enter the U.S. gambling market. Finally, the
panel agreed that the restrictive gambling laws in
question were designed to protect public morals,
but ruled that the United States had failed to make a
sufficient case that they indeed did so.

The United States quickly rebuffed the panel. A
statement issued by the U. 5. Trade Representative

had this to say:

This panel report is deeply flawed. In 1995 the
[United States] clearly intended to exclude gambling
from U.S. services commitments . . . Throughout our

10 World Trade Organization, “United States—Measures
Affecting the Cross-Border Supply of Gambling and Betting
Services: Report of the Panel,” WT/DS285R, November 10,
2004.

" |bid., p. 270.
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history, the United States has had restrictions on
gambling . . . [I]t defies common sense that the
United States would make a commitment to let in-
ternational gambling operate within our borders.'?

APPEAL

The United States appealed. In early 2005 an appellate
body upheld most of the panel’s decision."” It upheld
the central finding that the United States acted incon-
sistently by barring cross-border online gambling
while allowing domestic gambling companies to take
Internet bets. It found particular significance in the In-
terstate Horseracing Act, which allows domestic bet-
ting services to take remote bets over the wires but
prohibits foreign operators from taking the same bets.
In such a situation, the moral justification raised by the
United States lacked consistency and could not prevail.

However, the appellate body reversed the dispute
panel’s holding on the necessity of the U.S. laws for
protecting public morals. It concluded that such laws
could, in theory, be justified to protect the American
public from immoral behavior. Nonetheless, it still
agreed with the panel’s finding that the United States
violated terms of the GATS treaty requiring equal
access for foreign operators,

NONCOMPLIANCE

WTO dispute settlement decisions are not binding, A
sovereign nation cannot be forced to obey. However, if
its members ignored the decisions, the multilateral
trade regime, with all its mutual advantages, would
crumble. The United States has generally, but not
always, complied with WTO decisions, Between 1995
and 2007, for example, it encountered adverse rulings
in 33 disputes. It complied with 26. [t did not comply
with seven.! The Antigua case would be one of these.

There was no further appeal. The Antiguan David
had prevailed over the United States Goliath. The

"2 Office of the United States Trade Representative,
“Statement from USTR Spokesman Richard Mills Regarding
the WTO Gambling Dispute with Antigua and Barbuda,”
press release, November 10, 2004.

13 World Trade Organization, "United States—Measures
Affecting the Cross-Border Supply of Gambling and Betting
Services: Report of the Appellate Body,” WT/DS285R/AB/R
AB-2005-1, April 7, 2005. '

4 Bruce Wilson, “Compliance by WTO Members with Adverse
WTO Dispute Settlement Rulings: The Record to Date,” Journal
of International Economic Law 10 (2007), p. 397, :
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awarded it the right to retaliate by suspending its
irade obligations with the United States in order to
recover $21 million annually. Antigua was author-

ized to impose this $21 million penalty using trade
preferences—ta iffs or other barriers—that would
ordinarily violate the most-favored-nation principle
in WTO rules

Retaliatio: s a place in the international trad-
ing system. I iresses an unfairly distorted trade
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much large the WTO sometimes allows a form

wn as cross-retaliation, that is, it au-
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up to the $27 million annual sum. This meant that
companies in - ntigua could request a license to copy
and sell $21 lion of U.S. music, films, and software
each year without paying royalties or abiding by

copyright protections.

* Gabriel L. Slater, “The Suspension of Intellectual Property
Obligations Under Trips: A Proposal for Retaliating Against
Technology-Exporting Countries in the World Trade
Organization, ” Georgetown Law Journal 97 (2009),

p. 1370-71.

" bid., note 35
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For WTO members, intellectual property rights in
trade are protected by the Agreement on Trade-
Related Aspects of Intellectual Property (known as
TRIPS), a companion agreement to the GATS that
also was negotiated during the Uruguay round and
went into effect in 1995. The arbitrator authorized
Antigua to suspend its obligations under TRIPS. This
was a highly unusual retaliation method. It had been
used only once before under WTO rules when Ecua-
dor was allowed to cross-retaliate against the Euro-
pean Union (EU) by suspending its TRIPS obligations
and copying up to $201 million of sound recordings
from EU countries.

Following Antigua’s arbitration success, the Euro-
pean Union also requested compensation. Late in
2007 an agreement was negotiated. In it, EU nations
were given new entries to service sectors in the U.S.
economy including liquid natural gas storage, ware-
housing, and postal and courier services. No dollar
figure was mentioned, but with this dramatic expan-
sion of access the value of these concessions was
“potentially massive.”!”

NO ENDING

Antigua has yet to exercise retaliation. It remains in
confidential negotiations with the United States. In
2010 a Caribbean newspaper reported the United
States had “apparently” offered Antigua $10 million
a year if it agreed to shut down its online gaming
businesses. A leader of the opposition party in
Antigua urged rejection of the offer saying, “we must
stand our ground ... . the U.S. government should not
be allowed . . . to continue their casinos, horse and
dog racing, [and] gambling sector while seeking to
destroy our gaming sector.”**

In the United States, the Motion Picture Associa-
tion of America and the Recording Industry Associ-
ation of America have pressed for a settlement
before Antigua retaliates. They fear that if Antigua
allows films and DVDs to be uploaded to the Inter-
net, the economic harm would be far greater than
the $21 million sanction. They also oppose setting a

17 kevin E King, “Geolocation and Federalism on the Internet:
Cutting Internet Gambling 's Gordian Knot,” Columbia
Science and Technology Law Review 11 (2010), p. 56.

18 »Deputy Opposition Leader 5ays that Antigua-Barbuda
Should Not Bow to U.S. Pressure,” Caribbean News Now!,

November 16, 2010.
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precedent for legalized “piracy” through a legiti-
mate institution such as the WTO."

A NEW DIRECTION?

The online gambling market is growing. In 200? it
generated global revenue of $26 billion.” According
to some estimates at least half this revenue results
from U.S. bettors gambling online illegally with off-
shore operators.?! Internet gambling is still a small
part, only 13 percent, of the $335 billion worldwide
legal gambling market. However, it is growing rap-
idly and, as in other industries, it has the potential to
be hugely disruptive. Already it is reducing revenues
in horse racing because other sports events are
opened for bets online. Operators of legal casinos
and card clubs fear that gamblers may increasingly
elect to stay home rather than visit brick-and-mortar
establishments.

Technology now puts bookmaking in every living
room and in every device with Internet access. At
some point efforts to restrain consumers may be futile.
In 2010 Rep. Barney Frank (D-Massachusetts) held
hearings on a bill, the Internet Gambling Regulation,
Consumer Protection, and Enforcement Act, that
would legalize Internet gambling. It would require
online operators in any country to obtain a federal
license before accepting wagers from Americans.
Federal and state tax revenues would increase as
these operators reported customers’ winnings to the
government.

Advocates of the legislation argue that the exist-
ing situation of a broad ban is unworkable. It only
pushes online gaming underground, turning other-
wise law-abiding citizens into criminals and subject-
ing them to risks of criminal activity and fraud. With
government licensing, online gaming sites would
need to meet regulatory standards. In addition, a ba-
sic American value is the right of personal freedom,
If millions of people want to gamble in the privacy of

'° Gabriel L. Slater, “The Suspension of Intellectual Property
Obligations Under TRIPS: A Proposal for Retaliating Against
Technology-Exporting Countries in the World Trade
Organization,” Georgetown Law Journal, June 2009,

pp. 1371-72.

20 “Shuffle Up and Deal,” The Economist, July 10, 2010
special report, p. 4. ‘

21 “U.S. Defers Bank Rules on Internet Gambling," The Wall
Street Journal, November 28-29, 2009, p. A2.
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copyrighted entertainment material? Is that a
bad precedent?

4. Should the United States have abrogated its com-

mitment to gambling services under the General
Agreement on Trade in Services (GATS)? Did it
have better alternatives?

5. How can the dispute between the United States

and Antigua and Barbuda be resolved now?

6. Do you support the proposed Internet Gambling

Regulation, Consumer Protection, and Enforce-
ment Act? Why or why not?

7. Are current state and federal laws on gambling

optimal? Should the nation move in the direction
of stricter prohibition? Or should it move to more
permissive laws, including those to legalize online
gambling?




