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THE OBJECTIVES OF THIS CHAPTER ARE TO: .
* Understand the role of fashion in the design inspiration and development process

* Differentiate from among the methods used for design inspiration and selection,
and explore the role of ethics for each -

» Understand thé definition and concept of intellectual property

. _Explore the difference between design inspiration, creating knockoffs, and

copyright infringement
)

* Compare and contrast the concepts of branding and brand representation with
design and style

+ *Understand the relationship between developing intetlectual property and
+ participating in thé fashion adoption process

¢ Examine the economic incentives for unethical behavior with resgegt"to design
and intellectual property :
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Fashion products are valued by consumers for their style to an extentthat surpasses
the item’s ability to meet basic physiological needs. Fashipns fulfill social and
psychological needs rather than consumers’ primary physiological needs of
warmth, protection, and comfort. However, fashion apparel can meet these physi-
ological needs as well. This functional elgment of fashion apparel introduces

complications and controversy—ethical, artistic, and economic—with regard to,

owning and protecting design innovations.
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FIGURE 4.1
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Fashion exists when a critical mass of consumers select similar styles of
apparel that fulfill desires to exhibit personal tastes, indicate membership in
recognized groups, and/or demonstrate abilities to purchase exclusive or expensive
merchandise. The fact that fashion is acquired out of desire, rather than necessity,
lends conflict to the purpose of apparel and the role of design innovation presented
through' clothing. Fashion clothing, because of'its functional body-covering role,
is not protected by copyright law except in the case of specifically functional
design features such as zippers, other fasteners, and unique patterns in fabrics and
stitching (such as the Levi Strauss & Co. back pocket stitching). The roles of fashion
apparel, footwear, and accessories as both functional and artistic items complfcate
the ethical perspectives of their fair use in the marketplace. Ongoing debates, often
taking place in courtrooms, continually investigate whether design styles can or
should be owned by copyright holders.

Design inspiration is complex, resulting from myriad influences. Completely
new fashion products or styles are rare. Current fashions combine previous design
ideas; they reflect historical, political, and technological influences and provide
a combination of functional néw style élements that generate consumer ‘excite-
ment while still exhibiting a certain level of comfort from familiarity. Essehtfally
all “new” fashion styles are based on something that has been seen before. This
concept wds summarized by Donna Karan in the Foreword of Bonnie Young’s (1998)
Colors of the Vanishing Tribes: “As a designer, I am always asked where my inspiration
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comes from. Thie answer lies in the advice my mentor, Anne Kleift, gave me: ‘God
gave you two'eyes. Use them!””

Fashion can apply to many categories, including home appliances,, architec-
tural structures, automobiles, literature, food, leisure activities, and hairstyles.
Among the most obvious examples of fashion items are apparel, footwear, and
accessories. The fashion aspect of these items are most easily recognizable by the
styles depicted through silhouettes but can also be identified through branding,
logos, signature colors, patterns or prints; and.other distinctive design elements.
For example, Tommy Hilfiger apparel, denoted with the distinct flag logo, may be
a particularly fashionable item. A simHar-gxample is the Louis Vuitton handbag,
recognized by its signature fabrie; those who value fashion might consider this item
to be.desirable. Alternately, a classic-line short suit jacket without lapels, inspired
by Coco Chanel, might be a popular style and therefore in fashion.

- N S R A . IS
FIGURE4.2 Itisdifficult to identify the originator and/or classic designs and styles that
reappear on a seasonal basis. Goqd Housekeeping (October 2005) offers examples of how
simple it is to.find fashions of similar,styles offered by a variety of designer prands and retail-
ers at prices,ranging from budget to bettey.
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FASHION THEORIES ON ADOPTION AND DIFFUSION
The democratization of fashion was observed by Edward Sapir (1931), who noted that
the Industrial Revolution permitted the spread of fashion diffusion by enabling a
greater number of people to afford the fashions that could finally be mass-produced.
Thorstein Veblen (1899) introduced the concept of conspicuous consumption in
his bookThe Theory of the Leisure Class. He observed-that fashion apparel, because of
its highly visible nature, is a historically popular way for people to advertise their
wealth and status—whether real or perceived. He stated that people arewilling to
forgo other, less visible, needs and comforts in order to support a certain amount
of wasteful consumption, such as purchasing fashion items. He theorized that the
social good and psychological satisfaction of portraying consumption activities
made conspicuous consumptior 4 rational choice. Veblen was also aware of the
economic and social effects of copying original fashion items, when he commented
that “the aesthetic value of a detected counterfeit in dress declines somewhat in the
same proportion as the counterfeit is cheaper than its original. It loses caste aesthet-
ically betause it falls to a lower pecuniary grade” (p. 120), Thus, the role of copying
has longir been recognized and accepted in the fashion process. In fact, acceptance
of copymg“ln the fashion industry has historically been differentiated from copyihg
of other creative products (such ds book authorship), as evidenced by the followmg
comment from Arnold Plant, a BritisH professor of economics, in 1934:

The leading twenty fitrms in the haute couture of Paris take elaborate precau-
tions twice each year to prevent piracy; but most respectable “houses”
throughout the world are (fuicf( in the market with their copies (notall made
from a purchased original), and “Berwick Street” follows hot on their heels
with copies a stage farther removed. And yet the Paris creators can and do
secure special prices for their authentic reproductjons of the original-—for
their “signed artist’s copies,” as it were (p. 172). )

The fashion adoption process is familiar to apparel designers, praduct devel-
opers, sourcing specialists, and retailers. As styles go through 1'procéss of diffu-
sion and are made readily available to consumers, fashion cycles, or trends, become
established. Fashion is the prevailing style at the time. As pteviously mentioned,
style can bé depicted by silhouette, color, color combinatiohs, print, fabric or other
material, or specific design or pattern. Seasonal styles ate conceived and preserited
by fashion designers who typically display their work through runway shows:.
These couture fashions are then worn by high-profile people who are often photo-
graphed for popular media outlets such as Women's Wear Daily, People, and InStyle.
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After the styles gain credibility as being fashignable, mainstream manufacturers
and retailers modify them for potential adoption by large numbers of people. Wide-
spread adoption transforms a style into an accepted and recognized fashion.
George Simmel, a German sociologist, wrote in 1904 about the two contrasting
forces of fashion—conformity and individuality. He observed that “the elite initi-
ates a fashion and, when the-mass imitates it in an effortto obliterate the external
distinctions of class, abandons it for a newer mode” (p. 5). In his essay on fashion
he emphasized the role of imitation in the adoption process. He noted that without
broad acceptance of a prevailing style, fashion would not exist, and observed that
“thevery character of fashion demands thatit should be exercised at one time only by
aportion of the given group, the great majority being merely on the road to adopting
it” (p. 9). How are the masses of consumers who eventually validate a style able to
acquire the merchandise? Obviously, it must be made widely available at affordable
prices. When the demand for merchandise similar to a desirable, but often limited,
fashion item is established, the market for imitation items is born. With great
insight, Simmel stated, “The more an article becomes subject to rapid changes of
fashion, the greater the demand for cheap products of its kind, notonly because the
larger and therefore poorer classes nevertheless have enough purchasing power to
regulate industry and demand objects . . . [and] even the higher circles of society
could not afford to adopt the rapid changes in fashion forced upon them:by the
imitation of the lower circles if the objects were not relatively cheap” (p. 15).
Historic references to fashion adoption theorize a trickle-down process, where
the upper class sets the prevailing style by wearing the latest expensive fashions
shown in the couture houses. Current fashion is typically initiated-by and asso-
ciated with high-profile individuals, groups, or cultures. Rather than exclusively

-emanating from the upper class (such as haute couture runway items worn by

socialites and celebrities), we also look to popular events, television shows, movies,
athletes, subcultures, musicians, or other entertainers for influence. Fhe griinge
look of the 1990s and the sweat suits and leggings of the 1980s exemplifytrickle-up
fashion, where casual clothing of the masses found its way into designer collec-
tions. Cultural influences that become popular across a wider consumer audience,
such as Sean John apparel (inspired by the youthful, inner-city population), demon-
strate the trickle-across fashion theory.

Another way to.explain fashion adoption is through role theory. In The Presenta-
tion of Self in Everyday Life, sociologist Ervin Goffman ¢1959) described the way.that
people perform in their life roles as if they were players on a stage. Visual cues such
as clothing choices are components of the roles being played. Role theory suggests
that our outward appearances (e.g., clothing choices) are selected to. explain qur
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Haute Couture Collections

Deslgne I\
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FIGURE4.3 Doeringer apd Crean’s fashion pyramid

roles in so'ciety. In other words, we use fashions to express our place in the world.
This concept is related to the concept of symbolic interaction, which was explored
and presented by sociologist Herbert Blumer (1964) in his book Symbolic Interac-
tionism: Perspective and Method.. The theory of symbolic interaction expands on role
theory to explain that the human process of social-interaction. creates meanings
for the people involved through language and.thought associated by and resulting
from interactive communication. Role theory and the theory. of symbolic interac-
tion explain fashion adoption as a process of adapting one’s appearance to better
explain messages conveyed by theiwearer.

The fashion pyramid (Doeringer and Crean, 2006) illustrates how fashion
apparel typically originates in the elite setting of haute couture collections, where
onlya small group of consumerswill adopt the items, and then increasingly greater
volumes of apparel in fashionable styles are produced as the uniquefashion content
of the items are modified to reduce production costs, increase production speed,
and yet still resemble the fashionable styles that consumers want. Generally, this
“watering down” of fashion results in less distinguishing features in the apparel
details (such as modified and diminished pockets, belts, and fasteners; finishing
techniques, and fabrics) that enable production and retail costs to be reduced.
These modifications can also change the new products enough from the originals
to prevent lawsuits.
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Because fashion evolves, generally building on recent trends rather than
presenting entirely new style elements each season, merchandise for new lines
and seasons rarely includes altogether unfamiliar styles. The “newness” of fashion
often emerges by transforming familiar styles with new colot combinations,
hemlines, shoe heights, and silhouettes. Historic influences are incorporated along
with new concepts as potential fashions are designed and introduced for consumer
consideration. Director of Levi’s brand presence, Amy Jasmer, described the typical
process of fashion design when Victoria Lynford was tapped t6 serve as Designer
for a2 Day with Levi’s (Tucker, 2006b): “We told her to go out and see the denim
trends, and then go to one of our stores and see what we do.” Lynford reviewed the
Levi’s archives and discussed her design plans with a team. According to Jasmer,
this helped lead to a “successful jean design” because Lynford was familiar with the
styles of existing Levi’s jeans and knew how she wanted to contribute to that. The
new design was not created in a vacuum, nor did it differ substantially from the jean
style familiar to Levi’s customers.

FASHION BRANDS
The American Marketing Association (AMA) defines “brand” as a name, term,
sign, symbol, or design, or a combination of them, intended to identify the goods
or services of one seller or group of sellers and differentiate them from those of
competitors (www.marketingpower.com). According to the AMA, the legal term
forbrandis “trademark.” Copyrighted logos are also known as trademarks. A regis-
tered trademark (i.e., a trademark registered with the U.S Patent and Tradémark
Office) is denoted by the symbol ®. An unregistered trademark, or one+in which
the registration is pending must use the ™ symbol; likewise a claimed service
mark, to indicate ownership of intellectual property designating a service may use
the symbol M prior to official registration. Although these informal trademark or
service mark designations do provide some protection in the marketplace, official
tegistratioh ensures that the claim for ownership will Be legally re¢ognized. To be
successfully registered by the United States Patent and Trademark Office, the trade-
mark or service mark must clearly distinguish the product or service from others
in commerce. Registration is important for fashion tradenfark owners, particu-
larly when they seek to register surnames, which require establishing a secondary
meaning for consumers. For example, in order to successfully register the name
“Zac Posen” as a trademark, Zac'Posen must be linked to a secondary’meaning
beyond that of a personal name. The trademark registratiormay be apptoved when
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" ’Brand—A nafme term, sign; symbol or ées1gn, ora combmatxon of t eg&
mtended to’ 1Jent1fy thegoods or serv1ceg; of pne seller or §rodp of seﬁers an
dl erenuate th?m from those of competxtqrs (vx;va marketmgpower com)

. Fyy W *g;« wenshd “§

£, Copnght—A reglstratton of 1ntell€ctual property gvgnershlp thgt protegt&
Martlstlc anc} literary work (www.uspto,gov)., P R ¥ :

» i:Couhterfeit-~A product that bears the label or distinct copyrighted design
¢1}7; featareof.another:designer or.brand without having.paid litensing feds:or
< . Dbtaifing perthissioh tocopy the trademark.f.t e #%5 4 & &« T

P “‘K;Igékbff-A fashion item that i§ almo'st ufentlcal to'a dé%lgnef orbrand. nﬁmg
productin style, but does notbear false labehng to'misléad the cohsumer into
thinking that the garment is an object of the name brand itself.

Patent—A property right granted by the government of the United States to an
. awinveintor to “exelu;le others from making, using, offering for sale, or selling
" thei mventlop throughout the United States or tmportmg thei 1nventlon into tha
Unlted States” fora hmlted tlm% inr exchapge for pnb?xc dxsclosure of the inven-,

£ 4

4 tion when the patent.is grantqd (www,uspto. gov)

¥ ¥
«. Piracy—The act of illegally.copying-branded merchatdise or protected intel-
_.Jectual property, named for the acts of maritime pirates who commitrohbery
«~ .40t thejr own gains. Piracy-in tetms ofinte]lectual property refers to-the thef
< ;.. of gopyrighted work, trddemarks, service'marksyand patents. = =« 0
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ZacPosen can estoblish that consumers recognize the name as a designer of fashion
goods and notjust the name of an individual person. Registered trademarks make it
illegal for others to use or sell merchandise bearing the trademark without permis-
sion. Furthermore, trademarks are protected as part of the law prohibiting unfair
competition. «

Consumers often see a brand as astatus symbol, Lack of possession or display ofa
certain brand may be seen by some as failure to achieve a desired status. For example,
Lacoste is a longstapding brand with a recognizable logo—the.crocodile—that has
been a popular fashion item, especially among tennis players, since the 1930s. A
polo shirt without a logo.does not represent the leve] of prestige for its wearer that
is associated with the Lacoste shirt. Other brands of similar shirts, such as Polo by
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Serv1ce Mark—The same as a trademark, except that i it identifies and dlstln-
gulshes the source of’ a service rather thana product (Www. uspto.gov).

Trade Dress—A product’s design, product packaging, color,tor other distin-
« guishing nonfunctional element of appearance (www.uspto. gov)..The Trade-
mark Manual of Examination Procedures, (TMEP). §r202.02 states,that, in an
application for trade dress; distinctiveness and fupgnonahty are fwo separate
isses, both of which must be considéred by the examining attorney: Trade

« dress is an extension of trademark law that-extends when the product brand

achieves sécondary meaning:for consumers insomuch; that if it'is copied,, -

% . wconsumers will associate the copy mistakenly to be the original, -

»

Trademark—A word, phrase, symbol; or design, or acombination of wotds,
phrases” symbols, or dengns that identifies and distinguithes the-ource f
«the.goods of one party from those of others. THe-6wner of a régistered ttade-

» mark may pursue legal proceedings for trademark infringenient to‘%’reVéi’fﬁ
-unauthorizéd use of the trademark although registration is not tequiréd.
Trademarks can be renewed forévet as 16ng as they ate being ised i contitherce
(Www.uspto.gov).
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Ralph Lauren (represented by a horse-riding-polo plager logo), are different from
generic polo shirts and unique to their brand owners because their particular logos
are copyrighted. Branded merchandise, evident by distinctive trademark features
(such as the Nike “swoosh” or the word “PRADA” on a handbag), is often viewed as
more desirgble and more fashionable, than unbranded merchandise. Furthermore,
branded merchandise is more expensive because (1), the law-of supply and demand
allows the market to bear higher prices associated with more desirable merchandise
and (2) the costs associated with advertising brands and protecting copyrights are
significant. Because logos are easy to recognize and potentially lucrative for anyone
to sell, they are tempting to copy. Issues of ethigs arise when those who do not own
the trademarks are motivated to modify or copy popular logos, trademarks, or
service marks and therefore benefit through sale of fake merchandise. ,

In addition to the concept of role theory previously discussed, Goffman (1959)
also described the theory of symbolic interaction; a system where people portray
behaviors and appearances that are interpreted by others as they negotiate social
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situations. Fashions, particularly those associated with explicit symbols such as
logos or signature patterns, are easily recognized and widely used in social situa-
tions to both provide and interpret information dbout the wearers’ taste, interests,
rank or status, wealth, and personality. Consider the sports fan decked out in Dallas
Cowboys merchandise—cap, jersey, sweatpants, jacket, etc. The message is clear.
Ata glance we know (or at [east assume) about the wearers’ interest in professional
football, and his or her passion for the Cowboys. Furthermore, if the items feature
the trademark logos, we assume that this consumer is willing to spend hundreds
of dollars on trademarked merchandise that is only legally available from licensed
producets and through specified retailérs. THe Dallas Cowboys and the National
Football League (NFLYown the trademark and have the authority to determine what
merchandise will display the copyrighted logo. The producers and sellers of the
meérchandise pay for licensing rights, and the economy of trademarked merchan-
dise is built—along with the opportunity and market for copies.

Because logbs and signature patterns, prints, and colors are highly visible and
recognizable, they are easy to modify into new, similar styles and to copy outright.
Modern technology (e.g., Internet access to high-resolution logo images) and high-
performance embroidery machines that can produce thousands of copied logos per
hour further-motivate counterfeit production. Intellectual property ownership and
copyrighting become important jssues when 3 design or style is recognizable, asso-
ciated with a certain status, and popular enough to be demanded by consumets.

" WHAT IS INTELLECTUAL PROPERTY?
Intellectual property is an idea of invention, such as a particular fabric print, apparel
detail such as a stitching design, or name. Intellectual property recognizes exclu-
sive ownership through copyrights, trademarks, and patents. As its name implies,
copyrighting offers the owner of original creative work the sole right to-reproduce
and distribute the work. Others who want to reproduce the work'must-seék permiis-
sion, and generally pay a royalty to the owrter to do so. Names, symbols, pictures or
words, unique packaging, colot combinations; product styles, and overall presen-
tations that are associated with intellectual property may be granted tradematrk
status. The words “trademark” and “brand” are used interchangeably to signify
protected intellectual property. ’

Patents, which are associated with intellectual property of inventions, have
virtually no application to fashion produicts for two reasons. First, patents are only
granted to new ideas. As previously mentioned, most fashion products include
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some element of historic style. Second, the patent application process is prohibi-
tively long. Fqr a fashion style, the fashion window will have closed long before
the patent has been granted. But patents do offer important protection for manu-
facturers with inventions related or contributing to the production of fashions.
Patented fashion items include manufacturing processes to make pleats or other
fabric variations, the manufacture of fibers, fabrics, and dye materials, and the
processes to affix beads or sequins..Additionally, mechanical inventions, such as
buckle and zipper fasteners, are often patented.

Brand owners create distinction for themselves in competitive markets when
their advertising and other promotional techniques (coupled with customer experi-
ences) lead consumers to associate status, success, prestige, improved quality of
life, and other psychoogical and sociological benefits with the use of the partic-
ular branded product. Picture an image you associate with names such as Chanel,
Nike, Calvin Klein, Sean John, Crocs, and Liz Claiborne. Chances are that you
easily pictured images consistent with the advertisements and products of these
brands because they are widely familiar to conspmers, and distinctly different
from one another. A brand that has built a strong assqciation with a.product cate-
gory achieves great economic advantage in the marketplace. Consider the prod-
ucts associated with Kleenex; Xerox, Jell-O, iPod, Chapstick, and Under Armour.
For these products, the brand defines the product. These products are so closely
connected to their brand names that it is in the companies’ best interests to spend
significant.time and money protecting their exclusive ownership. Tiffany spends
over $1 million each year just on tracking and ceasing counterfeit onlié auctions
(Casabona, 2006e). Lacoste spent $5 million in lawyer fees in 2006, which resulted
in the confiscation of three milliorunitsin 4,000 different actions (Thomas, 2007).
Companies often budget funds specifically to educate consumers, retailers, and
other brand owners that their identities should not be used to generically define
styles or product categories.

In many instances, the corporate reputation of a company that creates and sells
goods is established through its products (Fan, 2005). When consumers mistake
imitation merchandise for authentic goods, the reputation of the brand—and
the business behind it—is compromised. For this reason, certain distinguishing
fashion elements are protected by copyright law. Copyright law enables brand
owners to recover financial damages when'it is prqven that sales of infringing
merchandise have confused consumeérs to an extent that they mistake the copy for
the real thing. As mentioned previously, fashion products themselves rarely receive
copyright protection because of the functional nature of the creative work. But copy-
right law does cover artistic elements applied to clothing (e.g., the pattern designs
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FIGURE 4.4 Chanel ad that shows ownership of a name
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of Burberry fabrics). Branding and logos offer additional economic advantages to
producers ofifashion merchandise, as discussed in the preceding section: It is also
important to brand owners that their intended brand image is widely recognized by
consumers. This secondary meaning is a recognized component in the registration
of trademarks and plays an important role in the validity of competitor challenges
in trademark law.

The nature of the fashion industry, where constant change is needed to ensure
job security and to fuek.commerce, presents challenges to brand owners who are
torn between protecting their intellectual property and taking part in the indus-
try’s inherent “sharing and borrowing” that creates consumer demand and gener-
ates sales. Virtually no designer can create a completely unique line of fashion
merchandise that will sell in the market, yet all would like the.profits resulting
from a hot fashion trend. This is a long-standing controversy in the field of fashion;
designers have sought to protect the ownership of their creations for nearly 100
years..The Fashion Originators Guild was.formed in 1932 by a group of designers
who urged retailers to boycott manufacturers of copied designs. But trying to make
retailers the responsible filter for ethics in the fashion industry was ill-founded
because.retailers had little motivation to increase their costs of merchandise and
correspondingly decrease their salesiwolume and markup. Furthermore, it:has
been—and continues to be—difficult for original désigners to identify a specific
trade infringement for styles that do not have'copyrighted items such as trademark
logos, unique embroidery, and surface patterns on fabrics. And sometimesthe very
designers who indignantly complain about being copied are often targets of intel-
lectual property complaints themselves. '

Over the years, the Federal government has sought to'bringa certain degree of
ethics to the marketplace via legislation. The Tariff Act of 1930 offers protection
of trademarks. The Landham Trademark Act of 1946 put the.obligation of respon-
sibility on producers and made it possible for trademark owners to sue to protect
their work from being copied. The Trademark E4w Revision Act 0of 1988 introduced
proteetion for intellectuakproperty owners at the Federal level in the United States.
More recently, House of Representatives Bill 32} known as the “Stop Counterfeiting
in Manufactured Goods Act,” was signed into law by President George Bush in2006.
This‘law, the U.S: Federal Trademark Dilution Act, calls for prison terms of up to 20
years, fines up to $15 million, and mandatory forfeiture of merchandise, destruc-
tion of equipment used for manufacture, and restitution provigions to owners of
intellectual property in response to counterfeiting. In addition tostiffer penalties,
the new law criminalizes cSunterfeit trafficking regardless of whether the coun-
terfeited products have counterfeitlabels. This nteans that the styles themselves,
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whether or not they have been actually labeled with counterfeit logos or brand
names, are subject to intellectual property protection. This is important because
counterfeit goods can be manufactured in one location, imported, and then labeled
in the final stages of distribution.

The Design Piracy Prohibition Act was introduced in the U.S. Senate in August
2007 after being presented to the House of Representatives in April 2007. At his
press conference in New York City’s fashion distritt to support the act, Sen. Charles
Schumer (sponsor of the legislation) was accompanied by notable fashion designers
including Jeffrey Banks, Narciso Rodriguez,.Nicole Miller,.Marc Bouwer, Ri¢hard
Lambertson, Yeohlee Teng, Dana Foley, and Susan Posen (CEO of Zac Posen), as
well as the past president and- current executive director-of the Council of Fashion
Designers of America (CFDA), Stan Herman and Steven Kolb (Ellis,.2007). The
proposed legislation calls for fashion designs, defined as:fthe appearance as a
whole of an article of apparel, including ornamentation,” tobe subject to protection.
under the law. Among other things, the bill would protect original fashionidesigns
for three years from their date of registration with the U.S. government. At the time
of this writing, this act.had not yet become law. :

Theintellectual PropertyOwners Association (IPO) is a nonprofit trade.group
established in 1972 and-based in Washington, b.C., that has traditionally focused
on patent issues, but recently added trademark issues and:counterfeiting to its
agenda. The IPO has a Counterfeiting and Enforcement Committee, whose charge
is to “develop materials and programs to educate intellectuakproperty owners and
other members of the publie about legal and practical developments and strategies
with respect to counterfeiting and piracy” (www.ipo.org). In the United Kingdom,
the Quality Brand Protection Gommittee (QBPC) is the IPO equivalent (www.gbpc.
org). Anonprofit trade group based in Washington, D.C., the International Anti-
Counterfeiting Coalition (JACC),.is comprised of trademark owners and exists for
the purpose-of identifying trademark infringements and seeking recourse ftom

thase manufacturers. This watchdog group.compilés information about counter-
feit activities and advocates for stronger anticounterfeiting legislation and greater
consumer knowledge of the effects of counterfeits.

Fashion items are particularly difficult to.protect using:intellectual property
laws.for several reasons. As previously mentioned, the process of fashion creation,
with tendencies to modify existing styles and reuse historical influences, contrib-
utesto the difficulty designers have in copyrighting and protecting their creations.
Therefore, determining the specific design to be copyrighted is difficult. Andther
even more intrinsic barrier to- protecting apparel fashion is that the fashion items'
themselves, clothing, have usefulness beyond thesstyle designs. Historically, only
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Box 4.2

THJE INTERNATIONAL ANTICOUNTERFEITING COALITION (1acc) -

The IACC website presented the following in 2007:

55 %

Counterfeiting costs U.S. businesses $200 billion to $250 billion annually.
Since 1982, the global trade in illegitimate goods has'increased from
$5.5 billion toapproximately $600 billion annually.

part due to consumer demand.

The World Trade Organization éstimates approximately 5 percent to
7 petcent of the world trade is in counterfeit goods.
U.S. companies suffer $¢ billion in trade losses due to international,

copyright piracy.

&
&

- Counterfeit merchandise is directly responsible for the loss of mdre

than 750,000'Americanjobs, according to the U.S. Customs and Border

Lrotection (CPB).

%

Brand Ov«!ners That-Are Members of the Interrational
AntiCOunterfeiting Coalition (IACC) ¢

¥eg

Abercrombie & Fitch 3
Activision, Inc. e
Adidas Internatjonal Inc.. .
American Eagle Outfitters-Inc..
Art In Motion

Ashworth Inc.

Batmark Limited

BeBe
Blueholdings Ing.

Butberty Led.

Calvin Klein Inc.
ChanelInc.-

Chronfe Hearts s gl

&

+ ¢Fila USA Inc: Py

Cisco Systems.Inc.
Coach =
Columbia.Sportswear Company
Daimler Chrysler Corpotation
Deere & Company
Dickies® Brand Apparel

and Accessories
Dolby Laboratories Inc.
Electronic-Arts Inc.
Energizer
Estee Lauder Companies
Federal-Mogul Corporation

#

. ‘Counterfeiting has ircreased over 10,000 percent in the last two decades.in
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BOX 4.2 continued from page 91 e
HE mTEMATJ:mAL mnceummmmm ﬁﬂﬁbmiﬁ (mxcz)a, ns .
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FM Approvals LLC Paul Frank Industries Inc.
Ford Motor Company Perry Ellis International Inc.
General Motors Corporation Pfizer Inc. .

Gucci America Inc. Philip Morris International Inc.
Harley-Davidson = = " Philip Morris USA
Harman International Procter & Gamble
Hit Entertainment Puig USA
JEInternational SA Quiksilver Inc. B *
Johnson & Johnson Healthcare. Reebok International Ltd.
Systems i : Richemont International Ltd.

Kate Spade LLC {Cartier)
LaCoste'USA Inc. # Rolex Watch USA. Inc.
Levi Strauss & Co. Seven For All Mankind LLC*
Lexmark International Inc. The Collegiate Licensing Company
Limited Brands The Gillette Company
Liz ClaiborneInc. | The Hearst Gorporatiop/
Lorillard Tobacco Company  * King Features
Louis Vuitton Malletier The Timberland Company
Lucasfilm Ltd: The Walt Disney.Company
Mars Incorporated Tiffany & Company

» iMarvel Enterprises Inc. Tommy‘Hilfiger USA Inc.
MGA Entertainment Underwriters Laboratories Inc.
Microsoft Corpozation VF Corporation .
Nikelnc. == Viacom Inc.
Nokia Inc. ¢ Vivendi Universal Games Inc:

Oakley Inc. YKK Corporation of America
Orange County Choppers ¢ Zippo Manufacturing Company

k
SOURCE: http:/Avww.iacc.org, reprinted with permlsscon
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creative designs that have o secondary utilitarian function have Been subject to
copyright. This means that specific stitching or appliqué patterns that are applied
to apparel can be copyrighted, but the cut of the garment itself cannot be protected.
Designers are debating this issue, but must continuously weigh the cost of fighting
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copyists with the need to move on and create the next season’s fashions. Addition-
ally, as has previously been mentioned, designers are apt to create rules that will
actually target themselves as copyright offenders, as the inspiratiofi for fashion

styles and interpretation of trends is so vast, and the resulting fashion products
often very similar.

Extent of Intellectual Property. Dllemmas
in the Fashlon Industry
As the debate over knockoff styles and fashion copyrighting continues, the
infringement of copyrighted and trademarked intellectual property is growing to
unprecedented levels. Even with the legal protections offered to trademark holders
(brand owners), the unlicensed production, distribution, and sale of branded prod-
ucts is rampant. Counterfeit merchandise is produced and sold worldwide. Why?
Because these activities, seen by many as unethical, can nonetheless be proﬁtable
But the greater the sdle of counterfeits, the greater the loss for tradeinark owners.
It is estimated that counterfeit goods cost U.S. companies $200 billion to $250
billion each year when consumers buy fake goods instead of the “real thing” (Clark,
2006b). Furthermore, the IACC estimates that more than 750,000 jobs in the United
States are lost because of the counterfeit goods that are manufactured overseas.
According to the IACC, estimated sales of counterfeit goods exceeded $600 billion
in 2006, with,$139 million worth of counterfeit goods seized by customs without
reaching consumers. Counterfeit goods sold through unauthorized channels do
not contribute taxes to the economy and as previously mentioned, jeopardize the
product reputation of brand owners. This unethical practice is fueled by consumers’
demands for branded and stylized merchandise coupled with their preferences for
paying far-below-market prices. Liza Casabona (2006€) reported that Seven For All
Mankind knpocks 10,000 auctions off eBay every month using the Verified Owners
Rights Program, an automated system (VERO) that enables brand owners to report
suspected counterfeit auctions. Despite the vigilant monitoring, demand for the
merchapdise and potential for profit are so great that the number of reported and
interrupted auctions does not decrease.

. Inhis presentation to,the JACC in October 2006, Ed Kelly, an intellectual prop-
erty rights attorney, indicategl« that consumers are “partners in crime” with coun-
terfeiters whenever they, buy counterfeit goods. He noted that counterfeiters are
often involved in drug trafficking, prostitution, and terrorism—activities tﬁat
are supported by income generated Qhrougp the sale of counterfeits. Designers of
original merchandise and brands, many of whom are members of the IACC, claim
that counterfeiting creates public health and safety hazards in addition to economic
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BOX 4.3
FIVE REASONS YOU SHOULD NEVER FAKE IT

1. Counterfeiting is illegal and purchasing counterfeit products supports
illegal activity.

2. Counterféiters do not pdy taxes meaning less money for your city’s schools,
‘hospitals, parks, and other social | programs.

3. Counterfeiters do not pay their employees fairwages or beneﬁts have poor-
working conditions, and often use forced child labor. .

4.°The préfits from tounterfeiting-have been linked to'funding organized
crime, drug trafficking, and terroristactivity. =

5. When you purchase a ‘fake, you become part of the cycle of counterfeltmg and
your money directly supports these thlngs you would never want to support .

SOXIURCE.http.!/IACC.org,ﬂrepzrmted with pﬁermlssmﬁn. ¥ i e o # "
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harm. This is particularly true for industrial ptoducts such as bolts, screws, brake
pads, and for pharmaceuticals. Susan Scafidi, a law and history faculty member at
Southern Methodist University and author of Who Owns Culture? (2003), sponsors a
blog that is dedicated to newsworthy counterfeit fashion activitiés (http://counter-
feitchic.com). The volume of information on this blog alone dffers testimony to the
vast extent of the counterfeit fashion market.

THE FASHION DESIGN PROCE'SS:’KNOCKOFFS VERSUS COUNTERFEITS.
Copying in the fashion industry occurs over a wide spettrum—frdmi deliberate
deceit for illegal profit by counterfeiting trademarked logos, to ‘deliberate style
copying of runway garments for sale at moderate prices to mainstream Efustomers,
to unintentional or coincidental similarities in products thdt have been developed
based on popular trends. Several authors (Green And Smith, 2002; Raustia}la and
Springman, 2006; Winograd and Tan, 2006) have contrasted the practice df design
copying versus tradémark counterfeiting and present arguments that support the
legal freedom of designers to copy styles. For example, Kal Raustiala and Christo-
pher Springman (2006) contend thatwithout fashioh copies, the fashion cycle would
slow, prohibiting designers and fetailers from reaping sales that currently result
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from quickly changing seasonal merchandise. Hilton, Choi, and Chen (2004) note
thatitis difficult to ascertain the quality or monetary worth of fashion items unless
value, or credence, is applied to them by others. This phenomenon, known as
“credence goods” is associated with luxury goods and-exists when value is connected
to the brand or reputation of a designer, manufacturer, or retailer. Because
consumers see value in popular brands and styles, copyists have clear motivation to
produce fashions that resemble or might be mistaken for-items that are credence
goods. This critical issue—whether the géods are actually confusingto the consumer
and genuinely mistaken for authentic branded merchandise—is.the underlying
difference between copyright and trade infringements..Copyrights do not have to
be proven to be confusing to consumers, whereas lawsuits based on trade dress (or
style) infringements ‘do. Consider the situation where a “Tiffany-inspired” lamp is
made from plastic and designed as a furnishing for a child’s doll house with a price
of $1.99. This design is unlikely to be mistaken fdr a real Tiffany lamp, as would be
necessary for a trade lawsuit, but if the style itself is copyrighted, the sale of toy
lamps in the copied style could be legally halted: -

Cathy Horyn (2002) described the discovery of Balenciaga designer Nicolas
Ghesquiere’s inspiration source for a vest presented in his 2002 spring collection:
a little-known designer, Kaisik Wong, who had designed the original in 1973. The
Balenciaga design offered identical patchwork shapes and placements and decora-
tive tassels, admittedly copied-from Wong by Ghesquiere. Horyn'noted that “the
freedom to copy is largely taken for granted at all levels of the-fashion world,”
and quoted Stanford University law profedsor Lawrence Lessig’s observation-that
“Copyright laws don’t cover fashion as they do publishing and music—nor should
they. We borrow and change—that’s the creative process” (p. B1o). Raustiala
and.Springman (2006) suggested that copying actually promotes innovation and
enhances opportunities-for the fashion design originator to offer new products to
consumers, a phenomenon they refer to as the “piracy paradox.” From this perspec-
tive, they explored and questioned the need for intellectual property protection in
the fashion industry. Robert Green and Tasman Smith (2002) explored the measure-
ment of the cost of counterfeit goods in the mrarketplace. They questioned whether
copies really hurt the leconomy and brand ‘owners. In their.artitle, “Executive
Insights: Countering.Brand Gounterfeiters,” they noted that the following criteria
must be considered when weighing the costs of counterfeit merchandise: produc-
tion cost of counterfeit goods, sales lost (oppertunity cost) by association for brand
owners, damages to brand equity, and tetal sales volume of counterfeit goods.

The speed of fashion change; often due to the quick market saturation of fashion
products resulting from widespread copies, strengthens the economic well-being
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of designers, manufacturers, and retailers. Traditionally fashions are introduced
and trickle, and then flood, consumer venues at a pace that provides the design
originator sufficient reward through sales and creative recognition. Technology
complicates problems for design.originators because athers are able to reproduce
the items and present them to consumers as fast as the original is'rolled out. The
extent to which the style of a fashion gaod is copied is an important-distinction
with respect to intellectual property rights. Intent to deceive either the wholesaler
or the customer with a counterfeit is clearly an ethical violation, and in fact illegal.
It is not as widely understood that creating an imitation, even if the’intent of the
manufacturer is clear, is also illegal. For example, in 2006, Burberry was awarded
$100,000 in damages by the U.S. District.Court in Manhattan from Marco Leather
which, the court determined, had infringed on Burberry’s trademark rights (Jones,
2006), Marco Leather'had imported merchandise that included wallets and hand-
bags with the widely familiar Burberry check design.

By contrast, creating merchandise that is similar in style to an original design,
known as a knockoff, is an important economic contributor to the fashion adop-
tion and diffusion process. However, the extent to which the knockoff resembles
ot is passed off as the “original” design determines the legality, and therefore the
ethics, of the copy. The fashion inriovation process obviouslyraises the question:
Is imitation the highestform of flattery for designers, or does it cut into their bottom
lines? In 2605, The Norman Lear Center held anevent titled “Ready to Share: Fashion
and the Ownership of Creativity,” which explored these issyes. The resulting'book,
Ready to Share: Fashior.and the Ownership of Ereativity (edited by David Bollier and Laurie
Racine, 2006), and aecompanying DVD prdvide insights and perspectives fegarding
fashion and design ownership and creative processes. The.scope of the global
fashion marketplace presents high stakes for creators who are cheated out of earn-
ings and for thieves who will go to great lengths to reap illegal gains.

Even when matket saturation ofrfashion products.is attributed to.a given
designer or company, where is the legal line between what is a counterfeit copy
and what is an acceptable knockoff? There is no cleat-cut answer in this situation.
The question of authenticity is importantfor items to be differentiated from others
sufficiently to be-protected by intellectual property laws.~For examplé, Victoria’s
Secret has filed a legal request against Aspen Licensing Intérnational (Casabona,
Jan. 2, 2007) askingsthe court.to declare that the lingerie company’s ski-themed
mercharidise with the word.“Aspen™and imagery of the-Aspen environment:does
not infringe on Aspen Licensing International’s trademark:

Authenticity is related to the seller’s intent to deceive consumers. If a consumer
buys something believing that the item is an authentic representation of the brand,
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but later discovers it is a copy, the laws currently support removing that seller from
the market. In their journal article on counterfeiting, Gtossman and Shapiro (1998)
discuss deceptive versus nondeceptive counterfeits, and note that both-types of
items can infringe on intellectual property rights to some degree. The authors dlso
mention the fact that fashion items themselves are not protected. To win in court,
brand owners must prove that their reputations are hurt as a result of fakes. For
example, when a buyer on Canal Street in New York City knows the “Guc‘ci”-looking
watch is a fake, Gucci’s reputation is not jeopardized, so there is no legal recourse
against the style copier. Alternately, when the eBay buyer of a fake Louis Vuitton
handbag—who believed the bag to bé real—is'disappointed with the poor quality;
the brand reputation is put in jeopardy, supporting the legal right of Louis Vuitton
to seek injunction against the manufacturer.

The range of intellectual property rights lawsuits is indicated by the news
headlines shown in Box 4.4. Clearly, there is no simple solution to the intellectual
property rights dilemma; companies must therefore consider ethical aspects of
business decisions in addition to leg4] and reputation perspectives as désigns are
implemented.

Katherine Baumann, designer of high-end handbags, saw firsthand the effects
of knockoffs, or imitations, on her business when her designs gained popularity
among celebrities (Tucker, March 14, 2005). Frustrated by the copies of her intri-
cate and expensive handbags, Baumann took it upon herself to interrupt her design
and production time to investigate andtrack down copiers of her designs. Ross
Tucker reported that Baumann spent over a year and a half canvassitig stores, using
shipping box labels and other investigative techniques to identify suppliers of her
counterfeited merchandise. She even traveled to China to investigate a manufac-
turer, where she was able to buy copies of her own work! When she had gathered
enough evidence, Baumann filed nearly a dozen lawsuits. Tucker quoted Baumann
as saying, “You have to personalize this. The problem large corporations:have is
people look at them as a faceless entity'that does not feel. We need peof;lé to under-
stand this affects people’s lives” (p. 19):

Most companies that rely on their brands for their existence employ firms
specializing in the identification of counterfeit goods, or hire brand special-
ists within their companies for the same purpose. Brand specialists monitor the
unauthorized use of a compary’s trademarks; the job-entails reviewing Web.sites,
newspapers, magazines, and other media sources, even walking the streets of large
cities such as New York, Chicago, and Los Angeles to locate and identify offenders:
When identified, copyright offendersare told to cease their.activities—and if they
don’t, they typically are.turned over to{itigation. Y
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‘Burberry Files Federal Suit versus Burlington Coat Units
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Diane von Furstenberg Sues Forever 21 over Copyright
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Reebok Files Suitversus Nike Allegmg Patent Infrmgement
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In some cases, powerful brands can leverage their resources to threaten smaller
companies’ existence when the issue of trademark infringement is murky. Raymond
Flandez reported in the Wall Street Journal (November 28, 2006) that the U.S. Federal
Trademark Dilution Act, passed in 1995, can.create a bdrrier for companies that
parody trademarks; citing Haute Diggity Dog’s “Chewy Vuiton” dog toy as an
example, because trademark owners need only to prove that there is a likelihood
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that their trademark has been diluted by the offending product, rather than that it
actually has. In this situation, LVMH Moét Hennessy Louis Vuitton sued the five-
employee company Haute Diggity Dog for use of the name “Chewy Vuiton” oh a
purse-shaped chew toy for dogs. After incurring legal fees of more than $200,000
and facing canceled orders by.manufacturers that had been served cease-and-desist
orders from LVMH, the owners of Haute Diggity Dpg were exonerated when Judge
James.C. Cacheris wrote in his judgment, “The fact that the real Vuitton name, marks
and dress are strong and recognizable makes it unlikely that a parody—particularly
one involving a pet chew toy and bed—will be confused with the real product.”

Similarly, Calvin Klein Inc. was the target of 2 complaint by.Calvin Clothing
Company Inc. ifi 2004 (Tucker, December 28 and January 3, 2005). The Calvin
Clothing Company brand has manufactured boys’ suits and tailored clothing since
1935. Amutual understanding between Calvin Klein and Calvin Clothing reportedly
recognized that Calvin Clothing was-distinct from the Calvin Klein label, which
originated in the 1960s. The nature of the Calvin Clothing complaint emerged in
2002, when Phillips-Van Heusen purchased Calvm Klem and began opposing the
Calvin Clothing Company s applications for certam Calvin trademarks. Inresponse,
Calvin Clothing sought a ]ud1c1al declaration of its rights to the Calvin trademark
and requested that all Calvin-branded merchandise manufactured for Calvin Klein
be destroyed.

Trademark protection measures can also sometimes ensnare individual
consumers. In 2006, crafters of embrojdery products, who had purchased templates
for their work, were informed that they would be sued for selling designs copy-
righted by the distributors of the embrmdery templates (Searcey, 2006). This has
become such a rampant problem among embroidery hobbyists that the Embroi-
dery Software Protection Coalition (ESPC), a nonprofit grouprof embroidery soft-
ware and design manufacturers, was formed to defend the integrity and quality of
embroidery products by promotmg copyright compliance. Sara Meyer-Snuggerud,
in a Sew News article (1998) presented a questlon-and-answer column about high-
tech copyrights, with answers provided by the ESPC. One item noted that making
unauthorized copies of intellectual property, even to share with friends, is akin to
stealing. Sharlng de51gns is got like loaning an object such as a car, which is not at
your. disposal if a frlend Is usmg it, but rather an act of piracy through duphcatlon
that results in both partles havmg the property at the same time.

i
DESIGNER AND MANUFACTURER RESPONSIBILITIES. Designers have
an obligation to generate orlgmal work, and manufac‘i;urers have a respon51b111ty
*%
to ensure that the items they produce are authentic and appropriately labeled.

-
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The difficulty designers have in negotiating design inspiration and translating that
into original designs is real, and will undoubtedly continue to be addressed by the
industry.

The speed at which fashion changes in today’s market—retailers strive to
offer new merchandise on a continual basis rather.than once a season—pressures
designers to produce more new garments faster than ever before. Additionally, both
vertical retailers and exclusive manufacturers want to reduce production costs in order
to increase profit margins. This often means less investment in design teams and
creative talent. Knocking off styles shown by-fashion leaders enhances.the bottom
line by reducing design and development costs, and compressing the amount of time
needed to bring items to the marketplace. Andréw Harmon and Brenner Thomas
(2007) presented the following tips to help designers stay ahead of counterfeiters:

1. Registerall brands and'specific design motifs with the U.S. Patent and.Trade-
mark Office.

2. Work with U.S. Customs to counter foreign counterfeit shipments by show-
ing officials whére your goods are manufactured and what authentic prod-

f&

ucts look like.
3. Register all trademarks in every country where business is conducted.

4. Select manufacturers that demonstrate tight control on inventory and manu-

facturing of hangtags, labels, and buttons. =

5. Share services for mtellectual property lawyers and prrvate investigators with
others in the marketplace evenyour competlto,rs

6. Hire private investigators who are familiar with the territory under
investigation. .

7. Aggresswely pursue counteérfeiters. Brand owners who are vigilantabout pro-
tecting their brands ray be less likely to be couniterfeitéd.

RETAILER RESPONSIBILITIES. Retailers should ensure that only authorized
vendors supply their products and portray them in an honest manner. Furthermore, as
retailers offer branded items, they are often under contractual obligation to merchan-
dise the goods according to the policies of the brand ownérs. Retailérs must famil-
iarize themselves with the policies of the brand owners they represent and promote and

sell those goods accordingly. Addltronally, as the “front line” between the brands

and the customers, retailers have opportunltres to éducate consumers regardmg brand
details so that consumers are better able to make informéd decigiohs.
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Retailers should offer choices:-to consumers so that their needs and desires
are met. While doing so, retailers are obligated—both ethically and legally—to
offer full information to their customers regarding the origin and brands of their
merchandise.

QUESTIONS FOR DISCUSSION
1. What is the difference between a knockoff and a counterfeit?

2. How would the etonomy be affected if fashion copies were eliminated frem the
marketplace?

3. How can a person tell the difference between copying that harms the fashion
industry and copying that stimulates the economy of the fashion industry?

4. Who is responsible for product authenticity in the case of secondhand sales
and online auctions such as eBay—the seller, the auction house, or the retailer?
Why and how can that responsibility be enforced or monitored?

5. In your experience, how prevalent are counterfeit items in thé marketplace?
What are the environmental factors—cultural, economic, etc. —that support
this level of availability?

6. Discuss the most prevalent sources of design inspiration for current fashions. Is
there anything related to these fashion inspirations that enhance or detract from
potential infringements on the intellectual property related to the desighs?

4

7. Investigate the Design Piracy Prohibition Act. What is your view about it?
Should designs of apparel be protected by copyright? Why or why not?

8. What steps can manufacturers and designers take to protect their original
styles and designs from being copied?
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