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Recent ethical failures of covert operations indicate that
the corrective action taken 1in the 1970 to prevent immoral
DEhavior was  insufficient and  that, perhaps, covert operations
cannot be conducted ethically. This study seeks to examine the
ethical‘dimengiohs of covert operations and to determine what
action, if any, 135 needed to improve the moral perftormance of the
military in these untque activities. The analvsis centers on
gthical guidance, the unigue aspect5> ot covert operations, and  a

case study on military ethical failures in covert operaticons. The

study concludes with a positive critique of military performance

and recommended improvements to ethical guidance and training.
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ETHICAL GUIDELINES FOR MILITARY COVERT OFERATIONS
CHAFTER I

INTRODUCT IOM

Aps 1 started this study, I anticipated exploring an

interesting subiect. I would study the military aspects of covert

operations in detail and see where there have been ethical

failwres and where improved guidance could preclude those
failures. I envisioned concluding with a recommendation for mneaw
guidance. Simple, right? Huite the contrary, I discovered that

discuesing both ethics and covert operations is like asking what
time it is amnd ending up having to build a watch. ‘Hnwever, irm
this case, bullding the watch is essential to answering the
questions. Both issues are gquite complex inm ftheir ocwn right:
combined, they reguivre careful consideration indeed.
Unfortunately,‘ the analveis must develop in general terms
because of the highly secretive nature of covert operations. UOnly
tﬁuse persons with an absolutely essential need—to-—-know (a need
much greater than for academic analysis) are given access to the
details of such operations. Even operations that cccurred many
vears ago and that have since become a matter of public record are

not discussed in detail. Entry intoc the details of the "black




wmorbdd” 15 tightly controlled, s do not sexpect any James Bond
stories or other revelations about such activities.
Applying ethical standards to & study of covert operations

further complicates the issue becauwse there are no absolutes  an

i
—
-
)l
i
a

Fiaht and wrong always raises the fundamental
guestion of what 1s  right and what 12 wrong. Therefore, 1 will
riat &rgue the pros and cons of various ethical theories. Ratiher,
I will rely_rmn generally accepted ethical steandards for the
foundation of ny conclusions.

The bottom line is that improvements can be made, as always.
I will recommend some, but there is little empirical evidence that

the military has a significant problem.

B

The ethics of covert operations was of little concern to most
Americans until the late 128605, when public ﬂﬁtcry over the war in
Vigtnam brought into guestion  covert operations conducted in
southeast Asia. Some information about these aperations had been
leéhed to the press. Certainly, we had +tailures 1n covert
operations prior to the late 1260s, suwech as the "Ray of Figs” 1n
Cuba and the "“"U-2" incident in the Soviet Union. But with these
operations, the public was more concerned about the operational

failures than the ethics involved in conducting the operations.



later, haesver, disclosure of the covert dperatiuna in Chiie arid
the plot te overthrosw Fresident Allends, i conjunction  with
"Watergate'" and general mistrust of  the govermment at that time,
led to congressional action on covert operatbtions. Until that
time, Congress had not passed a single measure to restrain  or
mani tor the Central Intelligence Agency (CI6&) in the conduct of
covert operations.l1

I 1974 Congress passed the Hughes—Ryan Act, thch states in

part:

Mo funds appropriated under the authority of this or
any other Aot may be expended by or on behalt of the
LETAL for ocperations in foreign countries, other than
activities intended solely for cbtaining necescary
intelligence, unless and until the Fresident +inds
that each such operation i1s important to the national
security of the United States and reporte, in a timely
fashion, a description and scope of such operation to

oy

the appropriate committees of congress...2

The i1mportant aspects of this act are that 1t reguires a

wWiritten statement sigred by the president acknowledging all

proposed covert operations {knmown as special activities); 1t

tuther establishes congressional Dversigﬁt of those activities.

For many vears presidential +findings and congressional oversight
sgemned to otfer & satistactory monitoring of covert operations.

But in the early 1980s, our failed rescue of U.5. hostages in

Iran led to attempts to improve U.S5. special operations forces

(S0F) capabilities. The military was assigned great operational




onsibllities for  such  actions. The budget for S0F was
sinqnificantly lnoreased. Ther, because of the rapid build up af
capabilities, there was a lack of proper control and supervisian

N soms areas. This led to some abuses of government tunds  which

weare  sventual ly  investigated. These monetary abuses wer e

siated withh covert operations simply becauwse S0F  personnel

ware davolved 1n highly secretive operations, the conauet of which

ol accountability for funds. But  norne of these ocases
deal with bthe actual canduct of covert operations. Thase cases
certainly involve mizuse of funds amd  the attempted cover-up of
Ehose misuses. #lso, administrative and organizational practices
have come under close scrutiny. However , there is nothing  unique
o covert  operations about  these cases, at  least not from an
operational aspect. So, in themselves, they do net require new
and different guidance. The exlsting guidance and law have proven
sufficient. General Mever (Chief of Staff, United States  army,
19791987 observed that "in all but one case, the legal iszsue was
frnds. «-nlhere are rules and regulations for handling funds
Within the ‘white world’® yvou know the regular ways. Ang there are

Fules and regulations for handling funds in the ‘black worlid'. I

Yol violate either of these rules or regulations then vou did it
for vour  awn gain. '3 He goes on to discuss the leadership

responsibility to ensuwre proper supervision and also warns us  to



put what was going o in perspective and not Just look at what the

individuals did weong, but what they did right 1n oa very stre

Envirornmen .

Bt ome  case did present complex problems. "The lLonghotfer

Case 18 ditfferent. Inr hise ca

c@, that 1s the kind of thing that

~a

wnder the narmal course of things, would not have gone to & courd
martial. "4 Longhoffer was charged and convicted with dereliction
of duty, conduct unbecoming an officer and disobeving a lawful

se from his administration of a covert

T

arder, fheze chiarges aro

ocperation called "Yellow Fruit" and his  attempts  to cover

financial wrong-doing on the part of one of its members.d
Mewt came  the Iram Contra Aftair, which is common  knowledge

and

if

il l in litigation, .so0 I will rot discuss it in detail.
Hefe we have evidence that military efficers and retired military
officers engaged in  unethical and illegal activities. Al thouah
they are military officers and a product of their environments in
the military, they were not at that time performing their mnissions
within the militarys rather, they <served as members of the
Maticrnal Security Council (MSCH . They were not under the
supervision of the Department of Detense. I make this point
because no military guidance could have precluded their actions.
In the seventies, the CIA received heavy criticism. In ‘the

2ighties, the criticism focused on the NSC. While a few military

I




figures were criticized for ethical Ffarlure, 1 none  of
Feadings was ! oable to find any pubzlished ethical criticism of

military in the actual performance of covert operations.

1. Bteven Emerson, Secret Warriors: ingide the Covert

e

Uperations of the Fegan Era, p. 3E.

2. Gregaory F. Treverton, "Imposing a Standard: Covert

Aotion and American Democracy, "Ethics &% International @affaies,

—-3%. OfFically, Bection 622 of the Faoreign

o Edward . Meyer, Genperal, US4, "Senior OfFicer Oral

i

draftt copy, p. 237.

4., Ibhid, p., Z239%.

7 Emerson, pp. 176, 179.



CHeEFTER I1

ETHICS

What 18 ethics? What are morals? What iz the difference?

These may seem like very simple gquestions, but they are not.

i

. defined as (1) the discipline dealing with what is good

and with moral duty and obligation: &) a s=t of moral
principles or valuesy (3 a theory or system of moral valuss: (4)
the principles of cunduct,gmverwing an individual orF a group.ld
Moral 1s defined as €1 of o relating to principles of riaght
ard wrong in behaviorg (2D expressing o teaching & conception of
righf Dehaviors (3 conforming to a standard of right behavior.:.:2
We see then that ethicse sets forth principles and.moralﬁ applies

to human  behavior. Howevetr, 1in common wusa

In|

e they become
synonymous 1n o nost applications. To gquote SDcr“ates7 ag reported by
Flato in the Republic (ce. %90 R.C.) "We are discussing no  small
matter, but how we ought to live."3 Eut here agreement o the
subject ends. Therée are numercus theories of ethics and morals,
with pros and cons to all of them. ARy discussion of the virtues
of one theory over ancother has the capacity to become escteric
very qguickly. However, the "Minimum Conception of Morality” can

4

be defined as, "at the very least, the effort to guide one’'s

7



to

conduct by reazson - that is do what there are ti

e SO s

Tor doing - whiile giving sgual wet bt to the 1nterssts of  each

individual who will be affected by one’' s conduct. 4 The key words

are "conduct by resason’.  This reguires that we mabke a decision by §
reasoning the difference betwesn right and wrond. While =zoeci+i
Fules are sufficient in most cazes, thers are edceptions. it i :

Weeong to lie and weong to kill, but is it right to lie to prevent

a killimag? HMow, reason becomes sssential. Ethiceg makes us  aware

of the moral opticns  avallable as  bHuman  Deings grapole with

real-life 1ssues. 5 Unfortunately, there are no

ethice. Becaunse there are no absolutes, there never hbe

universal agreement. Bright, well- intentioned people, with- the

gacd of manking clearly their top priority, will disagree strongly

arr the validity of various theories, as well as on the morality of

individuals, groups, and societies. Let us not be too auick to

Judge the morality of ancther. Aand let  us accept the merits  of

variows theorigs as well as recognize their shortcomings.

Military Ethics .

The nature and conduct of war regquires ethical principles

different from those applied to the general publit.

foundation of

have been arti

the ethical justification for and the conduct of

culated in the follcwing principle=s:



Frinciples of Just wWar

Jus Ad Bellum (Just Recowrse to bWar)
Just Cause
Legitimate Authority
Just Intentirons
Fublic Declaration (0f Causes and Intents)
Froporticnality (More Good than Evil Results)
Last Resart

Feasonable Hope of Success

Jus In Bello (Just Conduct in War)
Discrimination (Norncombatarnt Immumity)

Froportionality (Amount and Type of Force Used) 6

I will discuss the application of the Frinciples of Just War
more in the next chapter, but let e quichly glaborate on  the
tenciorn between the reguirement +or public declearation and the
secrecy reguired in  covert operations. This dilemma can be
resclved by analyzing. how the public would respond to the
operation if it were to become publici then the only justification
for proceeding with the operation would be contidence tha£ it

wauldrbe justifiable and acceptable to the public. Secrecy is not



LI i o covert cperations; generally the public must have faith
in those to whom speclial authority  has been entrusted.

The Frinciples of JdJust  War are hut one set of principles
valuable to the military. Uther sthical resources include the Law
ot War, Code of Comduct, WEMT, and the various service leadership
manualss all of these =zet fortsn values and priﬁciples which seesk
to provide the foundation for smoral conduct. These sources  are
all valuable and essential documnents, yet no caodified etnidical
duidance edists anywhere in the military, except 1n thgr mest
general terms, such as mottos 1in praise of duty, honor, countey,
layalty etoc. What is missing is the type of specific professional
gulidance that exists in medicine, law, engineering, and other
pDrofessions. what the military needs is a professicnal code of
ethics. "Codee of protfessional ethics serve at  least  three
distinct purposes: (1) they protect other members of society
against abuse of the professional monopoly of expertise, () sy
‘define the professional as a responsible and trustworthy expert
in the service of his client,’'7 and (3) in some professions  they
delinsate the moral authority for actions necessary to  the
professional  function  but generally i1impermissible 1n moral
terms. "8 Such codes shouwld alsc provide a foundation for  ethical
decision—making apd provide an elemnent of protection from

criticism, or even prosecution, to those who adhere to the code.

{0



et usg look deeper into the matter of delinsating the moral
authority for actions necessary  to the professional function  but
generally impermissible 1in moral terms, which is  krowsn  as &
diftferentiated roleae. For example, a lawyer is reguired to nold
intormation provided by a client as privilegeo even if that client
admits guilt. The only time this may be vielated is toc preclude
anDither crime. In fact, in a casg in 197353, a murderer admitted ta
his lawyvers that e had“nmt only committed the muwders he was
charged with, but had committed two others. He even told them

where the bodies were. When the lawvers were asked i1+ they had

informaticn about missing persons in the vicinmity of the crime of

their client, they declined to comment; none the less, they knew
the whereabouts of the other dead victims. Their reticence
delaved finding and buwying the other ‘victims. When their
decision bscame public knowledge, there was outrage. Yet thevy

were reqguired to protect the information provided by their client.
This seemingly immoral act was reguired to protect one aof the
foundational principles of ouw adversary legal system. These
attormnevs’ behavior is accounted for through their “diF%Erentiatéd
role."? In the case of the military, death and destruction are an
inherent part of the professiong ’likewise lyinmg 1s am  inherent
part of covert operations. Defining differentiated roles could

provide wvaluable guidance in these areas.

11




Coditied ethical guidance is not & new Ldea. In researching

this study, § have read several proposed codes. However , nones Mas
dained wide acceptance i the military. I feel this is partly due

booprablems in obtaining general agresment  on what the guidance

snoald be and  partly on the fesar  that if  the guidance doesn 't

cover  all  situaticons, someone will take advantage of tive
laoonpnal es.

I do ot share thecse reservations. The military should

—

followm the ead of other professions and address the Wnigue
ethical aspects of the profession. The guidance provided to

zociety 1in general is adeguate in most areas and need not bz

repeated in the code. Unly issues peculiar to the miliitary
profession - those with sgpecial consideration need to b
addressed Mext, the militery should address the concept of &
differsntiated role. Mowhere else are people ethically and

legally allowesd to ceuse death to noncriminals and destruction.
And while lving 1is not unigue to military covert operations, it
relulres Speciai consideration. Finally, the fear of locphaoles ic=
ot justified. The guidance would complement existing regulations
not replace them. Ethics and law are not in competition. Most
ltaw has its foundation in ethical principles, but the principles

cannot substitute for law. Guidance can only help not hurt.



Codified ethical guidance would also help provide focus an
gthical decislion—-making. Kenneth H. Wenker makes the following

observation:

... Bthical failings in the armed services are not
found primarily in people who do what they Judge
to be wong. Nor is it found in people who make
poor Jjudgements about right and wrong. «awlt IS
found in the fact that too many of us often fail
te zee that the problems we deal with onm & daily
basis are in tact ethical problems, We don 't make
bad ethical judgements, but all too aften we mnake
no  ethical jtdgement at all - at least not
consciously. 10

Simply having a code would not increase consciousness, But 1t
would provide a foundation in  ethical decisicn—making for the
professlon. Thereaftter, education and training would enhance both

the focus and consciousness of the code. Such focus and

consciousnese are essential in covert cperations where semall- unit.

imdependeﬁt Dpérations are routine and critical decisions with
far-repaching implications must be made without the benefit cof
advice from the chain of commarnd. The ability to make =sound
cethical decisions here 1s essential. Merely following rules, in a
murky area where rules don’'t always apply, is net sufficient.

ENDNOTES

1. Webster ‘s Minth Mew Collegiate Dictionary, 1984, p. 4Z6.

@, Ibid., p. 771.
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CHAFTEFR 1l

COVERT OFERAT LONS

Covert action, defined i1n Executive UOrder 123305 December

[ el

4, 1981, is referred to as "Special Activities."

Special activities means activities conducted i
support of national foreign policy obljectives abroad which
are planmned and executed so that the role of the United
States Government 15 not apparent or acknowledged publicly,
and functions in sugport of such activities, but which are
not intended to intluence United States political processes
public opinion, policies, oF media and do not include
diplomatic activities or the collection and production of
intelligence or related support functions. i

This definition clearly reflects concern over the abuses of
the "Watergate Era'. It tells more about what special activities
are not than what they are. MNSC LlO/%, approved in 1948, described
covert operations as:
propaganda, ecornomic warfare; preventive direct actian,
including sabotage, anti—-sabotage, demolition and erxecution
measurec; subversion against hostile states, including
assistance to underground resistance movements, guerrillas
and refugee liberation groups, and support of indigenous
anti-communist elements.?

MNBC 10/2 provides a much clearer definition. It also addresses

the issue of "plausible denial': "Operations were to be so0

planned and executed that any U.5. Government responsibility for

them is mot evident to unauthorized persons and that if uncovered




the U.5. Government can plausibly disclaim any re

sponslility tor

them, "2 It 1e  Jdust as important to  knoow who can conduct  covert
operations and wnder what circumstances they may be conducted as

it is +to define such aoperatiaons. Erecutive  rder

discussing the duties and regponsibilities of the CIA,

Conduct special activities approved by the PFresident.
Mo agency except the GI& (or the Armed Forces of the United
ata 1in time of War declared by Congress o during  any
pericd coversed by a @ report from the FPresident to the

Congress under the War Fowsrs Resolution) ...may conduct any
special activity uwunless the president determines that

anather agency 1s more likely to achieve & particular
chiective. ... 4

Bt what makes covert operations unigue? Covert operations
seek to conceal the sponsor of the actiony, uwnlike clandestine
.

aperationzs, which seek to conceal the operation itseldf. Fhis

reguires a cover story which in twrn requires Iyving in =cme form.

It is as simple as that. However, should the operation be
uncovered, tie involvement of the U.5. government must bre
concealed o the H“tent that 1t can be plausibly denied.

Flousible denial involves 1lving not only to foreign governments
but also to the ﬁherican public. Therefore, lying arnd the moral
implications of Iying are the sogurce of considerable criticism of
covert operations of any kind. Additiconally, covert operatione as
well as  esplonage are 1illegal evervwhere in the world.

Theretore, in conducting covert operations, the U.5. government 1is

146



engaging in actione that interfere in the internal politics of &
mnation, that are i1llegal (by intermnational ~ law), and that are
vrnethical and 1mmaral in terms of individoual etandards.

ITdeally, individual gthical standards and the standards  of
nations should be the same. However, a nation must take necessary
actions to defend iteeld and the way of life established for 1ts

T A = T David atlee Fhillips states:

Clandestineg {and covertl cperations have been cohdemned as

immoral in principle and illegal 1in practice. This attitude
rnaively side steps the problems of existing and indeed,
surviving in a world whozse history continuwes to be

determined by nations promoting their own interests at  the
pupense of others, the League of NMNations, United bNations,
and similar lauwdable endeavors notwithstanding. More to the
point, it would have the United States compete 1in the
international arena blindfolded and with one Hhand tied
Cbehind 1ts back. The grim state of world affairs is neither
likely to improve much in our time nor,for that matter, in
cur children’'s  or  grandchildren’'s. Until 1t doe=s, the
fraticone of the world will continue to insist on their
sovereign  +right to detend and a&advance thelr interests
through clandestine [and covertl operations, restricting any
questicrn of immorality or illegality to cases uncovered
within their own national boundaries.s

(ne may respond tﬁat it still doesn’t make such operations
right even 1f they are nececscary. Indeed covert operations are
considered "dirty business' by manv. However, the overriding
consideration muét be the good of mankind. I+ there is more good

created than bad, them there is ethical wvalidity to the action.




This is nat a MeEw ldeda. Hbrabam Lincoln im & oh o the

Thirtieth Dorngress in 1848 said,

The true role in detszrmining to embrace or relect
. g 1s not whether it have any evil in 1t, but  whether
it have more evil than good. Almaoset everyvithing, ezpecially
of government policy, i1s an inseparable compound ot the two
= that our best Jjudgement of the preponderance betwsen the
e continually demanded. O this principle, the Fresident,
. friends, and the world generally, act on most subliects.
kWhy niot apply it then, upaon this guestion™ seaaWhy, o Aas to
this magnity the evil, and stoutly refuse to see any good in
them?7

n

This moral precept and the Frinciples of Just Mar (presented  in

i\

Chapter 1) indeed offer a olid foundation For the proper
authorization and conduct of covert operations.

Let uwus look now at some guestionable U.S5. covert operations

that have receilved considerable criticism, applying the Frimciples

of Just War to them. I will nmot draw conclusions i all rcases,
but mersly pose guestions in some, Was there just cause for U.S.

involvement in Guatemala in the 19530 and in Chile in the 12&ts™

(r were we merely trying to protect U.S. business interestsg? e
orotecting U.S5. business interests  just cause? I= U.5.
involvement  in Chile to  preclude the free election of a

pro—-comnunist president Jjust cause? Did Fresident Mixdon exercise
legitimate aunthority in conducting what was known as “"Tract I1" of
the activities to preclude the slection of Allende in Chile which

bypassed the State and Defense Departments as well as the U.S.

18



Gmbassador to Chile™ At that time no "fimding” was required and
ma congressional oversighht existed.  But why bypass one’'s  trusted

advieors? It iz hard to say exactly what would have happened had

Allende remained in power, but the FPinochet presidency brought to
Chile & harsh military dictatorship. I feel that hnelping
tacilitate the Finochet presidency seriously wviolated T

principle of proportionality (more good than evil shoula result).
.. covert involvement in Nicaragua, which bypaszed congressional

authorization and oversight, clearly wviolates the principle of

legitimate authority. It also vieolates the principle of public
declaration. Meither the Congress nor public opindon was 10

support of lethal aid to the "Contras".

Ore of the problems with the Iran/Contra afftair deals with the
concegst of plausible denial. Flausible denial i= designed to hide
the involvement of the U.8. government., not of the U.5. president.
Nnce the operation is uncovered arnd U.S. involvement is bmawm ,
continuwed denial is 1nappropriate. By continuing to tigrmy
knowledge, Fresident Reagan put himself in a no-win situatian,
Either he did not know what he was responsible to know as a leader
o he was refusing to bé held accountable. Both explanatiaons

constitute 1mmoral behavior for a leader.

Arother problem dealing with  "Iran/Contra” is that the U.3H.
government secretly violated its own toreign policy. Having 2

19




secret policy contrary tTo a stated policy can  and does create a
"rtangled web" far too complex to manage.

It de necessary to discuss questicnable actioms because there

L=

iderable empilirical evidence to indicate that improvement i

.

W iﬁ designating what covert operations are authori:
Executicn of Lhese operations  on the other hand, has recelived
Yittle criticizm. BRBut the operations of Lieutenant Colonel MNorth
provide an exceptliaon. Colomel Morth clearly over—stepped the
authocrity of an Mational Sscurity Council advisor when he assumed
Dperatidnal responsibilities. Hawever, his actions should in no
way 1mpugn the record of professicnal covert aoperators.

John B. Clomeau (FHD, CIA) elaborates on the Frinciples of
Just  War  and  proposes ethical guidance specific  to covert
nperations, including éuthorization and conduct. He suggests

thats

—=- thevy be supportive of ow foreign policy (be i1t elther the

overtly stated aims of the govermment, or our secret obiectives.)

~- they pe for a Jjust cause.

-— they not be in viclation of U.5. law, executive order, ol

internal regulations.

—- there be a reasonable likelihood of success.

20
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e grticipated berefits outweigh the the risks anticipated in  the
Creratl o {There may be instances where exbtremely rlshy

operations with  little likelibood of success  are undertaken

e the potential payoff is great.)

— fhe American people would approve 1f they krew and wunderstood

whal was at stake. 8

1+ the differentiated role 15 applied to provide guidance on
when lying 1s appropriate and to whom and when plausible denial 1s
appropriate, the guidance would be further enhanced. This I fhave
already discussed in Chapter II. Thig guidance for following the
rules ie simple and clear and would have precluded many of the

problems of "Iran/Contra.

The asbuses ot the last two decades have embarracsed the

riation. Future covert operations must be legitimate, essential
arnd clearly in the best interest of the nation and mankind. They
must. not harm national prestige. The prestige of the mation has

sufiered significant damage and the trust of our allies has been
saverely tesﬁed. This nation canrot continue to suffer such
losses indefinitely ‘without cerious consequences. William H.
Webster, Director of Central Intelligence, recently discussed
management improvements at the ClA. Included in these management

improvements were new guidelines for internal monitoring and
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ravigw of covert operations (no details were provided) o
CIA has primery responsibility for covert  operations,

gquidelines showld apply to the military as well.

1. Frvecutive Drder

. WUntted States Intelligence

Decembear 4, 1%81, m. XIT-21.

o Gregory F. Treverton, Covert Action the Limits of

Interventign in the Fostwar Morld., p. Zé.

X118, 9.

& David Atle= Fhillips, Careers in Secret Opsraticrs:

Be the

these

How

to he a Federsl Intelligence Officer, p. 6.

3. John B. Chomeaw, Covert Action.

. Femarks by William H. Webster, Director of Central

—r

Intelligence., May 23, 1988, p. .
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.- CHAFTER IV

CHUYEMN CHaBE STUDY

The following case study is a story of murder, canepiracy  to
murder , and conspiracy to owder tunfounded) . I have sglected the
cage because of the ethical dilemmas cteated for the accuzed

imdividuals and becauwse the incident has its genesis in. what

appears to be a covert operation. Althouwgh  the term covert

operation 1s not used, refersnce to a highly sensitive, illegal,
unilateral U. 5. intelligence activity is made. Discussimﬁ of the
operation, acknowledges that significant damage would be done to
the relationship between the WUnited States and the Republic of

Vietnam if the operation were made public. Also, the aperation

i

could damage public opinicon of the U.B5. effaort 1 Vietrnam.

=d to the

[

Further, the comcept of "plausible denial is sppl
killing. Nhéther the operation fits the strict interpretation of

"gpecial activity'" cannot be determined from the documsnts, but
the operation certainly is covert in nature. The fact that I am

using a military example of wrong-doing should not be taken as

;

contradiction ta my argument that there is little empirical

rory e
Al



gvidenoe to show tnat theves are problems 10 the wmilitary ' s conduaoct

covert operations. The lncident occuwred over twenty years &go
and appears to ke unigus to the turbulent environment of the  era.
The valids of this case is in the study of the ethical dilemmas
created and the responses to them.

The ainformation is glesnsd from the initial investigation

[

which is uwnzigned and undated. It has peen sanitized to protsect
sensltive information and the names of the aCCUEEd.‘ frlthough the
incident 1i&s more commonly referred to by use of  the unit
caomnander = name, | will refer to it as the "Uhuyen Case’ by using

the victim’ s name as the identifier. I will not use the names of
any of the acocused known to me, since all  charges were dropped
gven though many of the accused admitted to  involvement in the
Eilling and caver—up.

I 19869 a detachment of a& Special Forces Group in Vietnam
obtained an 1ncriminating photograph which appeared to be of Thai
hac Chuyen. Chuven was a Vietnamese national working for  the
detachment and the photo created suspicion that Chuyen may he &
Morth Vietrnamese &rmy/VMistcong (NVA/VE) penetration agent. Chuyen
was involved in the  unilateral - U.S. intelligence activity
previously mentioned. Thus public disclosure of his activities or

sharing the suspiciocn with Vietnamese Intelligence was rnat

24
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desirabie. While further investigation was essential, 1t wsas alsc

ta held knowledge of that investigation very closeslvy.

Tt was decided to tell  Chuven that he was being considered

for & highly sensitive position which regoired that he be
polvgraphed. - Ohuyen &ccepted the reguirement  ftor  polyvagraphing
Fim. He was subsegquently flown to Saigon, where he was  subjected
Lz intenzive interrogation. Included in this process WE S
interrogation wunder sodium pentathaol. Thi=s included extendsd
periocds of sleep privatioh to enharnce the effectiveness of the
sodium pentathol . While Chuven never admitted that he was an  MVA
agernt, there were very solid indicators that he was 1n fact & very
highly trained NVYA agent.

After approdimately five days of interrogation, Chuyeﬁ Was
Feturned to the Special Forces Group. During this time there were
dicscussions between the group and CAS (which I am told 1= an
acronym tor the CIA in MYMietnam whose meaning has not  been
released) on what to do with Chuven. Alsa, Hilitar? Assistance
Command VYietnam (MACY) was aware of the case. Several options
were considered: release him and attempt to double him  as an

.
3

agent; turn him over to Vietrnamese Intelligence: take him out of

the country:; eliminate him. Trying to double him as a U.5. agent
was discarded as  an  option, especially in view of Chuven's

treatment under interrogation. Turning him over to Vietnamese

Eon =
)
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Imtelliigence wase discardesd due to the certainty that they would
learn of the covert activity. Femaving him from the country was
ot considered feasibile. Theretore, elimination seemed the only
rainainling optil . In some manner CAS gave Uthe Lopression  tha
this was theivr favored cptilon. Al leqgedly, the decision was  made
by the Special Forces Group  commander  to eliminate  Chuayen.
Several statements substantiate this, imcluding one which claims
the colonel Fiewd said  words  to the affect that he was  taking
respmnﬁihilitf and "riding his sagles” on 1t. Thus planning began
for what was considersd the assassination of Chuyen. A dry run
was made on one  evening. The next evening the mission was
carried out and Chuyen was eliminated.

Chiuyen was administered two syrettes of moarphine, bound with

g

Frope, and tranﬁpﬁrted by 374 ton btruck toc a boat launch site.
Fraom there he was taken by assault boat to & predesigrnated area in
the Scuth China Sea and shot twice in the head with a 22 caliber
pistol equipped with a silencer and then dropped into the sea with
approimately 130 lbs. of tire rims and chains attached toc his
Lady. The killing was done by three U.S. Army ofticers.

The next morning & staff sergeant, unwittingly posing as
Chuyen, was Fflown to Tay Minh, RVM on the beginning of &

fictitious mission from which Chuyen would never vretuwrn. Thisg

trip was to provide the cover stary for Chuyven's disappearance.



The cover went to the externt of having radio operators standing by
for Chuyen ' s radio transmissions from Cambodia.
The day following the killing, a message was recelved  at

grraup hesdauarters {from CAS instructing the group to  reloase

g

Chuyven or turn him over to Yietnamese Intelligence. Hlsm‘both thes
MAGY commander and his Jd—Z called inqguiring about Chuyen. They
were both provided the caover story.

Very shortly after the incident, another sergeant fivrst class
who had  knowlegdge of the operation, but did not participate,
hecame ver? cancerned for his own welfare. He reaszoned that since
he wés the‘ only one who knew the entire story but did not
participate, then his life was in danger. His concern for his
life was the foundation for the charge of conspiracy ta  muarder
(un#aunded)u He subsequently turmed himself in to the Office  of
the Special Asgsistant (I infer this to mean an office of the CiAl
for protection: and tald them his reason for concern. His
intormation provided the grounds for initiating amn investigation
which wazs wundertaken by the J-2 of MACV.

Soon the commander of the group was interviewed and offered
the option of taking a polygraph test. I+ the test showed nothing
to indicate his involvement, he would be allowed to conduct the
investigation at his level. The commander declined and ‘made

comments to the effect that i+ the Army didn’'t trust his word,
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then mavibe it was time for him to seek other anployment. Puring
the interview, the commander stuck to the cover story. But during
a subseqguent interview, aftter the participants in the killing had
admitted to it, he merely changed his stary to say that perhaps he
had been given the cover story by his @ subordinates to allow  for
plauwsiizle denial and not 1nvaolve the group ar MACY.

i Beptemnber 1969 the Secretary of the Army announced that
the charges had been dismissed due to witnesses | receiving

executive immunity from releasing their testimony. This action

etfectively closed the in?eatigaticn,l

There is insufficient information to pass judgement on the
individuals in this case. I caution the reader not to condemn
anyore an the hasis of this short summary, but to ponder . the moral
implicatiaons of the actions.

The &nalysis begins with the selection of Chuyén to
participate in such a sensitive unilateral U.5. operation, given
the nearly impossible task of performing an adeguate background
irnvestigation on a Vietnamese national. There may have bDeen
justification. ‘I hope such justification was overwhelming.

Chuyen's treatment while under‘interrogation was quest@onable
as well. Statements were made which would cause one concern about
the treatment of Chuyen. For all practical purposes, he was a

prisoner. He was beld in wcess of the twenty—four hours
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allowable for Vietnamese natiornals; sodium pentathol may have been
wesd withaut proper awthorizations he may have been mistreated
while under interrogation. A unit’'s moral behavicor is  freguentiy

evident imn its handling of prisoners.

The assassination of Chuyen brings up numerocus  guestlong.

Why would a commander at group level or below make a decision  to

assassinate an  individual withouwt auvthaorization +rom fi ghier
avthority? I urderstand that authorized assassinations were

ccocwring in the conduct of the war, but I camnmot imagine those
decisions being made at Special Forces Group level. And how could
any officer interpret the assassination of a person in custody as

-

legal® Chuyen was either a Vietnamese national wrongly perceived
ae arn agent, a spy, or an NYA soldier. 14 he was an NVA  soldier,

then he should have been treated as a prisoner-of-—war. It he was

in fact anm MVA agent, then he should have been tried as a spy OF

war criminal. gz far back as the U.S. civil war, U.S5. Army
Berneral Orders MNo. 100 (186%F), paragraph 148, states N

assassinations:

The law of war does not allow proclaiming either an
individual belonging to the hostile army, or a citizen, as &
sub ject of the hostile government, an ocutlaw, who may be
slain without trial by anvy captor, any more than the modern
law of peace allows such  international outlawrys; on the

-y

contrary, it abbhors such outrage ...z




he case provides many instances of individual reservatione toward
killimg Chuven: a great deal ot sowl searching. Vet-we SEs o
"EMOrse was evident at the death. Farticipants didn't like what
they were doing, but they tried not to let their feeslings
influence their performance.? Morme of this indicates that they
gven posed objections anvwhere during the decision-makiling process.

The iﬁterpretatimn aof plausible demial by the Special Forces
(Froup commander cawses ne great concern. The purpose of plausible
denial is to hide the hamg of the U.5. government from foreign
agovernments, not from those with a legitimate reguirement to know.
Froviding the cover story to the MACV commander and stickinmg ta a
claim that he did not know the truth of the matter, even after thé
Eilling was admithted to, certainly lends credibility to the oclaim
that the group commander was simply lying to the MACY commander
apout wrong-doing. The abuses of the concept of plausible  denial
in this case as well as in the IransContra affair leads one to
oelieve that specific guidance is reguired on when and when not to
attempt to deny and to whom.

There were rules and regulations to prevent the i1mmoral
behbavior in the Chuyen case. But would specific ethical guidance
or ethical training and education have precluded it® One wiill
never ENcW. Rut such guidance, education and training can help to

sensitize, focus, and increase consciousness of the ethical

a0



responsibilities for  one’s  decisions. Increased  emphasis on
ethical conduct  may have precluded the nihilistic Lamoral )
approach to decision—making uwzed in this case, which seemed devold
of respect for human life, as we saw in the death of Chuyen. fC

institution will ever totally esliminate individual wrong-doing.

The bmst the military canm do is to protect the integrity of the
institution. This protection should be founded on  sound
leadership reinforced by constant . training and education.

Certainly those individuals who fail, must be held accountable for
their failings. To do less is to condone the worst in RBuman

behavior.

EMDMOTES

1a Crimimal Investigation Division, Report of Investigation

&% —CID 548-758250, closed, 1B Sep 47.
. W. Hays PFarks, Memorandum of Law; Subject, Exgcutive

Urder 123853 and Assasination, Department of the Army, Office of

the Judge Advocate Genmeral, 2 pNov 1989, p. 4.

A CID RO1 09-CID 548-38250.




CHAFTER Y

CONCLUSIONMNE

The decade of the 19805 was marbked by intense media coverage

of covert and clandestine military operations. This coverage had

a significent dmpact on the public’'s perception of ethical
miscondust. Certainly some of the criticism is valid, as 1n  the
case of IransContera. But it is bevond the comntrol of the military

tio correct the behavior of personnel coutside its

\fi

pan of control.
The failuwes of personnel operating within the military system

were commorn ethical failwres for which sufficient guidance and 1aw

il
o
T
Hy
pli
a
<
i

=l sted. There is evidence of lack of supervision and
accountability, for which corrective procedural controls have been
effected. But there is iittle evidence of sthical misconduct in
the actual pertormance of covert ocperations.

This doss not mean, however, that improvements are not

warranted. Covert operators must conduct their missions with
extragrdinary secrecy and auwtonomy. The ability to supervise the

actions of the operators is lfmited by the very nature of the
mission. Covert operations also require behavior not morally
‘acceptable for society in general. This autonomy, coupled with
the requirement to operate outside generally accepted standards of
behavior, place tremendous demands on the covert operator. re

T
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must pe capable of making decisions which impact on the reputation
of the nation withouwt the lusuwry of cornsultation; futher, he must

kiicw when deviation from generally accepted standards is

appropriate and when 1t is  naot. That is & tremendous burden.
overt operators  are forced to operate  in oa  muwrky  environment

whiere often the rules do not apply and ethical dilenmas are
comman. loving and  deceiving are gssential to the trade. -Cuver
stiries are essential to mission accomplishment-— and to  their
vErY shiFvival. However , they must krniow when and when not to lie,
when and  when not  to use their éover, and whern to =top raole
plaving.

Fthical guidance is essential. Covert operators reqguire

pthical guidance that expands on the professional guidance that

applies to overt wmilitary operations. Yet no codified guidance
exists on which to expand. Both covert and overt military
cperations hav unigue reqguirements that necessitate deviation
from normal individual ethical standards. This ‘'"dif+erentiated
role" must be addressed.

Existing guidance can be found in several cources. ¥Yet most
tend to focus on general principles such as honor, selflessness,
j.r"rt:t.z_'n;)r'i’c..y'.,1 etc. fgnd  there are many rules! Rules tell what oaone
can aﬁd cannot do, but they do not necessarily provide much

foundation for ethical reasoning. Froper guidance would provide &




toaindation for sound  ethical decision making. Femember, at the
very heart of ethics 1s reagoning —— reagonling about what is right
and wrong.

Guidance alone is not the solution. £ Cconsclous awaresne

P

[t

ions  reguires

i

armd focus on the ethical implicaticons of deci
aducaticon and training. thics tend to come more ftrom the heart
bhan head. {Hten reaction to  an ethical dilemma is more a  gut
feelinmg than a cogent thought. Education and training wouwild do
muchy to bring ethics to the forefront of aone’'s thought oprocess.
This process must be continuous to be etfective. lLike amy olther
=kill, one' & ability to reason ethically will deteriorate i+ noﬁ

exerciéed. Ethical education anmd training requirements are not
whigue to covert operators. ALl military personnel could benetit
from increased emphasis. However , I can think of very . few
sibuations where the reqguirement for autcnomous decision making on
gthical dilemmas of significant magnitude is greater than that of
the covert cperator - certainly not in peace time where covert
operators are still engaged in combat activities.

Enhanced guidance, education, and training would be
beneficial, but no guidance or law can preélude the impropsr
action of a person determined to act immorally. The best  the

military can hope for is to reduce these failuwes to an  absclute

Lf]



L L The key to success 1is, as ailways, sound leadership  and

soourhatnl ity
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CHAPTER VI

RECOMMEMNDAT TOMS

=  That codified ethical guidance be provided which foouses
in the wnigque aspscte of covert ocperations and provides a

fourndation for ethical decision making.

——  Trat two codes be developed:
. a differentiated role code for conventional
warflioghters

b & differentiated role code for covert operators

- That ethical educaticn and training be enhanced and

tauvght continuously.

~—  That this ethical education and training be initisted
during entry level training and be developed and reenforced on &

regular basis.

The potentizal benefits of incorporating these recommendations
are significant and well within the capabilities of the military
services to implemént guickly without overburdening existing
training schedules. A soclid foundation in the professional ethics
of covert operations is absolutely essential and these

recommerdations will provide a basis for that foundation.
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