III. GOVERNMENT AS EMPLOYER

Ceballos, a supervising district attorney, wrote a disposition memorandum
in which he recommended dismissal of a case on the ground that the affidavit in
support of a search warrant contained false representations. As a result of the
memorandum, which he characterized as protected speech, Ceballos maintained

he was unconstitutionally transferred to a less desirable work location and denied
a promotion in retaliation.

G BALLOS, 547 U.S. 410 (2006), per KENNEDY, J., held that

the memorandum was pursuant to his official duties as a supervising district
attorney and, therefore, not protected by the First Amendment: “Pickering v. Bd.
of Educ., 391 U.S. 563 (1968)26 and the cases decided in its wake identify two
inquiries to guide interpretation of the constitutional protections accorded to
public employee speech. The first requires determining whether the employee
spoke as a citizen on a matter of public concern. If the answer is no, the employee
has no First Amendment cause of action based on his or her employer’s reaction
to the speech. If the answer is yes, then the possibility of a First Amendment
claim arises. The question becomes whether the relevant government entity had
an adequate justification for treating the employee differently from any other
member of the general public. This consideration reflects the importance of the
relationship between the speaker’s expressions and employment. A government
entity has broader discretion to restrict speech when it acts in its role gg
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employer, but the restrictiong it
some potential to affect the entity’

Imposes must be directed at speech that has
S Ooperationg, * * *

“When a citizen enters governme
accept certain limitations on his or
private employ
‘words and act

nt service, the citizen by necessity must
1%, need 5 stors her freedom. Government em'ployers, like
. X gnificant degree of control over their employees
i s tons; without it, there would be little chance for the efficient
pI‘O\.ll.Slon-Of pl{bhc services. Public employees, moreover, often occupy trusted
posltigns in society. When they speak out, they can express views that contravene

gover.nmental policies or impair the proper performance of governmental
functions.

“At the Same time, the Court has recognized that a citizen who works for the
gove‘rnment 1s nonetheless a citizen. The First Amendment limits the ability of a
public employer to leverage the employment relationship to restrict, incidentally
or intentionally, the liberties employees enjoy in their capacities as private
citizens.?” So long as employees are speaking as citizens about matters of public

concern, they must face only those speech restrictions that are necessary for their
employers to operate efficiently and effectively. * * *

“The controlling factor in Ceballos’ case is that his expressions were made
pursuant to his duties as a calendar deputy. That consideration—the fact that
Ceballos spoke as a prosecutor fulfilling a responsibility to advise his supervisor
about how best to proceed with a pending case—distinguishes Ceballos’ case from
those in which the First Amendment provides protection against discipline. We
hold that when public employees make statements pursuant to their official
duties, the employees are not speaking as citizens for First Amendment purposes,
and the Constitution does not insulate their communications from employer
discipline. * * *

“This result is consistent with our precedents’ attention to the potential
societal value of employee speech. Refusing to recognize First Amendment claims
based on government employees’ work product does not prevent them from
participating in public debate. The employees retain the prospect of constitutional
protection for their contributions to the civic discourse. This prospect of
protection, however, does not invest them with a right to perform their jobs
however they see fit. * * *

“Ceballos’ proposed contrary rule [would] commit state and federal courts to
a new, permanent, and intrusive role, mandating judicial oversight of
communications between and among government employees and their superiors
in the course of official business. This displacement of managerial discretion by
judicial supervision finds no support in our precedents. When an employee speaks

_ A
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as a citizen addressing a matter of public concern, the Firs't Amendmenth reqmr.es
a delicate balancing of the competing interests surrounding t}.le speac and 1ts
consequences. When, however, the employee 18 simply performing his or her J_Ob
duties, there is no warrant for a similar degree of scrutiny: To hold otherwise
would be to demand permanent judicial intervention 11 the gon'duct of
governmental operations to a degree inconsistent with sound principles of

federalism and the separation of powers.

“The Court of Appeals based its holding in part on what 1 perceived as 2
doctrinal anomaly. The court suggested it would be inconsistent to compel public
employers to tolerate certain employee speech made publicly but n.ot SpeeF:h made
pursuant to an employee’s assigned duties. This objection m1SCONCEIVES the
theoretical underpinnings of our decisions. Employees who make. public
statements outside the course of performing their official duties retain some
possibility of First Amendment protection because that is the kind of activity
engaged in by citizens who do not work for the government. The same goes for
writing a letter to a local newspaper, se€ Pickering, or discussing politics with a
co-worker, see Rankin v. McPherson, 483 U.S. 378 (1987).28 When a public
employee speaks pursuant to employment responsibilities, however, there 1s no
relevant analogue to speech by citizens who are not government employees.

“The Court of Appeals’ concern also is unfounded as a practical matter. The
perceived anomaly, it should be noted, is limited in scope: It relates only to the
expressions an employee makes pursuant to his or her official responsibilities, not
to statements or complaints (such as those at issue in cases like Pickering and
Connick v. Myers, 461 U.S 138 (1983)¥ that are made outside the duties of
employment. If, moreover, a government employer is troubled by the perceived
anomaly, it has the means at hand to avoid it. A public employer that wishes to
encourage its employees to voice concerns privately retains the option of
instituting internal policies and procedures that are receptive to employee
criticism. Giving e.mployees an internal forum for their speech will discourage
them from concluding that the safest avenue of expression is to state their views

in public. * **

«Two final points warrant mentioning. Firs s _
in this case do not dispute that Ceballos V%ro s ;i’sasi;z;i:i:;ted above, the parties
his employment duties. We thus have no occasion to hon ?n memo pursuant‘ to
framework for defining the scope of an employee’s dutie i ate a comprehensn{e
room for serious debate. We reject, however, the e stil(l)lnc?ﬁe: Wheie there 18

at employers can

restrict employees’ rights by creating excessi
wely broad j it
job descriptions. The

proper inquiry is a practical one. Formg] ;
ptions often bear little
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resemblance to the duties gn em
listing of a given tagk In an
necessary nor sufficient ¢

ployee actually is expected to perform, and the
®mployee’s written job description is neither

“Second, Justj
ramifications for g CZ Squter Suggests today’s decision may have important
cadem frejedom, at least as a constitutional value. There is

s anmner to a case involving speech related to scholarship
or teaching.

SOUTER, dJ .‘, joined by Stevens and Ginsburg, JJ., dissented:
followed Pickering when a teacher was fired for ¢

the racial composition of the school’s adminis
[staffs]. The difference between a case like Givha
of Cembalos’ speech fell within the scope of
choosing personnel was not what the teacher

“In Givhan, we
omplaining to a superior about
trative, cafeteria, and library
n and this one is that the subject
his job responsibilities, whereas

was hired to do. The effect of the
majority’s constitutional line between these two cases, then, is that a Givhan

schoolteacher is protected when complaining to the principal about hiring policy,
but a school personnel officer would not be if he protested that the principal
disapproved of hiring minority job applicants. This is an odd place to draw a
distinction, and while necessary judicial line-drawing sometimes looks arbitrary,
any distinction obliges a court to justify its choice. Here, there is no adequate

justification for the majority’s line categorically denying Pickering protection to
any speech uttered ‘pursuant [to] official duties.’

“As all agree, the qualified speech protection embodied in Pickering
balancing resolves the tension between individual and public interests in the
speech, on the one hand, and the government’s interest in operating efficiently
without distraction or embarrassment by talkative or headline-grabbing
employees. The need for a balance hardly disappears when an employee speaks
on matters his job requires him to address; rather, it seems obvious that the
individual and public value of such speech is no less, and may well be greater,
when the employee speaks pursuant to his duties in addressing a subject he
knows intimately for the very reason that it falls within his dutieg, * * *

“Nothing [accountable] on the individual and public side of the Pickering
balance changes when an employee speaks ‘pursuan.t’ tq public duties.3 On the
side of the government employer, however, somethmg 1§ different, and to this
extent, [ agree with the majority of the Court. The majority is rightly concerned
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that the employee who speaks out on matters subject to comxm el(lit ;n dtomg }Lls
own work has the greater leverage to create office uproars a1 ;ac urﬁ the
government’s authority to set policy to be carried out c.oherently roxig the
ranks. [Up] to a point, then, the majority makes good POINES: governmer: needs
civility in the workplace, consistency in policy, and honesty and competence in
public service.

h we all share, require categorical
official retaliation for things
nchallenged individual and
e without drawing the
r of judgment, but the

“But why do the majority’s concerns, whic
exclusion of First Amendment protection against any
said on the job? Is it not possible to respect the u
public interests in the speech through a Pickering balanc
strange line I mentioned before? This is, to be sure, a matte
judgment has to account for the undoubted value of speech to thOSEj’, and by thqse,
whose specific public job responsibilities bring them face to face with wrongdomg
and incompetence in government, who refuse to avert their eyes and shut their
mouths. And it has to account for the need actually to disrupt government if its
officials are corrupt or dangerously incompetent. It is thus no adequate
justification for the suppression of potentially valuable information simply to
recognize that the government has a huge interest in managing its employees
and preventing the occasionally irresponsible one from turning his job into a bully
pulpit. Even there, the lesson of Pickering (and the object of most constitutional
adjudication) is still to the point: when constitutionally significant interests clash,
resist the demand for winner-take-all; try to make adjustments that serve all of
the values at stake.

“[T]he basic Pickering balancing scheme is perfectly feasible here. First, the
extent of the government’s legitimate authority over subjects of speech required
by a public job can be recognized in advance by setting in effect a minimum heft
for comments with any claim to outweigh it. Thus, the risks to the government
are great enough for us to hold from the outset that an employee commenting on
subjects in the course of duties should not prevail on balance unless he speaks on
a matter of unusual importance and satisfies high standards of responsibility in
the way he does it. The examples I have already given indicate the eligible
subject matter, and it is fair to say that only comment op official dishonest
deliberately unconstitutional action, other serious wrongdoin Y nesty,
health and safety can weigh out in an employee’s favor. If pro g, 101[' ' reats 1.:0
standard should fail to discourage meritless actiong [before] t}rlril;;, gz:;;lof?l 05' tgzs

- . o
standard itself would sift them out at the summary-judgment Stage"’g 1led,

. that :
make statements pursuant to their officia] duties, the :t Vthen public employees
as citizens for .Firs.t Amendment purposes, ang the Connll'a Oyees are not speaking
their communlcatu?ns from employer discipline In Sttution does not insulate
‘never.’ That word, in my view, is too absolute - a word, the majority says,

“Like the majority, I understang the

‘ . h €
sufficient discretion to manage e eed to affor[d]

ov
Operationg’ government employers

And T agree that the
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Constitution does pot -

supervision,’ Nonetheless th managerial discretion by judicial
for constitutiong) DI‘Ote,t' €r€ may well be circumstances with special demand
justifications may he hmcitleodn of the speech at issue, where governmental
available—to the point wh » and where administrable standards seem readily

& er 7 L >
lawsuit are misplaced. [Thi © the majority’s fears of department management by

1] is such g case, ¥ * %

K to “displace]

“First, the Speech at isgye ig
Such speech is subject to indepen
Those canons provide an ob
1s s0, the government’s gw

Professional speech—the speech of a lawyer.
nder dent regulation by canons of the profession.
ligation to speak in certain instances. And where that

. n interest in forbidding that speech is diminished. The
objective ifici . e g peech is dim .
; pecificity and public availability of the profession’s canons also help to

diminish t i 1 i
1 he rlsk_ that the courts will Improperly interfere with the government’s
necessary authority to manage its work,

“Second, the Constitution itself here imposes speech obligations upon the
government’s professional employee. A prosecutor has a constitutional obligation
to learn of, to preserve, and to communicate with the defense about exculpatory
and impeachment evidence in the government’s possession. So, for example,
might a prison doctor have a similar constitutionally related professional
obligation to communicate with superiors about seriously unsafe or unsanitary
conditions in the cellblock. There may well be other examples.

“Where professional and special constitutional obligations are both present,
the need to protect the employee’s speech is augmented, the need for broad
government authority to control that speech is likely diminished, and
administrable standards are quite likely available. Hence, I would find that the
Constitution mandates special protection of employee speech in such
circumstances. Thus I would apply the Pickering balancing test here.

“While I agree with much of Justice Souter’s analysis, I believe that the
constitutional standard he enunciates fails to give sufficient weight to the serious
managerial and administrative concerns that the majority describes. The
standard would instruct courts to apply Pickering balancing in all cases, but says
that the government should prevail unless the employee (1) ‘speaks on a matter
of unusual importance,” and (2) ‘satisfies high standards of responsibility in the
way he does it. Justice Souter adds that ‘only comment on f)fﬁcial dishonesty,
deliberately unconstitutional action, other se:rlous v&’rrongdomg, or threats to
health and safety can weigh out in an employee’s favor.

“There are, however, far too many issues of public concern, even if defined as
‘matters of unusual importance,’ for. the screen to screen Qut very much.
Government administration typically 1nvolve‘3s mgtte‘zrs of ’pl.lbhc concern. Why
else would government be invol_ved? And ‘public issues,’ indeed, mat?:ers of
‘anusual importance,” are often daily bread-and-butter.concferns for the pol}ce, the
i i encies, the military, and many whose jobs involve protecting the
mtel'h'gence o .afety, and the environment. This aspect of Justice Souter’s
‘p ‘;‘?hcf Ejzlgé’ ‘t&})ia bz’sic Pickering balancing scheme’ is similar to the Court’s
adjustm
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present insistence that speech be of ‘legitimate news inte.:rest 5 Wi‘l}f: ;};‘efeif::ﬁllggsi
speaks only as a private citizen. It gives no extra weight toh omployee’s jol:
augmented need to direct speech that is an ordinary part of the emp

related duties.

h of vast numbers of public employees fieals Wit}
and honesty: for example, police officers, firefighters,

environmental protection agents, building inspectors, hospital workers, bani
regulators, and so on. Indeed, this categorization could encompass speech by ‘an
employee performing almost any public function, except perhaps setting
electricity rates. Nor do these categories bear any obvious. relation to the
constitutional importance of protecting the job-related speech at 1ssue.

“The underlying problem with this breadth of coverage is that the standard
(despite predictions that the government is likely to prevail in the balance unless
the speech concerns ‘official dishonesty, deliberately unconstitutional action,
other serious wrongdoing, or threats to health and safety,’) does not avoid the
judicial need to undertake the balance in the first place. * * *

“Moreover, the speec
wrongdoing, health, safety,

“I conclude that the First Amendment sometimes does authorize judicial
actions based upon a government employee’s speech that both (1) involves a
matter of public concern and also (2) takes place in the course of ordinary job-
related duties. But it does so only in the presence of augmented need for
constitutional protection and diminished risk of undue Judicial interference with
governmental management of the public’s affairs.”



