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Chapter Eisven The Agreement: Acceptance

179 8-W.3d 375 (Mo. Ct. App. 2005)
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o h until such time as it sold. In April 2003, the Prides me. The Prides then found a tenant to rent the house for $450
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Phe: h”:)use for $55, 000. The initial offer from Lewis was rejectec:V eTr; ”go':lmed ey B B o eI pUASHARS
. - Ine Prides’s realtor presented them with the second contract,

;oned by Lewis and his realtor. This contract—whi :
glready S181€ ntract—which Lewis signed on April e j
i b d this d pril 9, 2003—stated a closing date of May 15,
2003. The Prides changed this date, by hand, to June 1, 2003, and signed the contract on April 9, 2003. ThegPride;)J;n; )t’heir

. sialed the change in the closing date, b - s
ealtor initiale 8 date, but Lewis did not. U, .. 2 | ;
trhaz she would have to vacate the house by June 1, 2003. Ppon signing the contract, the Prides informed their tenant

- pride v. Lewis

The Prides became gHare {hat there was a problem with closing on the property in June, when the closing was scheduled
10 ocCur. They, along with ’hf’r realtor, were prepared 1o close on the property but neithe; the Lewis nor hfs wifes:zor th:ir
realtor ever ap;?ear ed. The 'F'rzdes 's realtor contacted Lewis’s realtor and was informed that Lewis had not responded to phone
calls or otherwise communicated with his realtor. When the closing failed to occur, the Prides sent him a letter notifying iim of
his default and relisted the house with a realtor. The house sold in June 2004 for $40,000, which was the highest offer the Prides
received for the house. In addition, the Prides were unable to secure another tenant fo; the additional year the house was for
sale. The Prides sued Lewis for breach of contract, seeking the damages for the difference between the $55,000 contract price
with Lewis and the $40,000 for which the house actually sold, for the lost rent the year they were unable to find another tenant,

and for attorney ’s fees, as provided in the contract. The trial court entered judgment in favor of the Prides and awarded them
$20,900 in damages. Lewis appealed.

Ulrich, Presiding Judge rule of law upon which the Prides rely. They claim that Lewis’s
Before a plaintiff can establish a breach of contract, he or she conduct and failure to act amount to an acceptance of their coun-
must first establish the existence of a contract. A contract does teroffer. While this statement of the law is accurate, it is of no
not exist without a definite offer and a ‘mirror-image’ accep- avail in this case. This rule applies primarily to instances where
tance. Any acceptance that includes new or variant terms from services are rendered and the party benefited by the services is

the offer presented amounts to a counteroffer and a rejection of aware of the terms upon which the services are offered. If this
the original offer. The unequivocal acceptance of the offer is party receives the benefit of the services in silence, when there

fundamental to the existence of a contract. was a reasonable opportunity to reject them, this party is mani-
Lewis contends that the Prides made a counteroffer when festing assent to the terms proposed and thus accepts the offer.

they changed the closing date from May 15, 2003, to June 1, The case relied upon by the Prides for the rule of law that

2003. While both the Prides initialed this change, it was undis- conduct may amount to acceptance of an offer is Environmental

puted that neither Mr. nor Mrs. Lewis initialed the change to Waste Management, Inc. v. Industrial Excavating & Equipment,
the contract. The Prides acknowledge that changing the clos- Inc. (Mo. App. W.D. 1998). In Environmental Waste Manage-
ing date amounted to a counteroffer. The question is, was the ment, Inc., the plaintiff sent the defendant a letter wherein its
counteroffer ever accepted? Lewis argues that he never accepted prices for contaminated soil removal were listed. The defendant
this counteroffer, and, thus, there was no contract. The Prides allowed the plaintiff to remove contaminated soil, but then re-
argue that Lewis accepted their counteroffer through his con-  fused to pay the prices listed in the letter. The plaintiff subse-
duct and failure to act. They specifically list three facts that  quently sued for.br.each of contract and the court held that, by
manifest Mr. Lewis’s acceptance of their counteroffer. They are: allowing the plaintiff to LERENG the contaminated soil, the de-
(1) Lewis never contacted his real estate agent, the Prides, the fendant accepted the offer in the letter. The Prides advance the
Prides’s real estate agent, or anyone else to reject the counterof-  similarity of this case. Lewis did not accept sef'vices or benefit
fer; (2) Lewis knew the closing was to take place in early June; under the terms of an agrcefnent an.d later claim never to hav
and (3) Lewis never sought the return of his earnest MONEy. accePted the agreement: This case is not analogous. As note:

As a general rule, silence or inaction cannot constitute ac-  Lewis had no d}:ty to rerject.the counteroffer.

ceptance of an offer. This general rule does have exceptions, Further, wh1.le ‘LCWIS fmle(? to request the refund of his e:
however, Acceptance of an offer or counteroffer does not always  nest money, this is not suf.ﬁc1ent to create a binding contra
en word. An The Prides argue that: “Logic would indicate that a person wo

have to be m 2o itt
ade through explicit spoken or Wil : i ) -
offer may be accepted iy colr)xduct or failure to act. This 18 the  desire the return of their earnest money if they believed that



