(act® eement appeared 10 t‘:’“ th"l‘: was vig.
thfe only if 2 Z,en 1f a visitor did so, he or she wgy 4
ib ext SCT "

see the i “Please review anc ag © the terms of
. gmartDownload soft\fvare license agree.
he NetscapP© downloading and using the softwage »
ment bef‘zf;e not required affirmatively to indicage
Vis.itol’s ent to the License Agreement by clicking
their asse%n to view the License Agreement, before
on lté:;iﬂg with a download of the software. By i
grsicsitof chose to click‘on the underlined text in the
invitation, a hypertext link would take the visjtor to a
web page entitled “Llcensg & Support Agreements ”
The first paragraph on this page read in pertinent
part: “The use of each Netscape software product
is governed by a license agreement. You must read
and agree to the license agreement terms BEFORE
acquiring a product. Please click on the appropriate
link below to review the current license agreement for
the product of interest to you before acquisition. For
products available for download, you must read and
agree to the license agreement terms BEFORE you
install the software. If you do not agree to the license
terms, do not download, install or use the software. .. .”
A further click would be required before the visitor
was brought to another web page containing the full
text of the License Agreement. Among the terms of
the License Agreement was a term requiring that vir-
tually all disputes be submitted to arbitration in Santa
Clara County, California, with the losing party pay-
ing all costs of arbitration. Several people who down-
loaded SmartDownload filed suit against Netscap®
because of a privacy issue with the software. Netscatl))ifi
moved to compel arbitration, claiming that the ;‘;ﬂ p
tration clause in the License Agreement was valid
enforceable. Was Netscape correct? '
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@ Netscape offered 1ts SmartDownload software free of',{_.}'!_fg!sj'_?
~ charge on its website. Visitors who wished to obtain
~ SmartDownload from Netscape’s website arrived at
Criva paoe pertamrng to the download of the software
~ On this page, there appeared a tinted box labeled
~ “Download.” By clicking on the box, a vrsrtor 1n1t1-
e ”fzf_-'ated the download The sole reference on thls page tO



