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INTERNATIONAL CHAMBER OF COMMERCE T
INTERNATIONAL COURT OF ARBITRATION L.

REQUEST FOR ARBITRATION

Respondent.

This Request for Arbiiration, made by the above-referenced Claimant, &

g shows and states as follows:

A, The Parties, and the Basis for Jurisdiction
1. Claimant is and at all relevant times was a corporation organized and
existing under the laws of Turkey, with offices located at SHFERSNNEE® [stanbul, Turkey.
Claimant is one of Turkey’s largest producers and exporters of steel bars and high alloy steels.
2, Upon information and belief, Respondent, ety is and at

all relevant times was a corporation organized and existing under the laws of the State of New

Jersey, USA, with offices located at
business agents and/or affiliates in New York City and Istanbul, Turkey. Upon information and
belief, Respondent is an international distributor of steel products, with special focus on U.S. and

African markets.



B. The Nature and Circumstances of the Subject Dispute

3, Claimant, as seller, and Respondent, as purchaser, entered into a wntten
%ales/Purchase Contract (No. UY-C-180908), dated September 18, 2008 (the “Contract™), which
was amended by Addendum #1, dated September 22, 2008 (the “Addendum”).’ Among other
things, the Contract, as amended, provided for (a) Respondent’s purchase from Claimant of a
specified amount of pﬁme newly-produced deformed reinforcing steel bars for concrete purposes
(hereinafter referred to ag the “Cargo™), (b) shipment of the Cargo from Turkey to the United
States on or before October 15, 2008, and (¢) payment in U.S. dollars, CFR FO COD, duty paid
Wilmington, Delaware, USA, in accordance with Incoterms 2000, The Contract aiso provided

that payment was to be arranged via an irrevocable and confirmed documentary Letter of Credit

- (hereinafter referred to as the “Letter of Credit™), 100% payable at sight, which was to be applied
Dp

for by Respondent on or before September 19, 2008, for issuance to Fortis Bank A.S., Merkez
Branch (“Fortis Bank™), with Claimant as beneficiary.
4. Respondent made timely application for issuance of the Letter of Credit,

& [ 4

and Claimant timely fulfilled its responsibility to arrange for shipment, with the Cargo loading

onto M/V “Supertramp™ on or before October 15, 2008. On Ocﬁiﬁer 16, 200§. aimant duly
e, :

A {U o7
fumnished necessary documentation required by the Letter of Credit (the “Documents”) to the d o M-
5
issuing bank, BNP Paribas (Suisse) SA (“Bank Paribas™). - .
%

5. On or about Oc@é{ﬂ), 2008(with the Cargo en route from Turkey to the

United States), BNP Paribas for the first fime raisedan objection to part of the Documents,
alleging certain non-material discrepancies with the technical requirements in the Letter of

Credit.

! Copies of the Contract and the Addendum are annexed hereto as Exhibit A.
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6. Claimant did not learn of that technical objection to the Documents until

October 27, 2008, whereupon Claimant cured the cited discrepancies and resubmitted the

Documents to BNP Paribas. However, the Letter of Credit had,\by its terms, expire
25, 2008,

7. On or about November 5, 2008, following arrival of the vessel containing
the Cargo in the Port of Wilmington, Delaware, USA, BNP Paribas, based on instructions it had
received from Respondent, offered to accept the Documents only in exchange for Claimant’s
agreement to accept a drastically reduced purchase price for the Cargo.

8. In truth, during the approximately one-month period betwegn the parties’
eiecution of the Confract and Addendum and the date that the Cargo was loaded onto M/V |
“Supertramp” for shipment, world-wide market prices for product such as that included in the
Cargo had declined sharply. Although Respondent had no right under the Contract, or under
- applicable law, to demand any reduction to the purchase price, it did so, through BNP Paribas, n
an effort to avoid the consequences of the market decline.

9. Claimant did not respond to the request for a reduction in the purchase
price, and Respondent,‘in breach of the Contract, refused 1o take delivery of the Cargo at the
discharge port, notwithstanding the fact that the relevant characteristics of the Cargo fully
complied with the terms of the Contract, as amended.

10. By letter dated November 6, 2008, transmitted via fax to Respondent’s
New Jersey and New York offices, Claimant confirmed that the vessel containing the Cargo had
arrived and berthed at the Port of Wilmington, Delaware, USA, ready to discharge, and Claimant

objected to Respondent’s having used the allegation of “minor discrepancies™ in the Letter of



Credit as a pretextual excuse to refuse to discharge or to take delivery of the Cargo.” This exc;ﬁse
was wholly unacceptable, a well as a breach of the Contract, inasmuch as the issuance or non-
issuance of the Letter of Credit was solely a function of the manner in which Claimant was to be
paid. Paragraph 11.00 of the Contract gave Claimant the right to cancel the Contract in the event
that the Letter of Credit was not issued, but Respondent was given no such right, and the non-
issuance of the Letter of Credit did not relieve Respondent of its obligation to pay to Claimant
the agreed-upon purcﬁase price.

11.  Asaresult of Respondent’s breach of the Contract, Claimant had to ﬁﬁd
an alternative buyer for the Cargo, and Claimant ultimately sold the Cargo at a loss relative to the
purchase price set forth in the Contract, as amended, in the sum of $891,065.88.

C. Number of Arbitrafors, Place of Arbitration,
Applicable Rules of Law and Language of Arbitration

12.  Paragraph 14.11 of the Contract provided that all disputes between the
parties, other than those involving cargo loss or damage, were “to be arbitrated by an arbitration
court located in New York” and to be governed by New York law.

13.  Notwithstanding that reference to “an arbitration court located in New
York,” there was no désignation in the Contract of a specific arbitration forum. Following a
failure by the parties, each acting through counsel, to agree upon such a forum, the matter was
submitted by Claimant to the United States District Court for the Southern District of New York,
which, by Order dated November 16, 2010, and Judgment dated November 17,2010, appoimted

the ICC’s International Court of Arbitration as the arbitration court for resolution of this dispute.®

2 Copies of the letter to each of those offices, with the corresponding fax coversheet

transmitted to each office, are annexed hereto as Exhibit B,
? Copies of the District Court’s Order and Judgment are annexed hereto as Exhibit C.
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14, For the reasons set forth above, Claimant respectfully requests that (a) this
arbitration proceeding be conducted before a single arbitrator of the ICC’s International Court of
Arbi&aﬁ011, -(b) the arbitration be held in New York, NY, U.8.A., at the offices of Claimant’s
attorneys, (c) the arbitration be conducted in English, and (d) the dispute be resolved in

accordance with New York law,

D. Relief Sought

E. Claimant seeks an award of monetary damages in its favor and against

Respondent in the amount of $891,065.88, together with interests and the costs of the arbitration

. incurred by Claimant.

Dated: New York, New York
March 18, 2010

New York, NY 10018
(it
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Istanbul,05.11.2008

Vessel Name i MV Supertramp

Apnlicant : iSRS

Description Cf goods : Material:Prime newly produced deforthed reinfoicing
stee] bars:

Total Quantity(Theoretical Weight) @ 2,475,183 inmetric fons

Total Quantity(Actual Weight) 1 2,389,800 in metric tons

Total number of bundles 1 2582

Contract No & Date UY-C-160508 & September,16.2008

The vessel has arrived and berthed st Wilmington, Deleware to discharpe your cargo. Sellers
notz Buyers vefuse to discharge and take delivery of their cargo basis elleged minor
discrepancies in LC. This is wholly unacceptable conduct and a breach of the sale comizact.
Delaying discharge of the vessel will mean demurrage ar damages for detention.

Sellers, ini order (o mitigats their Josses, propose to discharge the cargo into a bonded
warghouse and all related costs and expenses and risk will be for Buvers! sols account. All of
Sellers' rights against Buyers reritains fully reserved against Buyers.

Kind regards,




.
;
‘t
i
;

Istanbnl,06.31.2008

Vasse! Name : M/V Supertzamp

Applicant el e

Description Of goods : Material:Prime newly produced deforthed reinfoicing
stésl bars:

Total Quantity(Theoretical Weight) : 2,475,183 in metric tons

Total Quantity(Actual Weight) 1 2,389.800 in metric tons

Total nuniber of bundles ;2582

Contract No & Date UY-C-16050% & Septeinber,16.2008

The vesse] Has arfived anid besthed at Wilmington Deleware to-discharge your-cargo, Sellers
note Buyers refirse to discharge and take delivery of their cargo basis alleged minor
discrepancies in LC.. This is wholly unacceptable conduct and a breach of the sale coniract,
Delaying discharge of the vessel will mean dennerapge or damages for detention.

Selers, ini order to mitigate their losses, propose to discharge the cargo into a bonded

warehouse and all related costs and expenses and risk will be for Buyers' sole account. All of
Sellers' rights against Buyers remaing fully reserved against Buyers,

Kind regards,

EXPORT MANAGEH



NOU-22-2818  18:14 P.B3/84

(Pet., Bx 1.) The dispute at issue does not invelve cargo loss or damage, and both parties agree that
the arbitration clause applies and is valid. The parties cannot agree, however, on the choice of an
arbitration court, and the contract does not provide any guidance for choosing such a court.
Petitioner demands arbitration of its claim before the American Arbitration Association ("AAA").
Respondent demands the claim be arbitrated before the Society of Maritime Arbitrators ("SMA")
or, altematively, the Tnternational Court of Arbitration ("ICA") established by the International
Chamber of Commerce. This Court has considered carefully the papers submitted by both parties
and for the following reasons appoints the ICA as the arbitration court fo handle this mafter.,
Section 5 of Title 9 of the United States Code reads in pertinent part, "If no methiod

be provided [in an arbitration agreement for the appoint of an arbitrator] . . ., then upon the

application of either party to the controversy[,] the court shall designate and appoint an arhitrator,”

9 U.S.C.A. § 5 (West 2009); see also 9 U.S.C.A. § 206 (West 2009) (stating in pertinent part that a ‘
court "may . . . appoint arbitrators in accordance with the provisiens of the agreement").! Each of
the three arbitration courts narmed by the parties is alleged to have expertise and experience dealing
with infernationa! disputes similar o this one. See, e.g, Pet. 4; Resp't Mem. in Opp'n 4-6. There is
no evidence or allegation befors the Court suggesting that any of the three named arbitration courts’
would be incapable of handling this matter. The ICA, though, appears fo be the most suitable

forom. The letter of credit at issue in this case was ailegedly govemed by the Uniform Customs

and Practice for Documnentary Credits, which is a set of rules promulgated by the ICA's parent

k The relationship between 9 U.S.C. § 5, contained in Chapter 1 of the Federal
Arbitration Act, and 9 U.S.C, 206, contained in Chapter 2 of the same act, is
explained in 9 U.S,C. § 208, which states in pertinent part, "Chapter 1 applies to
actions and proceedings brought under this chapter[, Chapter 2,] to the extent that
chapter is not in conflict with this chapter." 9 U.S.C.A. § 208 (West 2009).

KCDALWPD VERSION 11/16430 2




NOU-22-2818 1B:14 P.24/04
organization, the International Chamber of Commerce. See Resp't, Mem. in Opp'n 5. In addition,
the contract between the parties is alleged to incorporate the international commerce terms, or
"INCOTERMS, " also promulgated by the International Chamber of Cominerce. Id. This suggesis
that the ICA may have somewhat greater familiarity dealing with the letter of credit and contractual
terms &t issue in this matter. Even if this greater familiarity results in only a slightly more efficient
resolution of the case, that is a sufficient basis for choosing the ICA where, as here, the Parties
have not demonstrated a more significant distinction upon which a chojce can be made. The
incorporation of rules pronulgated by the Intemational Chamber of Commerce also suggests that
the parties are aware of the Intefnational Chamber of Commerce and are willing to place at least
some reliance in its expertise. Accordingly, the ICA is appointed as the arbitration court,

For the foregoing reasons, the Petition to Compel Arbitration is granted and the
Tnternational Court of Arbitration is appointed a2s the arbitration court. The Clerk of the Court is

respectfully requested to enter judgment accordingly and close this case.

SO ORDERED,

Dated: New York, New York

November 16, 2010 @T
LAUURA TAYLOR SWAIN
United States District Judge

CDALWPD VERSIDN 11/16/10 3
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NOU-22-2B18 18113

P.22/04

UNITED STATES DISTRICT COURT ?

\LE COFY

—— X

v No. 10 Civ. 6934 (LTS)(GWG)

Respondent.

e -X

In this action, Petitioner Nkl

petitions the Court for an order compelling arbitration and appointing an arbitrator, Respondent

") removed the action to this Court from the Supreme Court of the
State of New York pursuant to 9 U.S.C. § 205 and 28 U.S.C. §§ 1441 and 1446. The Court has
jurisdiction of the petition pursuant to 9 U.S.C. § 203 and 28 U.8.C. § 1332,

The basic facts of this matter are contained (n the Petition and/or undisputed./Miingsy
contracted to sell reinforcing steel bars to ytsimeg but when the shipment of steel bars arzived at '
port, ARSI refused to tender payment because of an alleged failure to comply with the terms of . ‘.
a certain leﬁef of credit. psi®hen scld the steel bars to a third party at a loss and is seeking
damages fom O Th- contract for the sale of the steel bars contains an arbitration
agreement, which provides that:

All disputes arising from or respectively in connection with this contract, except those

involving cargo loss or damage, [are] to be arbitrated by an arbitration court jocated in New' -
York . ... This contract shall be governed by New York law.
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DOCUMENT
UNITED STATES DISTRICT COURT ELECTRONICALLY FILED
SOUTHERN DISTRICT OF NEW YORX |DOC #:
X DATE FILED: _///62/%

Petitioner,

_.again St JUD GMENT

Respondent.

Petitioner having moved to compel arbifration and to appoint an arbitrator, and the matter
having been brought before the Honorable Laura T. Swain, United States District Judge, and the

Court, on NGESSEasisls® [ aving issued its Order granting the petition-to Compel Arbitration

" and appointing the International Court of Arbitration as the arbitration court, it is,

ORDERED, ADJUDGED AND DECREED: That for the reasons stated in the

Court's Order dated nenuliSEssaginey the pctition to Compe! Arbitration is granted and the

' -
International Court of Arbitration is appointed as the arbitration court; accordingly, the case is
closed.

Dated: New York, New York

RUBY J. KRAJICK -

Clerk of Coyrt / /

BY: 5 i}\
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INTERNATIONAL CHAMBER OF COMMERCE
mTﬁRNATIONAL COURT OF ARBITRATION

- against -

Respondent.

CLAIMANT’S MEMORANDUM OF FACTS AND LAW

Of Counsel:




Preliminary Statement

This proceeding arises from Respondent’s breach of a written Sales/Purchase Contract
between Claimant, as seller, and Respondent, as buyer. As will be more fully described below,
‘Claimant fully complied with its contractual obligations by shipping and delivering designated
cargo from Istanbul, Turkey to Wilmington, Delaware. In breach of the contract, however,
Respondent refused without cause (other than an apparent downturn in the market) to take
delivery. Asa result,;CIaimant found an alternative buyer and now seeks money damages in this
proceeding for the difference between the amount that Respondent was supposed to pay and the
amount that the alternative buyer actually paid.

Contrary to the suggestion made by Respondent in the Terms of Reference herein, this
proceeding does not include any claim for wrongful dishonor of a letter of credit that was
obtained by Respondent in accordance with the parties” contract. It is well established in
transactions involving the use of a letter of credit that the obligation of the issuing bank to honor
drafts drawn ona Jetter of credit by the beneficiary (here, Claimant) is independent of the
obligation of the bank’s customer (here, Respondent) to the beneficiary in the underlying contract
of sale. There is no merit to the contention now being made by Respondent in this proceeding
that Claimant accepted a letter of credit as the exclusive mode of payment, or that Claimant
somehow waived and abandoned all rights agaidst Respondent once.the letter of credit was
issued. Put another way, the mere issuance of the letter of credit did not satisfy Respondent’s

obligation to pay Claimant for the subject cargo.



Statement of Facts

Claimant, as seller, and Respondent, as purchaser, entered into a written Sales/Purchase
Contract (No. UY-C-180908), dated September 18, 2008, which was amended by Addendum #1,
dated September 22, 2008 (both documents together referred to herein as the “Contract™).
(EXHIBIT 1)' Among other things, the Contract provided for (a) Respondent’s purchase from
Claimant of a specified amount of prime, newly-produced, deformed reinforcing steel bars for
concrete purposes (hereinafter referred to as the “Cargo™), (b) shipment of the Cargo from
Turkey to the United States on or before Qctober 15, 2008, and (c) payment to be made in U.S.
dollars, CFR FO CQD, duty paid Wilmington, Delaware, in accordance with Incoterms 2000,
The Contract also required Respondent to arrange for the issuance of an irrevocable and
confirmed documentary Letter of Credit, 100% payable at sight, which was to be applied for by
Respondent on or before September 19, 2008, for issuance to Fortis Bank A.S., Merkez Branch
(“Fortis Bank™), with Claimant as beneficiary. Respondent did, in fact, arrange for the issuance
of a Letter of Credit (hereinafter referred to as the “Letter of Credit™) from BNP Paribas (Suisse)
SA (“Bank Paribas™).? (EXHIBIT 2) |

Claimant timely fulfilled its responsibility to arrange for shipment, with the Cargo

Joading onto M/V “Supertramp” on or before October 13, 2008. Prior to shipment, the Cargo had

! References herein to “EXHIBIT” are to the documents submitted as Claimant’s exhibits
accompanying this Memorandum.

2 The Contract provided for an “Irrevocable and confirmed documentary Letter of
Credit.” The Letter of Credit provided that it was to be governed by the UCP latest version
[600]. Itis also plain from the Letter of Credit that its “confirmation” was optional and not
mandatory inasmuch as it provides, “If you add your conformation to the credit, please inform
us.”



been inspected.’ (EXHIBIT 3) On October 16, 2008, Claimant duly furnished the necessary
documentation prescribed by the Letter of Credit (the “Documents™) to the issuing bank, Bank
Paribas.

On or about October 20, 2008, while the Cargo was en route from Turkey to the United
States, Paribas Bank rajsed an issue regarding a portion of the Documents, contending that there
were certain discrepancies (which, even upon a cursory review, are manifestly non-material} with
the technical requirements in the Letter of Credit. (EXHIBIT 5) Claimant did not learn of that
technical objection to the Documents until October 27, 2008. However, the Letter of Credit had,
by its terms, expired on October 25, 2008. As a result, Paribas Bank apparently dishonored the
Letter of Credit.*

On November 4, 2008, Respondent received notice from Claimant that the vessel
containing the Cargo had arrived in the Port of Wilmington, Delaware. ‘One day later, on
November 5, Paribas Bank, based on instructions it had received from Respondent, offered to
accept the Documents, but only in exchange for Claimant’s agreement to renegotiate the Contract
with a drastically discounted purchase price. (EXHIBIT 6) It does not appear to bea
coincidence that, during the approximately one-month period between the parties’ execution of

the Contract and the date that the Cargo was loaded onto M/V “Supertramp” for shipment,

5 Respondent requested that it be allowed to conduet its own inspection (i.e., to appoint a
survey company) of the Cargo at the loading port. Claimant did not object to the request.
(EXHIBIT 4)

* Respondent appears to contend in this proceeding that Claimant may have had an
alternative means of obtaining payment, in the event that Fortis Bank confirmed the Letter of
Credit. However, the issue of whether such confirmation was made is irrelevant, inasmuch as
plaintiff elected not to pursue payment options, if any, from Fortis Bank.

3



world-wide market prices for the type of stee] bars included in the Cargo had declined sharply, a
fact which Respondent has acknowledged. (EXHIBIT 7) Although Respondent had no right
under the Contract, or under any applicable law, to demand any reduction to the purchase price, it
did so by using technical objections raised by Paribas Bank to purported deficiencies in the Letter
of Credit as a pretext, clearly in an effort to avoid the consequences of the market decline.
Claimant did not accept Respondent’s request for a significant discount in the purchase
price under the Contract. Indeed, Fortis Bank, on Claimant’s behalf, vehemently objected to

Paribas Bank’s request for such a discount based upon alleged minor discrepancies in the

_Documents. (EXHIBIT 8) In breach of the Contract, Respondent indicated its refusal to accept
delivery of the Cargo, but at no time did Respondent raise any objection 1o the Cargo itself,
which was, in fact (as is more fully described below), in full compliance with the relevant
characteristics prescribed in the Contract.

By letter dated November 6, 2008, transmitted via fax to Respondent’s New Jersey and
New York offices (EXHIBIT 9), Claimant confirmed that the vessel containing the Cargo had
arrived and berthed at the Port of Wilmington, Delaware, ready to discharge, and Claimant
objected to Respondent’s having used the contention of “minor discrepancies” in the Letter of
Credit as a pretextual excuse to refuse to discharge, or to accept delivery of, the Cargo. As
Respondent well knew, this excuse was entirely without merit, inasmuch as the issuance of the
Letter of Credit was solely a vehicle under the Contract for Claimant to ensure that payment
would be made. Under no circumstances would the issuance or non-issuance, or the dishonoring,
of the Letter of Credit affect Respondent’s underlying contractual payment obligation. For

example, Paragraph 11.00 of the Contract gave Claimant the right to cancel the Contract in the



event that the Letter of Credit was not issued, but Respondent was given no such right.

Moreover, and as a result of the Letter of Credit having been dishonored, tﬁe above-referenced
November 6, 2008 letter put Respondent on notice that “in order to mitigate™ its losses, the Cargo
was going to be discharged into a bonded warehouse and that “all related costs and expenses and
risk will be for buyer’s [Respondent’s] sole account.” In other words, Claimant put Respondent
on notice that in the event that Respondent failed promptly to pay the full purchase price to
Claimant, Respondent would suffer any consequential money damages incurred by Claimant.

As a result of Respondent’s continued refusal to accept delivery of the Cargé, or to pay
for the Cargo, Claimant found an alternative buyer (as described below), but at a sale price that
was USD 891,065.88 less than the amount that Respondent had promised to pay under the
Contract. As a result, Claimant seeks the recovery of damages in this proceeding in the amount

of USD 891,065.88, plus interest, fees and expenses.



Argument

POINT X

CLAIMANT SUBSTANTIALLY PERFORMED ALL OF
ITS DUTIES AND OBLIGATIONS UNDER THE CONTRACT.
RESPONDENT BREACHED THE CONTRACT BY FAILING TO TAKE
DELIVERY OF THE CARGO OR TO PAY THE PURCHASFE PRICE

It cannot seriously be disputed that Claimant substantiaily complied with its
responsibilities under the Contract by furnishing product (the Cargo) to Respondent consistent
with the requirements of the Contract, and by making that product available to Respondent on a
timely basis at the agreed upon port of discharge. In connection therewith, Claimant supplied
Resﬁondent either directly or through Paribas Bank with each of the following, all in full

compliance with the provisions of the Contract:

. Bill of Lading. (EXHIBIT 10)

. Inspection Certificate. (EXHIBIT 11)

. Invoice. (EXHIBIT 12)

. Certificate of Origin. (EXHIBIT 13)

. Packing List. (EXHIBIT 14)

. Mill’s Test Certificate. (EXHIBIT 15)

. Beneficiary’s Shipping Advice. (EXHIBIT 16)

. Shipper’s Certificate for Dunnage. (EXHIBIT 17)

. Certificate from Master Agents, (EXHIBIT 18)

. Confirmation that the vessel containing the Cargo had arrived and berthed
at the Port of Wilmington, Delaware, ready to discharge. (EXHIBIT 9)

It is undisputed that Respondent refused to accept delivery of the Cargo or to pay

to Claimant the purchase price that was prescribed in the Contract.



POINT I

THE FAILURE OF PARIBAS BANK TO HONOR
THE LETTER OF CREDIT DID NOT RELIEVE RESPONDENT OF ITS
OBLIGATION TO ACCEPT DELIVERY OF, AND TO PAY FOR, THE CARGO

A, Respondent’s Obligation to Pay Under the Contract
Was Independent From Paribas Bank’s Obligation to
Honor Drafts Drawn on the Letter of Credit by Claimant
In First Commercial Bank v. Gotham Originals, Inc., 64 N.Y.2d 287, 486
N.Y.S.2d 715 (1985), the Court opined as follows:
The fundamental principle governing these transactions is the doctrine of
independent contracts. It provides that the issuing bank’s obligation to honor
drafts drawn on a letter of credit by the beneficiary is separate and independent
from any obligation of its customer to the beneficiary under the sale of goods
contract and separate as well from any obligation of the issuer to its customer
under their agreement . . . . Stated another way, this principle stands for “the
fundamental proposition . . . that all parties [to a letter of credit transaction] deal
in documents rather than with the facts the documents purport to reflect”. . ..
Id, at 294-95 (quoting H. Harfield, Letters of Credit 76 (ALI-ABA Uniform Commercial Code
Practice Handbook 1979)) (other citations omitted).

In the proceeding at bar, the Letter of Credit provides that the latest version (here, 600) of
the Uniform Customs and Practice for Commercial Docurmentary Credits (the “UCP”) is
applicable. Articles 4 and 5 of UCP 600 confirm the “fundamental proposition” of independent
contracts articulated in First Commercial Bank, supra.

Accordingly, Claimant’s claim against Respondent for breach of contract is proper and

correct in all respects.



B. Claimant Did Not Accept the Letter of Credit as The Exclusive Mode of Payment, Nor
Did Claimant Relinquish its Right to Seek Payment Directly From Respondent
The Contact’s provision for a Letter of Credit as a mode of payment was intended for
Claimant’s benefit, as providing for a secure manner in which payment of the purchase price
could be obtained. That provision was not included in the Contract to bestow any benefits on
Respondent, and it was certainly not intended as a waiver of Claimant’s right to seek payment
directly from Respondent, if need be. Similarly, the provisions of the Letter of Credit in no way
altered Respondent’s fundamental payment obligation under the Contract, nor did they create a
 condition precedent to Respondent’s payment obligation. Therefore, it is respectfully submitted
that Claimant is entitled to seek payment directly from Respondent by reason of Claimant’s
substantial performance of the Contract, without regard to any actions taken by Paribas Bank in
connection with the Letter of Credit.
In Greenough v. Olivier Straw Goods Corporation, 53 F.2d 362 (2d Cir. 1931), the Court
made the following observations regarding foreign letter of credit transactions:
In the foreign letter of credit transactions, the goods are sold on credit, but the
seller wants paper which can be readily negotiated in his own market, more
readily than could the buyer's negotiable paper. . .. There does not seem to be
much basis of fact for inferring an intention to accept the banker’s letter of credit
as absolute payment and to relinquish all rights against the buyer as soon as the
draft is accepted.
Id. at 364. In addition, the Court held that “the authorities faver the view that there i3 no
presumption that the seller takes a draft drawn under a Jetter of credit in absolute payment of the

buyer’s obligation to pay for the merchandise; hence upon default by the bank upon its draft the

seller may look to the buyer.” Id. at 365.



So, too, with regard to the situation at bar, where there is no basis for concluding that
Claimant intended to accept the Letter of Credit of Credit as absolute payment or to relinquish all
of its rights against Respondent under the Contract ence the Letter of Credit was issued and
accepted. Thus, and by reason of Respondent’s default in taking delivery of the Cargo, and its
failure to pay the agreed-upon purchase price, Respondent should now be responsible for
Claimant’s resulting losses.
As set forth in Point I above, Claimant substantially performed all of its obligations under
the Contract. In Oppenheimer & Co., Inc. v. Oppenheim, Appel, Dixon & Co., 205 A.D.2d. 412,
613 N.Y.S.2d 622 (Ist Dep’t 1994), the Court cogently and concisely articulated the doctrine of
substantial performance: “Parties may indeed stipulate in a contract “to effectuate a purpose that
performance of every term shall be a condition of recovery’. ... In the absence of such specific
conditioning of recovery *[tfhere will be no assumption of a purpose to visit venial faults with
oppressive retribution.”” Id,, at 623 (quoting Jacob & Youngs v, Kent, 230 N.Y. 239, 242-43
(1921) (“We must weigh the purpose to be served, the desire to be gratified, the excuse for
deviation from the letter, the cruelty of enforced adherence™). The Court further held as follows:
The use of language creating conditions to recovery does not foreclose de minimis
considerations. “Nowhere would a departure from full performance of a condition
be regarded as important if the departure were an inconsiderable trifle having no
pecuniary importance.” . . . Where the primary purpose of a contract is fulfilled
and any breaches are trivial in nature when contrasted with the substantial
performance of a plaintiff who has continually proceeded with the utmost good
faith, the defendant is not excused from its obligations under the contract.

Id. at 623-24 (quoting 5 Williston, Contracts §805, at 839-840 (3d ed 1961)) (other citations

omitted).

The Contract does not stipulate that performance of every term shall be a condition of



recovery by Claimant, and the primary purpose of the Contract was clearly fulfilled by Claimant.
Moreover, even assuming, arguendo, that Claimant had not complied with all of the technical
elements of the Letter of Credit, such purported noncompliance was clearly “trivial in nature.”
Accordingly, Respondent should not be excused from its obligation under the Contract to pay the
purchase price for the Cargo (less the amount received by plaintiff by way of cover, as described
below).
C. Under the Uniform Commercial Code as Well, Claimant is Entitled to Recover the
Purchase Price Directly from Respondent
Although the Letter of Credit designates the latest (600) version of the UCP to apply to
the Letter of Credit, applicable authority makes plain that the Uniform Commercial Code (the
“UCC”) may be applied to the issue of non-payment by Respondent of the purchase price for the
Cargo.
In United Bankv. Cambridge v. Sporting Goods Corp., 41 N.Y.2d, 254, 392 N.Y.8.2d
265 (1976), for example, the Court described the interrelationship between the UCP and the New
York UCC as follows:
Ft should be noted that the Uniform Customs and Practice controls, in lieu of
article 5 of the code, where, unless otherwise agreed by the parties, a letier of
credit is made subject to the provisions of the Uniform Customs and Practice by
its terms or by agreement, course of dealing or usage of trade (Uniform
Commercial Code, § 5-102, subd [4]). . . . However, even if the Uniform Customs
and Practice were deemed applicable to this case, it would not, in the absence of a
conflict, abrogate the precode case law (now codified in Uniform Commercial
Code, § 5-114) and that authority continues to govern even where article 5 is not
controlling . . . . Moreover, the Uniform Customs and Practice provisions are not
in conflict nor do they treat with the subject matter of section 5-114 which is

dispositive of the issues presented on this appeal . .. . Thus, we are of the opinion
that the Uniform Customs and Practice, where applicable, does not bar the relief

10



provided for in section 5-114 of the code.
Id. at 260, n.2 (citations omitted}.

In the instant proceeding, although the UCP applies to the Letter of Credit, it neither
conflicts with, treats, nor addresses the subject matter of Section 2-325(2) of the UCC, and, thus,
the relief accorded to Claimant by that Section is applicable. Section 2-325(2) of New York’s
UCC provides as follows: “The delivery to seller of a proper letter of credit suspends the buyer’s
obligation to pay. If the letter of credit is dishonored, the seller may on seasonable notification to
buyer require payment directly from him.”

It cannot be disputed that the Letter of Credit was here dishonored and that Claimant gave
Respendent “seasonable notification” that Respondent was required to pay Claimant directly.
(See EXHIBIT 9) Therefore, it is respectfully submitted Respondent should be required to pay to

Claimant the full amount sought herein.
POINT 111

CLAIMANT WAS JUSTIFIED IN
MITIGATING ITS DAMAGES
Respondent’s having refused to take delivery of the Cargo or to pay for the Cargo as
required by the Contract, and respondent’s thereafter having been put on notice that Claimant
intended to mitigate its damages (EXHIBIT 9), Claimant’s sale of the Cargo to a third-party was
proper and correct in all respects.
The Cargo was sold to Corus International Trading Limited (“Corus”) for a purchase

price of USD 1,113,832.35. The difference between this amount and the purchase price (USD

11



2,004,898.23) under the Contract is USD 891,065.88, which is the amount that Respondent
should now be directed to pay Claimant.
The following documents are relevant to the sale of the Cargo to Corus:
. Bill of Lading, (EXHIBIT 19)
. Invoice. (EXHIBIT 20)
. Certificate of Origin. (EXHIBIT 21)
. Packing List. (EXHIBIT 22)
. Mill’s Test Certificate. (EXHIBIT 23)

These documents demonstrate, among other things, that the Cargo which was sold to Corus is

identical to the Cargo that Respondent purchased.’

> Tt should also be noted that the Cargo was duly inspected at the port in Wilmington,
Delaware (EXHIBIT 24) and again at the port in Jacksonville, Florida in connection with the sale
to Corus (EXHIBIT 25).

12




Conclusion

For all of the foregoing reasons, an award should be issued directing Respondent to pay to
Claimant the sum of USD 891,065.88, together with interest thereon from November 6, 2008 and

the administrative costs, fees and expenses of this proceeding.
Pated; October 7, 2011

Respectfully submitted,

(RASERSTEERRGD
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INTERNATIONAL CHAMBER OF COMMERCE
INTERNATIONAL COURT OF ARBITRATION

ANSWER TO REQUEST
FOR ARBITRATION

¥), by its undersigned counsel, SNy

BEEN P, o5 and for its Answer to Request for Afbit-ration,‘ alleges and

1. COPRENBIc ics knowledge or information sufficient to form a belief as to the
truth of the allegations in paragraph 1 of the Verified Petition.

2. BRI o 1rits the allegations in paragraph 2 of the Verified Petition.

3. AGHIEENNERR o5 buyer, and g (“Claimant”), as seller, entered into a
coniract for the sale and purchase of “Prime Newly Produced Deformed Reinforcing Steel Bars
for Concrete Purp('>ses” at a price of “é;] 0 USD/mts CFR FO COD Duty Paid Wilmingtqn,
Delaware, USA, according to Incoterms 20007 for shipment from Turkey to Wilmington,.
Delaware. See Contract dated September 18, 2008 and addendum dated September 22, 2008
(the “Contract™), attached hereto and incorporated herein as Exhibit 1. Payment was to be made
- by “irrevocable and confirmed documentary Letter of Credit”, which was to be issued by
September 19, 2008.

4, As.required by the Contract, on September 19, 2008, BN opened an

irrevocable letter of credit issued by its bank, BNP Paribas, in favor of Claimant, with an

wee™  Pagelof 5 Lo e - e



expiration date of October 25, 2008 (the “Letter of Credit”), attached hereto and incorporated
herein as Exhibit 2. The Letter of Credit required that Claimant present within 10 days after
shipment but before expiry (October 25) documents strictly conforming to the instructions in the
Letter of Credit. Claimant accepted the Letter of Credit as issued and proceeded to ship the
goods identified under the Contract.

5. Claimant’s bank, Fortis Bank. A.S., presented documents to BNP Paribas on
October 20, 2008 (see Fortis Baok A.S. Advice of Payment dated October 20, 2008, attached
hereto and incorporated herein as Exhibit 3). The documents were discrepant and did not strictly
comply to the instructions contained in the Letter of Credit. BNP Paribas acknowledged receipt
éf the documentary remittance and rejected the same in accordance with Article 16 of UCP600.
See Rejection‘ by BNP Paribas, attached hereto and incorporated herein as Exhibit 4. BNP
Paribas advised Claimant’s bank (Fortis Bank AS Turkey) that it rejected the documents
presented based on the following discrepancies:

* The Non Negotiable Bills of Lading were not signed as per special

condition G.
* Inspection Certificate issued at loading “does not detail any packing, no
colour composition of the goods stated and it does not mean anything just
. 1o mention “We confirm that the ]oéded quantity, total number of bundles,
packing, color codes and the quality and chemical composition of the
goods”,
* no -shipment advice had been sent. (The shipping advice was required to
have been provided within 1 working day after Bill of Lading—date).
o * Master’s agent’s certificate does not refer to quantity nor goods shipped.

- , o JPage20f 5 - . s __ T



* Shipper’s certificate for dunnage does not refer to quantity shipped.

6. The documents were put on hold by BNP Paribas, to enable Claimant to correct
the discrepancies and present conforming documents. Claimant concedes, however, that it failed
to present conforming documents before the October 25, 2008 expiry of the Letter of Credit,
Nor did Claimant timely request or obtain a waiver of the discrepancies from “ As
such, BNP Paribas was contractually obligated nof to make payment to Claimant under the
Letter of Credit.}

7. On November 5, 2008, ANRSSEEES o ffered to accept the shipment despite non-
conforming documents if Claimant agreed to discount the price of the goods by $300/mt. A
copy of this November 5, 2008 offer is attached hereto and incorporated herein as Exhibit 5.
Claimant rejected this amount and, on November 7, 2008, offered a discount of $150/mt, but
provided only one hour for acceptance of its proposal. A copy of this November 7, 2008
message is attached hereto and incorporated herein as Exhibit 6. Claimant transmitted its
counter-offer via banking channels affer business hours and therefore NSNS did not leamn
of the counter-offer until after it had already expired. Indeed, Claimant did not discharge the
shipment in Wilmington, Delaware or provide ANGEWEEEN@R with an opportunity to inspect it, but
instead discharged the cargo in Jacksonville, Florida, all in breach of its obligations under the
Coniract. |

8. Claimant’s allegations that AMSNSSEHSEER had no right to reject the tender of

documents but did so due to market declines demonstrates a failure to understand the nature of a

! Claimant concedes that timely rejection was made by BNP Paribas, but -
apparently alleges that its own bank, Fortis Barik, failed to notify it of the rejection until
October 27, 2008. If this is correct, then Claimant should raise this failure (and perhaps
this claim) with its own bank. ACEMINOR has no relationship with Fortis Bank.

Page 3 of 5 Lo



(BNP Paribas), separate and distinct from the underlying sales contract. The issuing bank

undertakes to pay the beneficiary (SNSNNN® only if the beneficiary tenders commercial
documents that strictly comply with the terms of the letter of credit contract. A bank that pays
upon a presentation of non-conforming documents breaches its contract with its customer, the
purchaser. Here, Claimant concedes that its documents were non-conforming and the bank’s

rejection was therefore proper as a matter of law.

R denies the allegations contained in paragraph 9 of the Request for

Arbifration. As demonstrated by Exhibit 6, while Claimant responded to the request for a

reduction in the purchase price, Claimant did so after business hours and did not provide
sufficient time for Q to respond to its counter-offer. Compounding the problem,
Claimant did not make the shipment available for discharge at Wilmington, Delaware, but
directed that the carrying vessel travel to and discharge in Jacksonville, Florida.

10 For the reasons set forth hercin, SESTMEEMNER denies the allegations in paragraph
10 of the Request for Arbitration. Claimant’s failure to tender documents that conformed to the
requirements of the Letter of Credit is proper and legal grounds for rejection of the tender of
documents. As also set forth herein, Claimant concedes that it did not correct the discrepancies
in the documents,

1. oeEg: ocnics the allegations in paragraph 11 of the Request for
Arbitration.

12 /SRR, :dmits that the Contract provided for arbitration of all disputes in
New York. “

13. M admits that the United States District Court appointed the
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**ww**ﬁ*w***twww***w*****ww**éww***ﬁ*w#********ﬁvm***w*****ﬁ**iri-w*-i-***wwm-**w*
Company: UEB
Messags: X700030919151495 Queus: CONFEMTSBALEAC Nature: SWF Type : 700

MR t E700080919151495 Unip . ACED Network: SWIFT Pric :
Created: 19/08/08 14:27:59 By i CASNQLA Owner: CABN01A

Modif; 2
Meszage mention(g) ¢ MESSAGE AUTHENTIFIE

WY PORT IN TURKEY

(44F) PORT OF DISCHARGE/ATRPORT OF DESTINMATICON

WILMINGTON, DELAWARE, USA

(44C}) LATEST DATE OF SEIDMENT 15.00T,08

{452) DESCR, OF GOODS AND/OR SERVICES

MATERIAL ;PRIME NEWLY PRODUCED DEFORMED REINFORCING STEFL BARS
QUALITY: AS DER ASTM AGL5/A 615M-0f GRADE 40 AND GRADE 60
SI7E BREAXDOWNS ARE AS FOLLOWS.

DIAMETER  LENGTH(FEET)  GRADE  THEORETICAL WETGHT TN MT

NO. 3 20 40 188.170
NO. 3 20 &0 211.542
NO. 3 40 40 19,958
NG, 3 40 [ 25.000
NO. 4 20 49 3le.o021
NO. 4 20 &0 703.1489
NO, 4 30 69 20.000
NO. 4 a0 &0 64.918
ND. & 20 40 25,000
NQ, B 20 &0 526,206
NO. B 30 60 40.000
NG, 5 4G &80 64.916
NO. & 20 (] 174.8%11
MO, 8 40 60 25.000
NO. 7 20 64 28.144
NQ. 7 40 &0 19.9598
No., B 20 6O 45,144
TOTATL, 2,499,935

TOTAL QUANTITY {THEDRWITCAL WEBIGHT}: 2,489.935 MT (+0/-10 PCT)
UNIT PRICE: USD,810/MT CFR P, cgh, DUTY

PATD, WILMINGTOM, DELAWARE, USA (ACC.TO INCOTERME 2000)
INVOICING : BRSED ON THEORNTICAL WEIGHT BASIS

PACKING ; IN EUNDLES WITY UNIFCRM PIECE CQUNT AND BE SECURRLY
TIED

BUNDLES IN 30° AND 40’ LENGIHS A MINIMUM OF 6 SPOTS WITH 3

LIFTING HOUKS AND FOR 20’ LENGTHZ A MINIMOM OF 4 SPOTS WITH 2

LIFTING HOQES. .

THE BUNDLES ARE TIED WITH 7MM WIRE RODS. EUNDLES DO NOT INCLUDE

ANY RANDOM SHORT LENGTHS AND PIECES ARE CONSISTENT

THROUGHOUT. FOR 20¢‘ BUNDLE WEIGHT IS Ma¥, 1 MT, PCR 30’ BUNDLE

WEIGHT I5 MAX. 1.5 MT AND FOR 40 BUNDLE WEIGHT IS MAX. 2 MT,

FC8/BDL

NO. 3 - 266
NO. 4 - 150
Q. 5 - 98
O, 6 - 58
NQ. 7 - 4%
NQO, & - 3B

LENGTH TOLERANCE | +4/-0 INCURS
MANUFACTURER 1 ICDAS CELIK ENERJI TERSANE VE ULASIM SANAYI A.S.
CRIGIN : TURKEY
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*i*********w***iw*%******wvw*%k****ww-.au\--mrw-kv:w*w!H.-‘i:*w****w******i**#******wwk*
Company: UER
Message: E70008051%1524985 Queye: CONFEMISBALEAL Nature: SWF Typa : 7006

MUR 1 E70Q080919151495 Undit : ACSD Net i
T : work: SWIFT Prie : N
Created: 19/05/08 14:27:3% By  ; CagNOlA Cwmear: CASNOLA
Modif; 2
Message mention{s) 1 MESSAGE AUTHENTIFIE

COLOR CODING:
WHITE ON ONB END OF THE BUNDLE.QTHER ENDS ARE COLORED AS

FOLLOWS

NG. 3 - RED
NO. 4 - ¥ELLOW
NO. 5 - BLUE
NO. § - BLACK
NO. 7 - ORANGE

NO. 8 - GREEN

(46A) DOCUMENTS REQUIRED

1. BENEFICIARY’S SIGNED COMMERGIAL INVOICE TN 1 ORTGINAL 2 COPTES
BASED (N THREORETICAL WEIGHT AND CONFIRMING THAT THE GOODS ARE
IN STRICT ACCORDANCE WITH CONTRACT NO.UY-C-160508 DATED
SEPTEMBER 15,2008,

2. CERTIFICATE OF ORIGIN TN 1 ORICINAL AND 2 COPIES CERTIFIED OR
LEGALIZED BY THE TURKISH CHAMBER OF COMMERCE, CONTIRMING THAT
THE GOODS ARE OF TURKISH ORIGIN , INDICATING ALSO THE
MANUFACTURER (FULL NAME AND ADDRESS) SHOWING AS
EXPORTER/JHIFPPER/CONIIGNQR, IF ANY:

ST

AND CONSIGNER AS

5 NLmvadatre sy ) 1o

'A’ BUITE 2

BATONTOWN, NEW JERSEY 07724 USA

3. PACKING LIST ISSUED AND SIGNED BY MANUFACTURER IN 1 ORIGINAL
AND 2 COPIES, SHOWING ALSO QUANTITY PER SIZE AND IN TOTAL,
NUMEER OF BUNDLES PER SIZE AND IN TOTAL AND CONFIRMING THE
PACKING. THE PACKING LIST MUST BE MADE OUT 'TO WHOM IT MAY
CONCERN

4. MILL'S TEFT CERTIFICATE IN 1 ORIGINAL AND 2 COPIES ISSUED AND
SIGNED BY MANUFACTURER, BHOWING ALSC QUALITY, CHEMICAL AND
MECHANICAL ANALYSIS PER HEAT IN ACCORDANCE WITH THE INDICATED
SPECIFICATIONS. THIS CERTIFICATE MUST BE MADE OUT ‘TO WHOM IT
MAY CONCERN' OR KEPT IN BLANK/NEUTRAL PORM,

5. FULL BET QF 3/3 OQRIGINAL CLEAN SHIPPED ON BOARD BILLS OF
LADING PLUS 3 NON-NEGOTIARLE COPIES, IBSUED TD THE QRDER OF
BN? FARIBAS (SULSSE} SA, SHOWING GOCDS DESCRIPTION, QUANTITY,
NUMEER OF BUNDLES, MARKED 'FREIGHT PREPAID' AND STATING AS
NOTIFY PARTT:

Rt .

SRRl USTRIAL WAY WEST BUILDING ‘A’
M A TONTOWN, NEW JERSEY (7724 USA
PHONE:732-460-1213 - MR.JANES J.DOYLE

6, INSPECTION CERTIFICATE IN 1 QRIGINAL AND 2 COPIES ISSUED BY AN
INDEFENDENT INSPECTION COMDANY CONFIRMING THE LOADED
QUANTITY, TOTAT NUMBER OF EUNDLES, PACKING,COLOR COLDES AND THE
QUALITY AND CHEMICAL COMPOSITION OF THE GOCDS.
THE INSPECTION CERTIFICATE MUST BE MADE OUT 'TQ WHOM IT MAY
CONCERN' OR EEFT IN BLANK/NEUTRAL FORM.
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f«t*******w*i*wnw***#w********&***e****wew**#*wﬂ*****w************w*ww*ww****y
Company: UER
¥essage: E7CIDB0S18151455 Queue: CONFEMISBALEAC Nature: SWF Type : 700

MUR : E7Q0080919151495 Tmit : aC5D Network: SWIFT Frieo : N
Created: 19/09/08 14:27:59 BY ;v CASNGLA Dwney: CASNOLA

. Modilf: 2
Message mention (=) : MESSAGE AUTHENTIFIE

7. COPY QF BEWEFICIARY'S SHIPEING ADVICE SENT WITHIN i WORKING
DAY APTER B/L DATE INDICRATING THE FOLLOWING:

v = TCTAL NUMRER OF BUNDLES

- - QUANTITY (PER SIZE AND IN TOTAL)

.~ NAME OF THE CRARRYING VESSEL

. - B/L, NUMBER AND DATE

- - PORT OF LOADING

-~ PORT OF DISCHARGE

-~ GOODE DESCRIPTION

- = VALUE OF THE MATERIAL SHIPRED

+ - DISCHARGE FORT AGENT

TO BE SENT TQ:

BNF PARIBAS (SUISSE) Sa

ATTN. NURIA CASALS

QUOTING REF, NO. LOIMS737681/CASN
FAX NUMBER: ++41 58 212 52 Q0

(A COPY OF THE TRANSMISSION REPORTS MUST BE ATTACHED TO THIE
DOCUMENT)

B. SHIFPER'Y CERTIFICATE FOR DUNNAGE STATING THAT THE MATERIALS
USED FOR THIS SHIFPMENT ARE TOTALLY FREE PROY BARK AND OF ANY
SIGNS OF LIVING PESTS.ALL WOODEN DUNNBGE COMPLIES WITH THE
FINAL RULE OF THE US DEPT. OF AGRICULTURE AS PURLISHED IN THE
FEDERAL RECISTER, VOLUME 69,MQ.179,16/098/04.THE (ERTIFICATE
MUST BE MREDE QUT ‘70O WHOM IT MAY CONCERN' OR EEFT IN
BLANE/NEUTRAL PORM.

5. CERTIFICATE FROM CARRIER, MASTER, VESHEL OWNER OR THEIR AGENTS
CERTIFYING THAT THE VESSEL IS LLOYDS RECISTERED OR EQUIVALENT,
SUITABLE AND SEAWORTHY FOR VOYAGE AND THAT THE VESSEL IS ISM
(INTERNATIONAL SAFETY MANAGEMENT CODE) COMPLIANT VESSEL AND
HAS (00D CERTIFIED ROTATING CRANES OF AT LEAST 20 MT SWL AND
ALSO THAT THE VESEEL IS NOT MORE THAN 25 YZARS OF AGE.
(71B) CHARGES ALL: BANE COMMISSIONS AND (HARGES
QUTSIDE SWITZERLAND ARE FOR
BENEFICIARIES ACCOUNT AND MAY NOT
BE WAIVED. IN THIS RESPECT PLEASE
NOTE THAT ART. 37C (OF UCP 600 IS
INTIRELY EXCLUDED.

(48 } PERIOD FOR PRESENTATION DOCUMENTS TO BE PRESENTED
WITHIN 10 DAYS APTRER SHIPMENT
DATE BUT IN ANY CASE WITHIN

: THE VALIDITY OF THE D/C.

(43 ) COWFIRMATIQN INSTRUCTIONS MAY ADD

{78 ) INSTRUCTIGNS TO PAY./ACCEPT, /NEGOTIAT. BANK

TUPON RECEXFT AT QUR COUNTERS (UNTIL 16:00 CUR TIME! OF YOUR

AUTHENTICATED MESSAGE, CONFIRMING THAT YOU HAVE HONOURED (R TAKEN

UP A COMPLYING PREJENTATION AND FORWARDED THE DOCUMENTS TO OQUR

ADDRESS BY COURIER SERVICE, INDICATING NAME OF COURIER SERVICE

USED AND COURIER AWE NUMEER, WE SHALL COVER YOU IN ACCORDANCE

WITE YQUR INSTRUCTIONS WITH VALUE 4 TURKISH/SWISS/USA BANK

WORKING DAYS.

IF YOU ADD YOUR CONFIRMATTON TO THE CREDIT, PLESE INFORM US
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Company: UER

Message: E700080919151495 Queue: CONFEMISBALEAC Nature: SWF Type ; 700

MUR r E700080919151495 Unir : ACED Network: SWIFT Prio : W
Created: 19/05/08 14:27:55 By 1 CASNQLA Owner: CASNOIA

Modif: 2
Mesgage mention(s) i MESSAGE ADTHENTIFIE

ACCORDINGLY WITHOUT DELAY. IN THIS CASE, YOUR REIMBURSEMENT CLAIM

MUST INDICATE THAT YOU HAVE HONOURED A COMPLYING PRESENTATION.

{72 ) SENDER TO RECEIVER INFORMATION

: PLEASFE ADVISE EENEFIQIARY IMME-

DIATELY. YOUR TODAY’S FAX PRE-
AIVICE WILL BE HIGHLY APPRECTA—
TED. PLEASE ACKNOWLEDSE RECETDRT
QUOTING Q/REF. LCIMS737681/CASN.

{-) END OF MESSACE

****w****«**************w**r*w****fnve**:fr-is-iw*ww***ww****w****wﬂww**#*ﬁw****ﬂw

END TRANSMESSION CONFIRMATIONW SVR_IMP_BEATJT214.071939
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* N
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Company: UEB
Message: E701Q80910151495 Queua: CONFEMISHRALEAC Nature: SWF Type : 701
MUR : B70108091345149¢ Unit : ACED NetworK: SWIFT Prio : N
Created: 19/09/08 14:27:5% By : CASNO1Z Quner: CABNQLlA
) Modif: 2
Hesszge mention{s) t MESSAGE AUTHENTIFIE
addresses : Correspondent ; DISETRISIRX LT :
TE5N/03N : 28658 Semzion Number : 3192
—— e ——— e weww Ragiplent Units ce—rew—e- e ———
AC5D AC 5 GROUPE D
—————————————————————————— WTPAK : Me$S3ge TEHE oo e e
(177) DATE TINE 19.58P, 08 19HO0M
(451) ACCEPT REJECT 0
(108) MUR B701080919151494
—————————————————————————— MT70L : Megsage TERU —mme— e ame oo e e m e

FROM : ENP PARIBAS (SUISSE) Sa
FAX : +41.(0)50.212.22. 22
TELEX : 412100 PNP CH
SWIFT : BPPBCHGEXXX
GENEVE CH

™ : FORTIS BANK AS TURREY
(FOR ALL BRANCHES NOT LISTED)
ISTAWBUL TR

DATE : 19/09/2008 18:01

ME701 ; ISSUE OF A DOCUMENTARY CREDIT (CONTINUED)

(27 } BEQUENCE OF TOTAL MESSAGE NIMEER 2
NUMBER OF MESSAGRE /2
{20 ) DOCUMENTARY CREDIT NB. LOIMG737581/CARN

{478} ADDITIONAL CONDITIONS

A~ ALL DOCUMENTS (INCLUDING THOSE UNDER ADDITIONAL CONDITIONS, IF
ANY) MUST BE DATED, BRAR THE PLACE OF TSSUE AND MUST BE MADE
OUT IN THE ENGLISH LANGUAGE EXCEPT PREPRINTED WORDINGS AND
STAMPS

B- CHARTER FARTY BILLS OF LADING ACCEPTABLE FROVIDED THAT THE
CHARTER PRARTY DATE IS8 ALSO INDICATED

C- ANY CORRECTION AND/OR ALTERATION ON THE DOCUMENTS MUST BRE
SIGNED AND STAMPED BY THE ISSUER OF THE DOCUMENT, UNLESS
OTHERWISE BYATED :

D- NQ DOCUMENT, EXCEPT THE INVOICE OR UNLESS OTHERWISE EEQUESTED
NUST SHOW ANY DOCUMENTARY CREDIT NUMBER CR DATE, ANY UNIT
PRICE, TOQTAL GOODE VALUE, TRADE TERMI, ANY INVOICE NUMBER
AND/QR DATE, ANY CONTRACT NUMBER AND/OR DATE, ANY BANR NANE
AND REFERENCE NOR APPLICANT'S NAME AND ADDRESS

E~ NO DOCUMENT, EXCEPT PRESENTING BANK’S REMITTANCE LETTER MAY
EE STAMPED, SIGHNED OR MARKFD BY THE IZEESENTING BANE IV ANY
WAY

F= ALL DOCUMENTS (INCLUDING THOSE UNDER ADDITIONAL CONDITIONS, TF
ANY) MUST CLEARLY REFER TQ THE GOCODS AND THE WEIGHT. TUR
WEIGHT INDICATED MUST BE CLEARLY IDENTIFIED AS
TEEQRETICAL WEIGHT EXCEPT BILLS OF LADING WHICH MUST SHOW
THEORETICAL WEIGHT AND ACTUAL WEIGHT AND MUST BE MENTIONED IN
METRIC TONE. N0 DOCUMENT MUST SHOW THE QUANTLTY WITH THE
TOLERANCE. THE EFFECTIVE WEIGKT SHIPPED IN METRIC TONS/OR
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********************W***********#*****ﬁ*w****k*************ww***ﬂ****w**tk*w*
Company: UBB
Megsage: ET01080919151496 Qusue: CONFEMISBALEAC Nature: SWF Type : 701

MUR : E701080319151496 TUnit - ACHD Network; SWIFT Prig : N
Created: 18/08/08 14:27;:5% By 1 CASNQ1A Ownier: CASNOLA

Modif: 2
Meszsage mention(g) T MEESAGE AUTHENTIFIE

OTHER WEIGHT MEASURE MUST BE STATED.

G- ALL DOCUMENTS (INCLUDING THE COPIES} MUST BE QRIGINALLY STCGNED
AND STAMPED/SEALED BY ITS ISSUER, EXCEDT COURYER RECEZPT, IF
ANY. IF PHOTOCOPIES RRE REQUIRED THEY DO NOT KEED 7O BE
ORIGINALLY SIGNED AND STAMPED/SEALED BY ITS INSUER, SUBJECT
THAT THE SIGNATURE AND STAMP/SEAL MADE ON THE ORIGINAL
DOCUMERT I8 EVIDENCED/REFLECTED ON THE PROTQCOPY.

H- ELECTRONIC DOCUMENTS ARE NOT ACCEPTABLE

i- BILLS OF LADING SHOWING REMARK: 'ATMOSPHERICAL RUST’

ARE ACCEPTAELE
J- ON DECK SHIFMENT IS NOT ALLOWED
K~ IN CASE QF PREZENTATION OF DISCREEANT DOCUMENTS, SHOULLD THEY
. BE 2CCEPTED, WE SHALL DEDUCT A DISCREPANCY FEE CF CHF 230.00
CR FOUIVALENT FROM OUR PAYMENT, FOR FA&CH SET OF DOCUMENTS PRE-
SENTED

IRSTRUCTIONS 70 THE RENITTER OF DOCUMENTS:
ALY DOCUMENTS EAVE TO BE SENT IN ONE LOT PREFSRRABLY BY COURIER
SERVICE (DHL PREFERRED) TO FOLLOWING ADDRESS ;

BN? PARTEAS (SUTBEE) SA
DOCUMENTARY CREDIT DEPT. ACSH
ATTN . NURTA CASALS
AESCHENGRAREN 26

CH - 4002 BASLE / SWITZERLAND

QUOTING OUR REF.: LOIM5737601/0ASN

.FOR TOUR GUIDANCE/ASSISTANCE:
PERSON IN CHARGE: NURIA CASALS

OUR FHONE NO. ; +4L(0)58,212.5321

QUR FAX NO. T +41(0)58.212,5200

QUR SWIFT CODE : BPPBCHGGXXX - ATTY. DOC. CREDIT DEDPT. ACS
OUR TBLEX NO. ¢ 412 100 - ATIN. DOC. CREDIT DEFT, ACSH

{~} END OF MEBSAGE

********ﬁtwwww****t*t*wwwww*******www*w***i*#**ww**********ﬂ*i*******wwwt*w*

END TRANSMISSION CONFIRMATION SVR_IMP_BSALJZ14.071940
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FHE Ak kW R KRR R E R A AN R RSN N TR R R R AN N RE T TR R A e KR A Rd Rtk ok sk ook ke e ook ok e e o

Company: UEB

Megsage: R754081020393780 Queus: ACSES Nature: SWF Tvpe : 754
MR : R754081020393780 T1mit : ACSH Network: SWIFT Prio : N
Created: 20/10/08 16:50:38

Message mentions) ; ORTGINAL

Operations mention{s) 1 MESYAGE AUTHENTIFIE

Transmitter ; Correspondent : DISBTRISCIE LT : DISBTRISACIE
I3N/0S8N : 3181325 Sogsion Number ; 3229
————————————————————————————— Recipient Units ——=rr——re e
ACSH AC B

ACS99 AL 5 (COPIE MR. CANTONI)
———————————————————— =emee—~ MT754 : Message TeRE ——m-—mwo— oo —mmme e

¥ROM : FORTIS BANK A.8.
(KURUMSAL BANKACTLIK)
ISTANBUL TR

TO + BNP PARIBAS (SULSSE) BA
FaX i +41.(0)588.212.22.22
TELEX : 412100 EN¥ CH
SWIFT : RPPRCHGGLNX
GENEVE CH

DATE : 20/10/2002

MI754 1 ADVICE OF PAYMENT/ACCEPTANCE/NEGOTIATION e

{20 ) SENDER'S REF. 0877210800143 -
{Z1 ) RELATED REF. LCTMSTRT6BL/CASN <
{32A} PRINCIPAL AMOUNT PAID/ALCERTED/NEGOTIATED
DATE 20.007,08
CURRENCY CODE USD
AMOULT 2,004,898.23
{342) TOTAL AMOUNT CLATMED DATE 27.00T,08
CURRENCY CODE USD
AVOUNT 2,004,898.23 .
(575} ACCOUNT WITH BaANK CHASUS3I3XXX
JTEMORGAN CHASE BANX, N.A.
NEW YORX US
{382} BENEFIOTARY BANK /544747946
DISBTRISEXX
FORTIS BANK AS TURKEY
TSTANBUL TR
{772) NARRATIVE WE CERTIFY THAT ALL TERMS AND

CONDITIONE OF THE CREDIT HAVE BEEN
STRIQTLY COMPLIED WITH.
DHEL NO:8051066965

{~) END OF MESSRGH

WK TR E R AT R AL A AT A AR A AR RAR AT R T A A A LA AN R ARANRANTR AR TS T LR ARR AN RRT AR R AL ST ENK

END MESSAGE RECEPTION $VR_IMP BSATJ213,057768

3
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TRANSMISEION CONFIRMATION SVR_IMP_BSALI214,073605 22/10/08 12:23;38 Bage 01

LR SRR R R R R R e R L L g A e S I L xS
Company: UEB
Message: ET34081022410751 Queue: CONFEMISBALEAC Nature: HWE Tvpe : 734

MUR : B7340B1022410751 Unit : ACSD Neitwork: § i
: r SWITT Prio :

Created: 22/10/08 11:23:58 By ; CASNOLA Cwmer; CASNO1A

) B Modif: 1
Mesgage mention(s) : MESSaGE AUTHENTIFIE
addresgee : Correspondent : DISBTRISCIA LT :
TEN/QSIN : 121081 Seasion Numbaer : 3231
——————— m———————— ————— Regipient Unifs —m=—eeeormmm o i o

AUSD AC 5 GRCUPE D

{177) DRTE TIME 22.00T; 08 12H23NM
(451} ACTUEPT REJECT )
{108} MUR E734081022420751
e e o e o MT734 : Message Texh w————e-msrnemmmm—e e ——
FROM : BNEP PARIBAS (SULSSE) SB
FAX : +41.{0)5§,312.22.22 T
TELEX : 412100 ENP CH R W to Q’+mtw
SWIFT : DRPBCHGGXXX - e pog e/
i W
GENEVE C  Vresz ere dg -

TO  : FORTIS BANK A.S, &%ﬁw Mfwdi

(KURUMSAL BANKACILIE)

i : %% B o T
DATE : 22/10/2008 12:23 : e ucwﬂ@/ K
,,mé, cofé wﬁw
MT7354 : ADVICE OF REFUSAL e s f/ eng,
{20 ) SENDER'S TRH LOTM5737681/CASY
(2] ) TRESENTYNG BANK'S REF. 0677210800143
(322) DATE AND AMOUNT OF UTILISATION
DATE 20.0¢T, 08
CURREHNCY GODE USD
AMOUNT 2,004,898,23

(72 ) SENDER TQ RECEIVER INFORMATION
THE DOCUMENTS ARE REFUSEDR IN ACCOR-
DANCE WTTH ARTICLE 16 OF THE TCPE00

(777) DISCREPANCIES

ACENCWLEDGE EECEIPT OF YOUR CLATM
AS WELL AS YOUR DOCUMENTARY
REMTTTANCE DATED 20/40/200B8

WHIGH IS REFUSED DUE TO THE
FOLLAOWING DISUREPANCIES:

BILLE OF LADING: NON NEGUTIAELE
COPIES NOT SIGNED AS PER ERECIAL
CONDITION 3}

INSPECTION CERTIFICATE DOES NOT
DETATL ANY PACKING, NO COLOUR CODES
CONFIRMED, NO CHEMICAL COMPOSITION
OF THE GOONG STATED AND IT DOES NOT
MEAN ANYTHING JUST TO MENTION:

IWE CONFIRM THRT THE LOADEUD
QUANTTTY, TOTAL NUMEER OF BUNDLES .
PACKING, COLOR CODES AND THE
QUALITY AND CHEMICAL COMPOSITION CF
THE (I0CDS’
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LR R R R R R e L L T B R R E T X R R R SR g R R R g ST U BTGP R RRRe Ao
Corpany: UEB
Message: ET34081022410751 Cueus: CONFEMISBALEAD Nature: &WF Typa : 734

MOR : B734081022420751 TUnit : ACSD Network: SWIFT orio : N

Created: 22/10/08 11:23:58 Py : CASNC1A Cwner: CASNOLA
Modlif: 1

Message mention(s) : MEESAGCE AUTHENTIFIE

DESPITE OF THE TRANSMISSION REPORT

PRESENTED, NO SHIDMENT ADVICE HAS

BEEN SENT TG US.

MASTER'S AGENT'S CERTIFICATE DOES

NOT REFER 70 QUANTITY NOR GOODS

SHIFPED,

SHIFPER’S CERTIFICATE FOR DUNNAGE

DOES NOT REFER TC QUANTITY SHIVPED.

(778} DIEPOSAL OF DOSUMENTS JHOLD/WE HAVE CONTAQTED THE APPLI-
//CANT AND SHALL NOT FAIL TQ REVERT
//OPON RECEIPT OF THELR ANSWER.

{-) END OF MESSAGE

kT F TR AR E AR RIS TR AE TR AU A A Rl AT R RRE AT ER TR RARRAINR AT R ER AT R AN KRR TRAFRALHER

END TRANSMISSION CONFIRMATION SVR_IMP_BSALT214.0736%5
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CRANEHTSSION CONFIRMATION SVR_IMP BEALJ214.074458 05/11/08 09:50:30 Page 01
*****%*****R*****i:*'ﬁr****‘k*i‘k’k*#******iﬂ"k*’#**‘k*‘k***‘k****i’i’***!‘ww**i*‘k*******f(**
Compary : UEE

Megsage: E7950811055250858 Queua: CONFEMISRALEAC Nature: SWF  Type : 789

MUR . ACSBURI(QLE407676 unit : &C5

Crestdd: 05/11/08 09:43:03 Modif: 1
Messsge mention(s) : MESZAGYE AUTHENTIFIE

Addregaee : Corregpondent s DISBTRISCIB LT :

TEN/ 08 s 180129 gession Number : 3250

e mmm Rrecipient Units —-wm=sm-———oo=or m—————

ACS AC 5 APPLT

0

DATE

Jomam e ww MTDAK : Message TEXE ——ewrmw=w—=--o-Ts w——
DATE TIME 05,0V, 08 09H4LSM
| ACCERT REJECT 0
| MUR. ACEBURIOLE407676
fome e e MT799 : Message Texh -——-mw—memmosoomTTEES
¢ BFPBCHGGKXX

ENFP PARIBAE [SUISSE) SA

FaX i +41.(0)58.212‘22.22

TELEL : 412100 BNP CH
SWIFT : BPPRCHGGEXX
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PLEASE RELAY OUR DISCOUNT OFFER TO THE APELICANT-
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FULL NAMES AND DESCRIPTIONS OF THE PARTIES

A. Claimant -

) (‘Claimant’ or SREEg
@) s a corporation organised and existing under the laws of Turkey and is one of Turkey's
largest producers and exporters of steel bars and high alioy stesls.

Claimant's principal place of business is located at@EEEGTGNEERNEEp |t2nbul, Turkey.

Claimant is represented by:

SR,

J ‘sq

N,LLP

TR TEE) " Fioor

8. Respondent

§) is a corporation organized under the
laws of the State of New Jarsey, USA, and s an international distributor of steel products, with
special focus on U5, and African markets.

Respondent’s principal pface of business is located at
US.A

Respondent is representad by
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10,

ADDRESSES OF THE PAﬁTiES FOR NOTIFICATION PURPOSES

The addresses of the parties, to which notifications and communications arising in the course of
the arbitration may validly be made, are as follows:

For Claimant

Tel: et
Email e us R Rsss

The parties, counsel and the sole arhitrator shall notify ail parties, ali sighatories of the presen{
Terms of Reference and the ICC Secretariat of any change of name, description, address, emall,
telephone or fax number. In the absence of any such nofification, communications sent in
accordance with these Terms of Reference shall be valid.

Copies of any communication from 2 party o the sele arbitrator shall be sent to the other party

"anci to the ICC Secretarizt. Submissions to the sole arbitrator shall be.made by fax andfor emall,
with a hard cbpy to follow by mall or courier. Crdinary correspondence may be submitted by fax
and/or email alone, '

THE GONTRAGT AND THE ARBITRATION AGREEMENT

The dispﬁte hetween the parfies arises in connsction with a Sales/Purchase Contract
(No, UY-C-180908) dated 18 September 2008 (the "Confract”), which was amended by
Addendum # 1, dated 22 September 2008 (the "Addendum’).
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12.
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14,

15.

16.

17.

Adicle 14.11 of the Contract containe the following arbitration clause:

All disputes arising from or respectively in connection with this contract. except those
invoiving cargo loss or damage, [sic] to be arbitrated by an arbitration court located in Naw
York. No arbitration clause in this contract or selier's charter party to apply to claims for
cargo loss or damage; any such claims shail be brought in the United States District Court
for the Sputhern District of New York, fo which seliers and vessel owners consent. This
contract shzll be governed by New York law.

Following a failure by the parties, each acting through counsel, fo agree upen a specific
arpitration forum, the matter was submitted by Claimant to the Urited States District Court for the
Southern District of New York, which, by Order dated 16 November 2010, and judgment dated '
17 November 2010, appointed the |CC's International Court of Arbitration as the arbitration court

for resolution of this dispute.

Par the arbitration clause cited above, the applicable riles of law are the laws of the State of New
York,

The ICC Rules of Arbitration in force from 1 Januery 1998 (the “ICC Rules") govemn these
proceedings.

OVERVIEW OF THE PROCEEDINGS TO DATE

The arbitration was commenced by the -filing with the ICC on 25 March 2011 of Claimant's
RE‘U{UE?Y for Arbitration dated 18 March 2010 Isic] with Exhibits A to © f{the "Request for
Arbiiration” or "Request™, in accordance with Article 4 of the {CC Rules.

Respondent filed an Answer to the Request, dated 3 May 2011, with Exhibits 1 to 6 (the
“Answer"), In accordance with Ardicle & of the ICC Rules.

SUMMARY OF THE PARTIES’ RESPECTIVE CLAIMS
A Claimant's Summary

Claimant, as seiler, and Respondent, as purchaser, entered into a written Sales/Purchase
Centract (No. UY-C-180808), dated Sepiember 18, 2008 {the Contract), which was amended by
Addendum #1, dated September 22, 2008 (the Addendum). Among other things, the Contract, as
amended, provided for (a) Respondent's purchase from Claimant of a specified amount of prime
newiy—produced deformed reinforcing steel bars for congrete purposes (hereinafter referred o as
the “Cargo”}, (b} shipment of the Carge from Turkey to the United States on or before October
185, 2908.,and {c) payment in U.8. dollars, CFR £O CQD, duty paid Wiimingmnr Delaware, USA,
in accordance with Incoterms 2000. The Confract also provided that payment by Respondent
was to be arranged via an irrevocable and confirmed documentary Letter of Credit (hereinafter
referrad to as the “Letter of Credit™), 100% payable at sight, which was o be applied for by
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19,

20

21.

22.

Respondent on or before September 19, 2008, for issuance to Foriis Bank A.S., Merkez Branch
{("Fortis Bank"), with Claimant as beneficiary.

Claimant timely fuifiled its responsibility to arrange for ship}nent‘ with the Cargo loéding onto MV
“Supertramp” on or before October 15, 2008, On October 18, 2008, Claimant duly fumished
necessary documentation prescribed by the Letter of Credit {the "Documents”) o the issuing
bank, BNP Paribas (Suisse) SA ("BNP Paribas™). '

Cn or about Cotober 20 2008, while the Cargo was en route from Turkey to the United. States, -
BNP Paribas for the first time raised an objection to part of the Documents, ccntanding that there
were certain, non-material discrepancies with the technical requirements in the Leiter of Credit
Claimant did not learn of that technical objection to the Documents until October 27, 2008,
whereupon Claimant corrected the cited discrepancies and resubmitted the Documents {o BNP
Paribas. However, the Leiter of Cradit had, by Hs terms, expired on October 25, 2008.

On or about November 5, 2008, following arrival of the vessst containing the Cargo in the Pori of
Wilmingtoh, Déiaware, USA, BNP Paribas, based on instructions it had received from
Respondent, offered to accept the Documents, but onty in exchange for Claimant's agreement to
renegotiate the Contract with a drastically reduced purchase price for the Cargo; it does not
appear coincidental that, during the approximately one-month pericd between the parties’
execution of the Contract and Addendum and the date that the Cargo was loaded onto MV
“Supertramp” for shipment, world-wide market prices for the type of steel bars included in the
Cargo had declined sharply. Although Respor{dent had no right under the Contract, or under
applicable taw, to demand any reduction fcﬁ the purchase price, it did 50 by using purporied
deficiencies in the Letter of Credit as a pretext, clearly in an effort to avold the consequences of

the market decline.

Claimant did not respond to Respondent's request for a reduction in the purchase price under the
Contract, and Respondent, in breach of the Ceritract, indicated its refusal to accept delivery of the
Carga. At no time did Respondent raise any o'bjection‘_tc the Cargo itself, which was, in fact, in
full compliance with the relevant.charactgrisfics ;ares'cribéci in the Contr:‘:;ctl as amendad,

By letter dated November 6, 2008, fransmilted via fax to Respondem‘s New Jersey and New York
offices, Claimant confirmed that the vesse! containing the Cargo had arrived and berthed at the
Port of Wilmington, Delaware, USA, ready fo dischargef and Claimant objected to Respondent's
having used the confention of “minor discrepancies” in the Letter of Credit as a pretextual excuse
to refuse -tC'J discharge, or to accept delivery of, the Cargo. This excuse was entirely without mert,
inasmuch zs the issuance or non-issuance of the Letter of Credit was solely a function of the
manner in which Respondent was to effectuate payment under the Contract.  Under no
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circumstances wotld s Issuance or non-issuance affect Respondent's contractual payment
obligation. For example, Paragraph 11.00 of the Contract gave Claimant the right to cancel the
Contract in the event that the Letter of Credit was not issued, but Respondent was given no such

right.

As a result of Respondent's refusal to accept defivery of the Cargo, Claimant found an alternative
buyer for the Cargo, but at a sale price that was $891,065.88 less thén the amount that
Respondent has promised 1o pay undar the Contract. As a result, the damages being scught by _
Claimant in this proceeding is the sum of $851,065.88, plus interest and expenses of the x

arbitration.

B. Respondent’'s Summary

The claim arises as a result of Claimant SN failure to appreciate the role of a letter of
credi{- goveméd by the Uniform Customs and Practice for Documentary Credits (UCP) in an
interrational sale of goods. Claimant erroneousfy- believes that this dispute-involves Aceminor's
refusal to take delivery and pay for @ shipment of goods pursuant to & contract of sale. Yet,
Claimant has admitted that it failed to present documents to the bank that strictly conformed to
the terms and conditions of the letter of credit. As such, Claimant has no viable claim aganst

Aceminer because of Claimant's faliure to comply with the terms of the letter of cradit,

/feommme, as buyer, and Claimant, as sefler, entered inio a contract for the sale and purchase of
“Prime Newly Produced Deformed Reinforcing Steel Bars for Concrete Purposes”. The terms
were: "810 USD/mts CFR FO CQD Duly Paid Witmington, Delaware, UUSA, according to
incoterms 2000 for shipment from Turkey to Wilmington, Delaware. (See Contract dated
September 18, 2008 and Addendum dated September 22, 2008}, Payment for the goods was to
he made by "irrevocable and confirmed documentary Leiter of Credit", issued by siiags s
bank, BNP Paribas, on September 19, 2008. The Letter of Credit expressly reguired that
Claimant present within 10 days after shipment but before expiry (October 25, 2008) documents
strictly conforming o the instructions in the Lefter of Cradit Claimant accepted the Letter of
Credit as issued and proceeded to ship the goods identified under the Contract.

On October 20, 2008, Claimant, through its bank, Fortis Bank. A.S., presented dosuments fo BNP
Paribas. (See Fortis Bank Advice of Payment dated Qctober 20, 2008). The documents were
discrepant and did not strictly comply to the insfructions! contained i the Letter of Cradit. As a
result of the ron-conformity of Claimant's documents, BNP Paribas rejected them in accordance
with Article 16 of UCPG00. (See Rejection by BNP Paribas). BNP Paribas then advised Fortis
Bank {Claimant's bank} that It rgjected the documents presented based on the following

discrepancies:
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28.

= The Non Negotiable Bills of Lading were not signed as per special condition G.

= [nspection Certificate issued at loading “does not detall any packing, no colour
composition of the goods stated and it does not mean anything just to mention
“We confirmy that the loaded quantity, total number of bundles, packing, coler
codes and the quatity and chemical composition of the goods”.

u Mo shipment advice had been sent.
u Master's agent's certificate does not refer to quantity or goods shipped.
® Shipper's certificate for dunnage does not refer 1o quantity shipped.

(See Rejection by BNP Paribas). As aresult of these significant discrepancies in the documaents,
Amm———50 no way to estabiish whether Claimant loaded goods of either the quality or quantity
as mandated by the sales coniract,

Nonetheless, Awmssisem (through its bank, BNP Paribas) had the doouments put on hold to
etiable Claimant to correct the discrepancies and fo present conforming documents. Clalmant
concedas, however, that it did not present conforming documents befere the October 25, 2008
expiry of the Lefter of Credit. Nor did Claimant timely request or obtain a waiver of the
discrepancies from Aceminor. As such, BNP Paribas was contractually obligated pursuant to the
terms and conditions of the Letter of Credit not fo release funds to Claimant or to Fortis Bank,
Pursuant to the contract of sale, the Letter of Credit was required o have been "irevocable and
confirmed” by Claimant's bank, which would have obligated Fortis Bank to pay Claimant, unless
it rejected the documents. Claimant has not provided information concerning whether Fortis Bank
paid it under the confirmed Letter of Credit.

On November 5, 2008, (il cffered to accept the shipment despite the significant nom-
corformities if Claimant agreed to discount the price of the goods by $300/mt. Two days later,
Ctaimant agreed, on Novemiber 7, 2008, to only offer a discount of $150/mt, but oddly provided
only one hour for acceptance of ifs proposal. This counter-offer was transmitted via banking
channels after business hours and therefore Aceminor did not iearn of the counter-offer untll after
the one-hour deadiine imposed by Claimant had already expired. Then, to further complicate the
matter, Claimant did not discharge the shipment in Wilmington, Delaware as required by the bill of
lading. This would have provided swesmlapr with an opportunity to inspect the goods, but instead

Claimant diverted the cargo to Jacksonville, Florida for reasons only known to Claimant.
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ISSUES TO BE DETERMINED

The issues !o be determined by the soie arbifrater are those arsing from the submissions,

statements, applications and pleadings of the parties and include any question of fact or law that

the sole arbitrator may deem necessary to decide in order to determine such issues within the

limits of Article 19 of the ICC Rules. The issues as framed by the parlies are set out below.

A,

Issues as Framed by Claimant

Claimant frames the issues fo be determined as foliows:

o

8.

Oid Claimant comply with its responsibilifes under the Contract (as amended by the
Addendum’ to fumish complying product, and to make that product available for

Respondent at the agreed-upon port of discharge?

Did the failure on the part of BNP Paribag 0 honor the tLetter of Credit justily
Respondent's cancellation of the Contract, or refleve Respondent of its obligation to
accept delivery of the Cargo and to pay to Claimant the agreed-upon purchase price
reflecied in the Contract {a@s amended by the Addendum)?

Did Respondent breach the Contract by failing to accept delivery of the Carge and failing
to pay to Claimant the purchase price reflected in the Coniract (as amended by the
Addendum)?

Was Claimant justified in mitigating its damages by finding an alternate buyer for the
Cargo?

Did Ciaimant ultimately seil the Cargo at a loss relative o the purchase price set forfh in
the Contract (as amended by the Addendum) in the sum of $891,085.887

ls Respondent lizble to Claimant for damages in the sum of $881,085.88, plus interest
and expenses of this arhilration proceeding?

Issues as Framed by Respondent

Respondent frames the issues to be determined as foliows:

a.

Whether Claimant demanded arbitration against the incorrect party. A claim for wrongful
dishenour of a letter of credit is properly lodged against the bank issuing the lefter of
credit, here, BNP Paribas, and not against the purchaser of the goods under the sales

contract.
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b. Whether Claimant is entitled to any relief in light of the fact that it presented non-
conforming documents to BNP Paribas.

c.  Whether Claimant’s presentment of non-conforming documents to BNP Paribas entitles
# to a4 clarm against Aceminor, the commercial buyer.

d.  Whether Claimant faited to comect the discrepancies or present conforming documents

before expiry of the Letter of Credit,

e Whether Ciaimant suffered any damages or failled to mitigate damages.

FULL NAME, DESCRIPTION AND ADDRESS OF THE SOLE ARBITRATOR

The sole arbitrator, confimed by the Secretary General of the ICC International Court of
Arbitration on 4 July 2011, upon the proposail of the Canadian National Comimitiee, is:

) — ]
N Gk
TRy SRR
RN 1

Tk

Tel:+1 514 B4T 4818

Fax: +1 614 286 6474

Email: martin.valasek@nortonrosa.com

THE PLACE OF ARBITRATION

The arbitration clause provides, in relevant par, for arbitration “by an arbifration court located in
New York" |In its Request, Claimant proposed “New York, NY, US A" as the place of
arbitration. In its Answer, Respondent agreed with Claimant’s proposal. Accordingly, New Yark
City (U.S.A) shall be the placa of arbitration.

PARTICULARS OF THE APPLICABLE PROCEDURAL RULES, AND OTHER MATTERS

The parties agree that the sole arbitrater has been properly and validly appeinted, and hereby
confirm that nefther parly is aware of any ground to chalienge the appoiniment of the sole

arhitrator.

The arbitration ciause does not specify the language of arbifration. in iis Hequest, Claimant
proposed English as the language of arbitration. in its Answer, Respondent agreed with
Claimant's proposal. English shall therefore be the lfanguage of the arbitration.  Accordingly,
documents submitted to the sole arbitrator in any other language shall be accompanied by 2
transiation into English. The parties will make good faith efforts to agree on the {ransiation of such
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documents.  Witnesses may give ¢ral evidence in their mother fongue, provided that
arrangements for interpretation to the satisfaction of the sole arbitrator are made by the party

calling the witnesses in guestion.

Subject to any mandatery rufes of taw of New York relating to international arbitration procedure
and any relevant provisions of the ICC Rules (in particular Article 15 and Articles 20(1) and
20{2)), the rules of procedure o be followed shall be as determined by the soie arbitrator in his
discration, after consultation with the parties, in determining such rules, the sole arbitrator may
refer to the [BA Rules on the Taking of Evidence in International Arbitration (2010},

The sole arbitrator may hold one or mere preparatory conferences to consider such matlers as he
considers expedient to deal with by way of such conferences.

Neither party shall object to any reascnable extension of ime which the sole arbitrator may ask
the International Court of Arbitration to grant in relation to the time-limit within which he must
render an Award.

The sole arhiirator shall not act as amiable compositeur.

Amounts paid o the sole arbitrater do not include value added taxes (VAT) or other taxes or
charges and imposts applicable to the sole arbitrator’s fees. Parties have a duty o pay taxes or
charges; however, the recovery of any such taxes or charges is a matter between the sole
arbitrator and the parties. To the extent that VAT or other taxes or charges might be due on the
sole arbitrator's fees under applicable tax rules, the parties hereby undertake their liability to pay
such taxes or charges upon request and submission of an invoice that shall be addressed

them by the sole arbitrator.
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BNP PARIBAS

CORFORATE & INVESTMENT Barving

O/Ref LCIM5737681
YiRef

Q/Contact &CE/P. GAFNER
(05B)2126394
Y{Contant

Firm
By order antt-for account of
In favour of

L/C amermnt
Validity

Dear Sir or Madarn,

Bagel, November 14, 2008

IMPORT DOCUMENTARY CREDIT
- DEBIT ADVICE

IFrevcalile
Yomsefves _

"{S‘I‘ANBUL
' USD 2/024°047.35 £0/-10%

Qotober 25, 2008

Ag per your instructions dd 11.11,2008 we have retumed doouments for USD 2°004°888.23 to Forlis Bank AS, Gayreliepe-
Istanbul and close the above mentioned file,

We debit you as follows:

Tothe debit of your ageaunt No B5312/1J \

Handling, fax, phone and sundry charges

Special courier charge

™ usp 170,00
UsD 11052

Total Value ; Novembet 14, 2008 ushD 280,52

Ydurs truly,
BNF RA I AS (SU%SSE} SA

P, GAFNER
A, Canfor

BNP PARIBAR (SUISSE) 8A - H.O. Geneva - Maiiing Address Basal : Aeschengraben 26 - 4002 Basel 1

Tol: +41(0) &6 21251 11 - Fax:

+43(0) 58 212 52 00 - Telax : 412 100 » SW.LF.T.: BPPBCHGE - VAT: 472 794

57

SOC0-1 8NE2SIIDT BEDOE
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{4, NOV. 2008 17:23 BNP PARIBAS 0041(0)58 212 52 00 NR. 2084 S
ol GNP PARIBAS
GorPORATE & luVESTMENT BANKING
BY BHE.,
O/Ref LCIM5737681/CASN g,%mxé‘é‘%m AT
Y/Ref 0677210306143 léugumpghl".ri Ag iﬁ{?(ﬁ; :':':KE gPER ASYON
_ ALDIZ PRSTA GAD, NO: 54
R el oy 34353 GAYRETTEPE-ISTANBYL
YiContact  GIB Operation TURKEY
80262-5
Basel, November 14, 2008
e
RETURN OF DOCUMENTS ‘/ : oy
VO
AR
Dear 8ir ar Madam, :" *.‘, 4

We refer 10 your and our varicus swift rnessages a‘rid ﬁu/r definite refusal of documanis. In line with UCP Art. 1€ e

/3

30

and your instructions by MT789 dated 13. ni 2008 We return to you, at our full discharge, the following dosuments

for USD 2'004'898.23: /\ e
Commercial Invoice / AN lor 26
Bills of Lading r,, 23801 + 6nno
Packing List - ‘/ tor Zoe
Cenliiicate of Qrigin A \ \\ P 1or 200
Mil's Test Gertlfleataf 1or dge
Inspection Certnﬁca’tq \ g Tor 2eo
Bensficiary's Shippm{i dvich 1o
Transmission Reporia™, 1or
Certificate from Master ﬁ(gents Tor
Shipper's Certificate for Dunnage 1ar

Unfortunately we are uriable to endorse the bllis of lading as per your request, as the documents have been
refused in the frame of the credit and must ba therefore relurned ‘as received’, without any alteration.

We kave closed our file.

Yaurs truly,
P PARIBAE (SUISSE} A

BNP PARIBAS (SUISSE) SA - H.O. Geneva - Mailing Address Basel Agzchengraben 24 - 4002 Base!
Tol; 441(0) 58 212 51 11 - Fax: +41{0) 58 212 52 00 - Telex : 412 100 - BW.LF.T.; BPPBCHQG - VAT 472 794
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