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% The Ethics of Policy Making

Policy making on criminal justice issues, including crime control, takes place at many different
levels in society, ranging from the local community that introduces a neighborhood watch pro-
gnm o the formulation of strategies at the national level after debate in Congress. Policy makers
atthese different levels must make choices and analyze options, and in determining the approach
tofollow, they should take into account any ethical aspects involved in their plans and proposals.
The policy-making process involves predicting certain future conditions assuming an uninter-
upted flow of events, projecting the future implications of a particular course of action, identify-
inga preferred outcome from a set of available choices, generating a program or policy that will
tesultin the preferred outcome, and creating an adequate monitoring system (Meehan 1990: 4.
In considering how particular policies are justified, Frederic Reamer (1986: 224)_i_§1¢n_ti§_ie-s
three grounds, which he calls “ideole ygical,” “empirical,” and “ethical.” Policy made on za‘eologtcal _.
B1ounds argues that certain policies are desirable because they fit a set of assumptions thatmay
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both sides of all policy issues. Fthical issues, therefore, arise within a pattern of influences, anq
sometimes the ethical correctness of a particular course of action is used to support an argument

that a particular policy action should be followed.
There are at least two ways of thinking about the ethics of criminal justice policy making;

e First, there is the general issue, applicable to all policy making, that those designing poli-
cies should act ethically in formulating their plans and projects (Fischer and Forester 1987.
24: Heineman, Bluhm, Peterson, and Kearney 1997: 67).

e Second, specifically in relation to policy making on punishment, it is arguable that punish-
ment itself is a morality policy (certainly capital punishment is such a policy) and that mak-
ing policy about punishment therefore involves ethics (Studlar 2001: 39).

This is not the place for an extended discussion of ethical policy making, but Charles Anderson (1987)
notes that policy analysis “involves a clarification and ordering of values and any policy analysis inevi-
tably rests on some conception of desirable public purpose,” and that “policy analysis that ignores the
moral dimensions of public choice and public service is an inadequate pedagogy” (p. 23).

The reasons advanced for the absence of ethical policy making include a reliance on cost-
benefit analysis, which tends to be the primary method of policy analysis (Amy 1987: 46). As
Rosemarie Tong (1986: 14) explains, cost-benefit analysis comprises several stages, including
defining goals, determining the various methods of achieving those goals, determining costs
and benefits of the various methods, comparing and ranking the costs and benefits of the
various alternatives, and taking account of major uncertainties. In government, some argue
that policy makers are prevented from making ethical decisions by a kind of machismo that
sees any concern for ethical issues as a sign of political weakness, that is, as an unwillingness
to make “tough” policy decisions (Amy 1987: 58). Others argue that “unethical” policy making
includes reacting to events and issues that create “moral panics” by making ad hoc, capricious,
and :u'l)itr:.lry policies that are not reasoned and not rational. In '(‘(}I‘III‘;ih'l to unethical policy
m;lkinlg c)f‘ this kind, an ethical piece of policy would involve a reasoned and considered
analysis of a particular issue and a rational and informed approach. Where moral panics arise,
suc‘h.u.s occurred in the War on Drugs or the threat of “superpredators,” there is a tendency for
politicians and others to react viscerally, instinctively, and instantly rather than follow a reasoned

: nd.m[(.)nmd policy approach. In fact, many people would think that if politicians did not react
instinctively to moral panics, they would be

: failing to “get tough” on crime and criminals.
l.' he term moral panic was coined by Stanley C ;hén tlt)“.‘l_PJ in his work Foll Devils and Mord!
qucx. Cohen described moral panics in [crms'(Jf the emergence of a condition, event, or group
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A third theory advanced by Goode and Ben-Yehuda (1994) stresses the level of popular
purticipation in moral panics; this is t.cfrmcd the gra‘?smf)ts r‘node[. According to this theory, moral
panics are founded on gen uine puhl ic concern, which is Ip‘icked up and promoted by the media,
1n this theory, there is a shift of attention away from politicians and toward the opinions of the
general public. It treats moral panic as a cultural phenomenon, as does Stuart Scheingold who,
in The Politics of Law and Order (1984), a rgued that moral panics about street crime had little
o dowith actual crime, being more concerned about the pervasive presence of violence in
confemporary American society.

Theories about moral panic show that the term is problematic, but it has come to represent a
stuation where, generally speaking, public reaction to an event is disproportionate to the actual
problem faced. In other words, there may be a problem, such as street crime, but there is an
averreaction about how it should be addressed in terms of crime control.

There is a link between moral panics and morality policy making. Moral panics are often
responded to in the form of policy changes and, ultimately, legislation that contains and reflects
those policy changes. Clearly, there is a decision-making process by legislators and others that
involves policy assessment and analysis and a consideration of policy options to deal with the
moral panic. It is during this policy process that irrational, arbitrary, and therefore unethical
policy making can occur. Moral panics and morality policy making together form the organizing
framework for this discussion on ethics in criminal justice policy making.

Consider the War on Drugs, which resulted from public, media, and political concern about
drug dealing and drug consumption. Responding to this concern, Congress passed legislation
thatlaunched a War on Drugs. Was this legislation the result of rational, thorough, and informed
debate, or did it originate as an instinctive, nonrational response to public fears and concerns? If
the later, then, arguably, legislators in this case promoted and enacted legislation that reflected
anunethical decision-making process (see Case Study 7.1).

As discussed in this chapter, specifically in relation to the War on Drugs and the three-
srikes legistation, policy choices sometimes have a disproportionate impact on minorities. The
wsociation between crime, minorities (especially blacks), and criminal justice policy making is
Underpinned by a substantial body of research that reveals that negative racial stereotypes and
COlie.ctive racial resentment are positively correlated with criminal justice punishment polices
voring punitiveness (Tonry 2011: 7).
asksh;ils inSIilglhtful study of the impact of crime C()l'l-fl".Ol policies on blacka, Mic[}ael Tg:fgggg
Wereesy policy makers and legislators adopted policies that targeted offenses for which b2 Iy
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notions of punitiveness, thereby politicizing the justice system (p. 10). Tonry provides startling
data on the rise in the black imprisonment rate: In 1960, blacks made up 36% of inmates, and the
black imprisonment rate was 661:100,000; civil rights reforms and reform of the law might haye
been expected to change those figures, and in fact by 1970, the overall black imprisonment rage
was 593 (p. 5). However, this figure increased dramatically from 593 in 1970 to 2,661 in 2006, As
Tonry points out, the enormous rise in the prison population is largely a product of the War on
Drugs, and for blacks, its effect was wholly disproportionate (p. 27). Given that black street-level
drug dealers are easy targets for police arrest, police choose to arrest more blacks, and thus more
blacks are imprisoned. However, in policy terms, arresting street-level offenders for drug offenses
has almost no effect on drug availability. Such are the rewards of selling drugs, especially in
locales such as the inner cities where there are almost no licit employment opportunities
available and one jailed dealer is rapidly replaced by another (p. 55).

Case Study 7.1 An Example Of Unethical Policy Making?

Legislation enacted in 1986 shaped the War on Drugs by prescribing mandatory minimum
penalties for drug trafficking based on the amount of drugs involved and by making a distinction
between possession of cocaine and possession of crack cocaine. A penalty was imposed of a
minimum of 25 years imprisonment for possession of 5 or more grams of crack cocaine (the form
of cocaine for which African Americans are disproportionately arrested). In contrast, an offender
found guilty of possession of powder cocaine (the type commonly used by middle- and upper-
ciass.whites} would only be liable for a mandatory minimum sentence of 5 years if the amount of
cocaine exceeded or equaled 500 grams. The legislation was firmly aimed at social control and
included provisions that eliminated probation and parole for certain drug offenders and allowed for
the forfeiture of assets. Fundamentally, drug abuse had been perceived and defined asa national
secqrity issue for the United States, and the War on Drugs was portrayed as a matter of national
zg[]wval. After 1986, however, media and public attention drifted away from the issue of drug
se.

By' the mid-1990s, three out of four persons doing time for drug offenses were African
Amer.lcan, and in the federal courts, 94% of persons tried for drug offenses were African
Amerlcan. In 1995, the U.S. Sentencing Commission urged that there be parity in penalties for
the dlffe'rent forms of cocaine, explaining that there was no rational basis for this differentiation
:efnter:jcmg (Glassn_er 1999: 136). The commission’s recommendations had never before bee
;el::itr,ubl: éhe Wh;te House and Congress aggressively opposed these recommendations, whi_ch

ck down in the House of Representatives by a vote of 332 to 83. Rather than give equily

to African Americans char i
e ged with drug offenses, the Whi ss preferred 0
avoid being labeled as “softon drugs.” » the White House and Congress p
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Morality policies share common features: They e driven by public opinion, media coverage,
obbying by interest groups, the political concerns of elected officials, and sometimes ideology.
Unlike other policy issues, morality policies are considered easy to understand and require
o specil expertise for opinions and views to be expressed (Glick and Hutchinson 2001: 56).
A5 Meier puts it, everyonc is an “expert” on morality (in Mooney 2001: 116). In designing and
legistating policy on morality issues,

Members of Congress and their staff use more information about constituents’ personal
experiences and ot her emotive information than technical policy analysis, they seek out
less information, and they use the information they receive more selectively than when
they are designing nonmorality policy (Goggin and Mooney 2001: 131).

As Christopher Mooney (2001: 3-5) points out, morality policy involves a debate in which one
party portrays the issue as one of morality and uses moral arguments in support of its view.
Itisthe perceptions of the parties that make a particular policy a morality policy, and in such
policies, moral judgment relies more on feelings than on reason. The death penalty is a classic
instance of a morality policy, because prohibiting the death penalty has the effect of validating a
particular value about the sanctity of human life. Issues like the death penalty inevitably invite a
higher degree of public participation, because democratic theory argues that such policies must
incorporate the views of the people (p. 10). It is common for advocacy groups to contest morality
policies. Generally, they claim 1o be supporting some public interest rather than promoting any
personal gain. Policy making on issues that call for morality policy usually involves less formal
policy analysis than policy making for nonmorality policy (p. 13).

Mooney (2001) argues that the United States has a preoccupation with morality policy and
suggests that the reasons for this relate to

L the high adherence to religions in American society, promoting the likelihood of clashes on
fundamental values, which are often based in religion;

L the heterogeneity of society that encourages a clash of values; and

3. the fact that, in contrast to other democratic states, in the United States, e
ingly endless array of alternative venues in which morality policy advocates can pursue
political satisfaction” ( p. 16).
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iails, making the rate of incarceration 1 in every 99.1 ildUl‘l-‘* (The Pew ( enter on the States 2008,
5). The rush to incarcerate has increased the rate of imprisonment from 230 per 100,000 in 1979
10601 in 1995 (Harrison and Beck 2006: 2) and to 750 per 100,000 by the end of 2007 (p. 35). The
Pew Center on the States (2008: 6) revealed incarceration rates by age per 100,000 as follows
In 2007, of all men 18 or older, 1 in 54 were in prison. Disaggregated by race, the numbers were
as follows: 1 in 106 white men, 1 in 36 Hispanic men, and 1 in 15 black men:; further, of black
men aged 20 to 34, 1in 9 were in prison. To these figures must be added 4,162,536 persons on
probation and 784,408 on parole, giving a total for jail, prison, probation, and parole of 7,056,000
(Glaze and Bonczar 2006: 1). David Garland (2001) points out that “mass imprisonment was nota
policy that was proposed, researched, costed, debated and democratically agreed [to]” (p. 2). As
he notes. in contrast to the rational and informed policy making of the past in, for example, the
New Deal and the Great Society, “mass imprisonment emerged as the overdetermined outcome
of a converging series of policies and decisions.” Pointing to the war against drugs, mandatory
sentencing, truth in sentencing, and the development of private prisons, Garland emphasizes that
these measures did not form a rational and coherent program. Rather, America has drifted intoa
situation where mass imprisonment has been accepted as the sole method of crime control. He
asks the question, “What does it mean for the United States to be a mass imprisonment society
and what are the implications?” For example, “What limits are there to this process and can
they be reversed?” and “What is the social impact on communities and neighborhoods?” The
financial cost of the mass imprisonment policies is finally being recognized as an issue in state
capitols, causing legislators and policy makers to rethink “tough on crime” policies that have led
to overcrowded prisons and inflated corrections budgets. The cost of incarcerating state inmates
rose from $12 billion in 1988 to more than $50 billion by 2008. State proposals to cut costs include
policy changes such as reducing sentences for lower level offenders, placing some offenders in
alternative penalty programs, and giving judges more discretion in sentencing.' In Texas, which
began to implement new sentencing policies in 2005, the state has increased funding of drug
treatment programs and used probation for drug abusers and minor offenders saving mor¢
than $2 billion that would otherwise have been spent on building new prisons. In relation 0
California, the U.S. Supreme Court has recently ruled that its overcrowded prisons violate the
constitutional prohibition against cruel and unusual punishment (Liptak 2011). The state has
been f;)rdcrt‘d to reduce its prison population to 110,000, a figure that is still 137.5% of prison
capacity. There are currently about 140,000 inmates. but the figure has been as high as 160,000
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ince the mid-1970s, there has been a fundamental shift in the ideology of punishment, because

punitive approaches 4 nd the new penology have supplanted the rehabilitative model, Many

helieve the reasons for this transformation to be complex, but some offer the simple explanation
(hat these new punitive policies merely represent the wishes of the public. For example, John
Dilulio (in Cullen, Fisher, and Applegate 2000: 2) argues that citizens have become fed up with
ime rates and with offenders victimizing them, and have concluded rationally that more offenders
sould be locked up for longer periods of time. In this style of thinking, getting tough on crime is a
manifestation of democracy at work. The discussion of prison and amenities in the following Closer
look box addresses one aspect of this issue, amenities in prison.

A Closer Look

i fEAE Y

Prison and Amenitieé %

at standards and conditions should be applied to imprisonment? The
enities should be supplied to prisoners resurfaces in the media periodically.
~whowish to demonstrate a tough on crime approach protest that prisoners are ed a
toveight-lifting equipment, televisions, radios, and “good" food (Banks 2005: 137). |
County, Arizona, Sheriff Joe Arpia's policies of housing inmates in tents without ai
themore than 110° F surmmer weather, clothing inmates in pink underwear _and s
having chain gangs for both men and women, and providing basic and unappealing
- bologna on dry bread exemplify this attitude. Such politicians argue that if prisoners
of incarceration that are superior to the standard of living of the man on the street, the
besaidto be suffering punishment. The media fuel this debate by reporting that prisons are
fesorts” where prisoners enjoy extravagant amenities and conditions. In response o
discourse, the No Frills Prison Act was passed in 1996; it bans televisions, coffeet
Plates in the cells of federal prisoners. It also prohibits computers, electronic instrum
Moties rated above PG, and unmonitored phone calls (Lenz 2002). S
The underpinning assumption to this legislation is that a deterrent effect will be achiew
Making a sentence more punitive, that is, making the inmate suffer more” (Banks 00
This, tis assumed that an inmate will be “less inclined to reoffend knowing the harsh cc nditions
i prison.” The probler is that there is no existing research that can support this assu
Some have arguied that state costs are saved to the prison system and to the taxpayers throue
29proach, but again this is ot supported given that the 31 states that allow inmates televisons 1t
ek cells do not pay for them (prisoners or their relatives pay for them), and cablevision is paid for

ol profits from the prison commissary, vending machines, and long-distance telephoné charges '

(Finn 1996. 6-7) 2 LAY
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Research has established that public punitive attitudes about ('-ri.mc do not ”L‘it'lllleTL‘ as migh
hzh:;;]pectc‘d- as crime rates rise and fall, but instead that punitiveness and favoring harsher
I’L‘"}“l[ie-* 1j‘~'m"‘“‘“ F(:]I:tm?i)lic on crime are often investigated through telephone surveys
tlnlllzll]:l)\'\(;’;‘l‘\:zlolimét[cl:I number of questions :l|-)ULl[ ;l.m;ajor pu‘li.cy ls\m 5.U%.Vh a8 Cllpiml
punishmem: However, it is clear that the op.inmns of lljc pul-\?u f)‘11l (' l.l l.nla'lfinlur:)] Oh‘en
change if multiple questions rather than a smg.]tt' (]ll(‘!’tllt):ll’.ll']_ fl.\c_iL \LL Uj\)f 11: 11.02
example, respondents tend to express a less pumn\.{-r ;llll[LI(.L‘\A\. IL.ﬂ‘l K'\"im. 8 g;] ((“ (}
information about the nature of the offender and his or her cr H‘l}]ﬂ..ll uth-n.su, T ]‘15‘,5 31‘50
the case if they are given a list of p()tcm.i;ll scnlcrn.u.ng options, u‘u'ludmg n(.)nulalo‘dm!
sentencing options, to apply to actual offenders. ]!‘.IH contrasts :\ ith ‘i—n.\\\ Cr,lng)l,)-r?‘l_dh-
worded questions about unspecified criminals (Cullen et :1].. _f)U(‘]: ). In a review of
surveys concerning public opinion on crime control and sentencing, Cullen et al. (pp. 8-9)
develépcd seven main conclusions:

. Generally, the public is punitive toward crime.

o

. However, their punitiveness is “mushy”; that is, even when they express a punitive op@on.l
people tend to be flexible enough to consider a range of sentencing options if provided
with adequate information.

(S5

. Members of the public must be given a good reason not to be punitive and are prepared o
moderate their punitive attitudes,

4. Violent crime divides the punitive from the nonpunitive, because citizens are rduclmnt n
to incarcerate dangerous offenders. However, they are prepared to consider a wide rang
of sentencing options for nonviolent offenders.

. Sk S R ic continues to
5. Despite attacks on rehabilitation and the treatment of offenders, the public continu
believe in rehabilitation as a goal of corrections.

i ; A ) L ke = Hffenders
0. There is strong support for child saving, that is, for the rehabilitation of youthful offen
and for interventions that attempt to divert children at risk away from criminality.

A L. 2 g \cire 4 response
. The central tendency of the public is to be punitive and progressive—to desire a resp ing
! A ; gl S e S ecting
to offenders that is balanced and that includes the objectives of achieving justice, protec
society, and reforming offenders,

Research demonstrates widespre:

ha 4 Fanders. AS
id support among the public for locking up offend
Warr writes,

Americans overwhelmingly regard imprisonment as the most appropriate form 0»& pun:
ishment for most crimes. Although the proportion who prefer prison increases with Iht'
seriousness of the crime, imprisonment is by far the most commonly chosen penalty
across crimes (in Cullen et al, 2000: 28).

In one survey in 1994, researchers assessed the extent to which public opinion about
Ing was consistent with the

: punishments specified in the Federal Sentencing Guideline
found that respondents fav

the median sentence be
These results broad

sentenc:
s, They
with

ored imprisonment, although rarely for more than several }'eaf“'_ 30)
ing 3 years and the mean sentence 7.2 years (Cullen etal g
ly mirrored the sentenc '
in individual opinions about sente
cate their goals of punishment
determinant of punishment

wide \'Llrill[i()n.\'
nts (0 indi-

clominant
han one

ing guidelines overall, but there were
nces. Warr (in Cullen et al. 2000: 34) asked responde
and concluded from the results that there was no single
among the public; that persons commonly invoked more t
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Table 7.1

‘ "Pic preferences for the Main Goal of Imprisonment, 1968-1996 (Percentage Agreeing
With Each Goal Reported). _

Harris Gallup Cincinnati Ohio iy
Main Emphasis of ~———
pison Should Be 1968 1982 1982 1986 1995 1996 1995 199

Rehabilitation 730 440 59.0 54.7 326 411 261 - 484
Punishment 70" 199 30.0 5.7 7 2RSSR ENIS S 146
Protect society 12.0.. ,.320 r 3032853681 1 3100 e —

Punish and put - — - —_ — LEEORHD i
away

Crime prevention/ - —- - — — e 33.1
Deterrence

Not sure/Don't 9.0 50 11.0 43 2.5 67134 39
know/Other

SOURCE: Cullen et al. 2000. Reprinted by permission of the University of Chicago Press.

NOTE: 1968 and 1982 Harris polls reported in Flanagan and Caulfield (1984, p. 42); 1982 Gallup poll reported in
“Public Backs Wholesale Prison Reform” (1982, p. 16); 1986 and 1995 Cincinnati polls reported in Cullen et al.
(1990, p. 9) and in Sundt et al. (1998, p. 435); 1996 Ohio poll reported in Applegate, Cullen, and Fisher (1997);
1995 and 1996 national polls reported in Maguire and Pastore (1997, pp. 154-155).

Thg Harris, Cincinnati, and Ohio polls asked: “What do you think should be the main emphasis in most
prisons—punishing the individual convicted of a crime, trying to rehabilitate the individual so that he might
become a productive citizen, or protecting society from future crimes he might commit?” The Gallup poll asked
Whether it was “more important to punish [men in prison] for their crimes, or more important to get them
started on the right road” (which was categorized as “rehabilitation”). The 1995 national poll asked whether the
Eemment needs to “make a greater effort” to “rehabilitate” or “punish and put away criminals who commi

:’D‘énlcn‘mes." The 1996 national poll asked what should be the main goal “once people who commit crimes
'€ In prison.”

th : r
“ory of punishment, such as just deserts, rehabilitation, or deterrence; and that no one theory

dml};n;.uedl public thinking on this issue. : .
: elee-‘id(ilm(‘}l:s'siun has shown that ethical decision t.naking i's often sacrifice;:l rg:) El;;aitl;‘ttpe;fiit;
eking sﬁn[?- ;.md under pressure from cost—=benefit zlmaiys:s.‘ In tlhe 'ca?e [ches e
’aliﬂnai‘ re§ as that regarding punishment, moral panics, and 1de<? og}ca s m At
i ] ,.S(mm.j' and ethical decision making. The lack of an ethl.ca¥ OCPS 1- o5t

)'makmg will be illustrated through an analysis of several criminal ]usf1ce p?edt;yi e
S“P@fpi:ﬁgzqu,k)r}. minimum sentencing, the War on Drugs, truth in sentencing, predato

8, capital punishment, and privatizing prisons.

* Mandatory Minimum Sentencing

dev, . : or types
e Enslopment of policies fixing minimum terms of imprisonment.fol; cert.am.offen;ism lrr’:the
Wgg, grs exemplifies the expansion of punitive policies in the cnmlpal jusﬁ?essglat had pre-
Vios| 19805, a movement developed away from rehabilitative philosophi€
Y uided cr ’

i i h involving the
iminal justice policy makers toward a more punitive approac
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creation of a set of policies intended to punish ()ff'CildL‘l'..\‘. enh.um'c l.hc status of victims, ang
placate public fears about crime and criminals. Bciorc this peric )(_],-C] nn.c ll;_ld not registered in
the public mind as a significant issue, and mgsl attribute the emergence of crm_w asa .Seriom
political issue to charges made by Republican ..Scnator Bﬂl'l‘)"G()]'dAWillL'l'_- who ran for president in
1964 against Lyndon Johnson. Goldwater criticized _].nl.l nson lh)r 1.'15511;4 crime rates and .‘ACCUS{:(} the
president of being “soft on crime” (Robinson 2002: 5-.1 ). ljl(:glﬁ.lllll(ltl ('11‘.1('[\_.‘L| as part of the War on
Drugs, as well as habitual felony laws made initi;ll!y in \\:lshmglr.)p and California to punish vio-
lent felony offenders, are high-profile instances of this new punitive appr »ach toward criminals
and crime.

Habitual felony laws, commonly known as three-sirikes legislation, began in 1993 when
an initiative was [';l:lced on the ballot in Washington State mandating the punishment of life
imprisonment without parole for offenders convicted for a third time of specified violent or
serious felonies (Austin and Irwin 2001: 184). This initiative was promoted by those concerned
about the death of a woman murdered by a convicted rapist who had recently been released
from prison. Additional impetus was provided by the kidnapping and murder of Polly Klaas
in California by a former inmate with an extensive record of violence. Both Washington and
California voters, and later those in other states, passed three-strikes ballot proposals, and by
1997, 24 other states and the federal government had enacted mandatory minimum sentencing
legislation.

In California, the three strikes legislation was drafted independently of government and
became law with no significant influence from either the executive or legislative branches
(Zimring, Hawkins, and Kamin 2001: 3). In the view of Franklin Zimring, Gordon Hawkins,
and Sam Kamin, the legislation “was an extreme example of a populist preemption of criminal
justice policy-making” (p. 3). According to these authors, the legislation was heavily promoted
by victim’s associations, the Prison Guard Union, and the National Rifle Association (p. 11).In
relation to victims, they suggest that issues of penal policy, at least in California, have become
a contest in which the voter decides a penal issue by choosing between offenders and their
victims. There is an assumption that anything bad for offenders must benefit victims; thus, 10
punishment seems too extreme if anything that hurts offenders benefits victims” (p. 224). This
simplification of policy making on criminal punishment renders expert advice, analysis, and
assessment unnecessary and irrelevant in the eyes of the public. In policy terms, the proponents
of this type of legislation argue that deterrence will be achieved if severe and certain punishment
%s imposed on habitual offenders; that is, the offender, aware that the next conviction will result
in life imprisonment, will carefully consider the cc nsequences of committing a further offense.

Many Mgll? that this is an unrealistic expectation and bad policy making, because it relies
not only on offenders being informed of the consequences of further offenses but also 004
high probability of their arrest and conviction. It ational,

. 43 assumes, too, that all offenders make r
calculating decisions about their future

: actions, carefully weighing risks and making choices <
an {nformcd and measured manner (Austin and Irwin 2001: 185). Proponents of three-strikes
18_8'5‘13“0“ also argue that its outcome. incapacitation, has the effect of targeting habi[uill
criminals who must, in their view, be permanently isolated from society. In other words, it
ar.gue(l that habitual offenders can be identified, and the ;b;\'ump‘[ ion is made that 2 habitual
offender will continue to offend over time. In fact, studies l]zl\:t; shown the difficulty of accurately

identifyi 2 so-called hak - <mind
' Y ng the so cfillcd habitual offender. Also, the argument ignores the fact that most crimin
careers do not continue beyond owever, Were

ignored, and the initiative g
violent offenders.

Most legisl
mandatory mij

4 certain age. These major policy considerations, h

eeded ac - : 2 i abitu
proceeded as a morality policy based on a moral panic about hab

ation i i - ’ g .- which 2
ton imposing three strikes includes the definition of offenses fof “h»ldnc
; e imi
_ number of strikes needed to qualify for the ult
ultimate sanction, For example, in California, any felony q.u ble
f strikea?
wo

. nimum can be imposed, the
sanction, and definitions of the
as “a strike” if the offender |
offenses, or if the offender h

qlifies

145 one prior felony conviction appearing on a list 0
15 two prior felony convictions from that list. In the first ¢33
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qtikes will result in @ mandatory sentence—that is, twice that for the offense involved—and in
the second case, the sanction _is a mandatory life sentence with no parole for 25 years (Austin
and Irwin 2001: 187). The (1;11iif)rni:1 law is one of the most severe in the country, first, because it
provides for 2 wide nun-}hcr of felonies constituting strikes, and second, because in California, the
third strike can be any felony whatsoever, as opposed to a violent felony, a provision found in no
other state’s law.

1n California, this legislation was predicted to more than double the prison population within
5vears; however, those estimates were later adjusted downward. Nevertheless, between the
yéars 1994 and 1998, the total number of cases sentenced to California prisons under the three-
émkes Jaw was 45,207 (Austin and Irwin 2001: 197). The types of crimes committed by those
subject to three strikes range from an offender who attempted to steal a parked truck, held the
ownerat bay with a knife, fled on the freeway, and was finally placed under arrest and sentenced
027 years to life with a minimum of 22.95 years, toan offender who received a sentence of 27
years to life for attempting to sell stolen batteries to a retailer, where the value of the batteries
was $90 (p. 208). In another case in California, a judge ordered the release of a man who was
sentenced to 25 years to life for attempting to break into a soup kitchen because he was hungry.
He had two prior robbery convictions to support drug addictions, but neither had involved
violence or injury to anyone (Cathcart 2010).

The disproportionate punishments imposed in these sample cases highlight the unethical
nature of the legislation. According to James Austin and John Irwin (2001: 207), the research data
show that in California. most inmates who receive second- and third-strike sentences are not
violent or habitual offenders. The courts and prosecutors have generally attempted to find ways
toavoid imposing these lengthy sentences, and this has assisted in ameliorating the effect of the
legisation (p. 213). A a result, the impact has not been nearly as severe as projected. In effect,
bad policy making has been countered by administrative action by the courts and prosecutors.

David Shichor (2000: 1) argues that three-strikes laws have a number of adverse implications.
Forexample, he points to the situation under the California law that gives prosecutors the right
o decide whether the third-strike offense should be charged as a felony or a misdemeanor.
A}sp noted is that despite its claims to establish a higher level of uniformity in sentencing, tl}e
!@5151‘&&011 has actually increased punishment disparities both in individual cases and within
Jurisdictions, because punishment policies are shaped by the local district attorneys. For example,
by May 1997, 1.os Angeles County, which contained 29% of the state’s population, accounted
for 41%.0f three-strikes prison admissions, whereas San Francisco County, with 5.3% of the
fﬁfﬁ?{:&‘:ﬁldt up only 0:5% of such admissions (p. 15)“Shich<')r ([f). IG)IEEtSZS?f:;?]Z?nﬁ?igf
Sl rn W ‘1'.5 to shift power rcl;mnnsh]ps in sentencing away from itk

: Y motivated prosecutors. This effect was apparem]y never considered in the p
making that le to the legislation. e
; Rt“:);:if Cl'il‘icilsm leveled at the legislation is its reinforcement of rhel r:gg;;scznl:;gfiﬂiz ;
rhre@-s[rikeznlfm.l.l(?n- on street crimes and drug foe.nses. G‘;lbel:‘t ((}ietzf pai e i
it -:l“-h 'f;‘nl m. meet standards of equal justice for like ; inds el
ese laws omit white-collar crimes and demonstrate “the strong an ugly

fag > #
% dass, and ethnic bias that have produced these laws” (p. 261). In an important article on

Penal ide), s s i -« new trend in penology;
10 08, Malcolm Feeley and Jonathan Simon (1992) contrast this ne i s

‘Ezzile;lde v."h.ich is three-strikes legislation, with the old P?“O:Ei”the new penology
ismnterr{edn .mdmdual-hu.-wd theories of punishment. The).r emphaszze. o smiicain i
Punish 4 dv.vlfh aspects like “dangerousness” rather than with tl}e W;S:é) A cgieeprrimisal?
or “habitLtaln fMdua] offender. Certain groups within society are e and incapacitation.
BBtz HO fenders” and are selected for special surveillance, mmgememr;ology‘ operates 0N
Uilitaiap C En‘r'y an(! Dragan Milovanovic (1996: 114) put it, this new P:S hat these changes
in pumShmonmc.jemnons rather than moral ones. Shichor (1999: 4?4) ar(gj’U' ce the 1970s about
the gl ent ideology have flowed from the pessimism eXpericnce o ens. Feeley
1y of the crimina] justice system to turn offenders into law-abiding citiz
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irected toward managing a population of crimina]s

and Simon argue that penology is now d nan: 7
and incapable of reform or of being rehabilitated.

considered to be permanently dangerous
this sense, therefore, the labeling of 2 criminal class through this criminal justice policy parallels

the depiction of an underclass, that is, a2 marginal, unemployable population lacking education

and skills.

Shichor (1999: 425) explains that in theory, three-strikes legislation is meant to target violent
and dangerous offenders for selective incapacitation. He relates the concept of controlling
dangerous offenders toa sociocultural position that encourages the emergence of moral panics,
That is, a public perception develops, is reinforced, and is perhaps even engendered by the
mass media that dangerous offenders pose a threat to society and the moral order (see C;)hen
and Young 1973). Where such expressive arguments are advanced, moral considerations about
punishment and retribution may tend to overshadow any empirical evidence as to the likely
effects of implementing a particular criminal justice policy (Vergari 2001: 202). Mass values.
therefore, may override reasoned policy analysis (Heineman et al. 1997: 54).

Does the public support three-strikes laws? In referenda in Washington and California
in 1993. the first three-strikes statute was approved in Washington by a 3 to 1 margin and in
California by a margin of 72% for and 28% against (Cullen et al. 2000: 38). .\imil:lrlf/. a Time/
CNN poll conducted in 1994 reported that 81% of adults favored mandatory life imprisonment
for persons convicted of a third serious crime. Nevertheless, it is arguable that citizens do not
always wish to apply three strikes to every offender who would be eligible for life without parole
because in studies where concrete cases are rated, there is some variation in the impact of prior
rccorc_l on sentencing preferences (p. 39). For example, in a study in 1995 in Cincinnati, where
specific offenses were included as three-strikes offenses, the respondents were asked to selecta
sentence from a range of no punishment and probation to life in prison with and without parole.
Only 16.9% chose a life sentence. The results overall suggest that the public can hold views that
appear to be incompatible, because while they favor three strikes, they do not believe that the
principle should be applied indiscriminately to specific offenders under s;pu'il'ic circumstances.

** The War on Drugs

I&ll):‘-(r); iir:Lfl(:;J;dd[lli[:r:gll[;l);r:i)zlrs:]n tF)f‘ hi‘s’mry of the so—c;.lllcd_\\f;lr on Drugs. In 1972})“3“1331:
Agency (Robinson 2002 163) lrI1 It)r:;k )mc] i A R []1cﬂl.)1'ug hl?tor.tslﬂolh
Sk reduc;.i ndm.d £ I..,. I ILAbILIt’ni Rcug;rm :11.«4(? dcdar.cd a “\\-;u'. on Dr ugb s
Lt l‘d' (.‘I ug Us-..c. stop ll'm flow of drugs into the [ nited States, ¢ g
islation wuf enac‘;(fii“:; :‘I(:j“u g T ARafies i ;KTLl;]].d]'Ug o llti
A qu;q .1:16; L %!:.l] level. This nu)\:cd the focus away from major drug deal_; s
crack cocaine (Bus“h-lé'l.‘s‘k(a{lh [flt(t(t;lczcl clc:}lcr_q_ with an emphasis on those using s deabi}u:
through an in[ensé mec‘liaF i ‘))): 212). 1 ht'. legislation enacted in 1986 and 1988 caﬂlt. J‘. ine
in California. By the 1986 c()CUh On drugs, ht-’_linning in 1984 with media accounts it L()E::ed
nationally on the issue of c:?ire.hb'i).ml elections, at least 1,000 newspaper stories hac l ﬂppbqinc
use and sales as a nationlll‘,C : ({OLunL and documentary-style programs mpl'essntir-lg}]ci;flck
cocaine, became campai r;] -L.‘pl{ﬂ“lt zl[)Pc;lf'L‘d on television as cocaine, and especially ==
S, A|)E’~ 1.s.su‘es in the election (p. 213). :
trafficking based Olgl the:ﬁﬂﬁ;ﬁ’; i]{)rx(: _Qr( ),\Vidcd mun-{ l;lt.(‘)r‘)' mi.nimum p‘c'ﬂ'd]“
cocaine and possession of crack (~()c-ll-l§1? S L.lll’.ft'l't‘l'lll'd[‘e —d hct\\‘ cLﬂ
of 20 years was prescribed for those e A mandatory minimum of 5 years Wi
whereas an offender found u'I:L u‘)n\.qcled of possessing 5 or more grams -
5-year mandatory minimum itil y' of possessing powder cocaine would be lrd_
drug abuse was presented as 4 lzit‘,llﬂ(fllnt ch_lu]?tl or exceeded 500 grams. In [hl.‘s
necessary for the survival of;l ; 1on11 security issue, and the War on Drugs N i
he United States. In contrast to 1986, the issue of dru8
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saned in 1987 as the media and public turned their attention to other issues; in fact, one poll
in 1087 reported only 3% to 5% of the public considered drugs to be the most pressing social
problern (Bush-Baskette 1999: 214). In 1988, another presidential election brought drugs back
252 high-profile issue, and about 15 \f.'eeks before the election, another antidrug abuse act was
passed. This 1988 act included more funding for treatment and prevention, although most of it
qasstll directed toward law enforcement, punishment, and increased penalties for certain crack
cocaine offenses. By 1990, media attention to the issue had normalized, and the National Drug
Control Strategy of 1991 lacked the intense focus on crack and cocaine of previous years.

The increased and more punitive response to drug abuse over this period has
enormously impacted the extent of drug prosecutions and incarceration rates for drug
offenses. Prosecution efforts were stepped up, and between 1982 and 1988, there was a
52.17% increase in the number of convictions for drug offenses and an increase of 48.48%
of those incarcerated for drug offenses (Bush-Baskette 1999: 215). Federal spending on
the ‘drug war” amounted to $13.2 billion in 1995, two thirds of which was used for law
enforcement. If all the costs of incarcerating drug offenders are brought into account, the
total expenditure on the War on Drugs would amount to approximately $100 billion every
vear (p. 215). In 2004, an estimated 333,000 prisoners were held for drug law violations, 21%
of whom were held in state facilities, making up 21% of state inmates and 55% of federal
inmates (Mumola and Karberg 2006: 4).

The figures for female offenders are even more startling. In 1986, 26% of federal female
prisoners were incarcerated for drug offenses; by 1991, this figure had risen to 63.9%. In addition,
there were significant increases in the mean sentence length for drug offenders. Whereas the
mean sentence in 1982 was 54.6 months, by 1991, it had increased to 85.7 months (Bush-Baskette
1999: 220). By 2004, the figures were 82,800 for women incarcerated in state prisons for drug
offenses and 9,100 in fedleral prisons (Mumola and Karberg 2006: 11).

Copying the federal government, most states enacted similar drug legislation; New York, in
particular, became well known for its legislation, enacting the severe “Rockefeller drug laws”
1973, These imposed mandatory sentences requiring that a convicted offender in possession
ofdounces of heroin or cocaine, or attempting to sell 2 ounces of heroin or cocaine, receive a
mandatory 15 years to life in prison. Some major components of the Rockefeller laws hav.e been
;eg;ﬂ(l;d following the determination that they had little or no effect on drug use or crime in New

ush-Baskette 1999: 221),
e ':;F:;ttﬂ(l)?z ?rfcrg;lsing the sizv:. of the inn-l:ue population ggnerally,
= Wl:s‘p'rupoz'l‘l(m.;ncly mcul rcerating African Aljn‘encan mer} an lis. i
Loty 1s :1‘11 828% increase in the number of African Artr}encahite s -
(B‘lsh-Bagke[?su between ‘l‘)Hﬁ and 1991, t.vhcreas the fate .or W a0
skette 1999: 222). For the same period, there was an increase o

Amerimn men, ESES
| i i ers,
Ina reaction to the overwhelming focus of the War on Drugs on incarcerating drug offend :
ember 2000, the voters O

azif;‘::i;r;ove toward a more treatment- urieme(.l approach, in Nov b o
of prison fopI}l.'O‘lvc(_] by a large majority a proposition that would provide Y i g i
iy rhirst- and second-time drug offenders who were not charse i
Pl'Ograms (25 e;ipe(fl(.'(.i to divert 36,000 offenders each year away from pnsf;)ef:l e o oy
the chief 'ude n 2002: 250). In a similar shift toward treatment for drug o! e 'wou!d i
nearly a“ln ge .Ot New York State ordered the commencement of 2 progr2 B s i
ofjal i (flflgloiept criminals who were drug addicts to be offered a tr(e:la ik
fore the ¢ ¢ objective was to radically reduce the number of‘ repeat drug
courts and the inmate population in the state (Finkelstein 2000)-
ing (:\L:jrrg i, lcgi“l"‘i()n was introduced into the U.S. Senate cia; i
“Bilation ], years to increase the extent of drug Lreat@ent ngmmzomnﬁtﬁng T e
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Sence of minors or who used children in drug trafficking (Spohn 2002:
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i ir critique of the War on Drugs, claim that
i e (rask: (' (' ".‘: l). 111 1l]cl{ Lr]ll(lLlL ()t ll]k { ;
Larry Gaines and Peter Kraska (199

drugs—as if the drugs themselves constitute our “drug problem’—allows
/aging war on e . : » these substances. . . . The lan-
g verlook the underlying reasons why people abuse these subst mlu I [hLIl &
S {0 ove s X A s ar 4e4ain: 110 mselves
i Fideology fools us into thinking that we're waging war against drugs themselves,
guage of i y fools us
not real people.

2 . ‘tine rreate , - crack cocaine laws in
2 sentencing lisparities created l'l\ the crac 4 S,
In an attempt to correct the sentenci g AIS]

2007, the Supreme Court ruled that judges could hand down lighter punishments in
E ’-00 i k’ : ‘“’P‘ s cases than those specified by federal guidelines and that they could
iy C(f)‘mmLT f:::ichLi;;l:ui(‘lclilnes in cases involving ecstasy distribution (Gall v. United States
Zlgllz;l:r;(t':r?;;;c:ﬁ?gi; v. United States 2007). (See the following Closer Look box.)

A Closer Look

L Lighter Sentences Possible
. for Crack Cocaine Cases

Under a 1986 law, first-time offenders convicted of selling 5 grams of crack cecame' rece:\;: Ctzs
same 5-year rﬁandatdry prison sentence as dealers of 500 grams of poyvder cc;came.t .
Americans account for about 80% of federal crack cocaine convictions, anq sen.encng
guidelines set lighter sentences for selling powder cocaine, a substancg pgpular with vyhltes;ﬁimy
Hispanics. This divergence in sentencing has provoked criticism that the judicial system}zs et;;p N
racially biased in such cases. There has been consistent pressure in Congress h3 revise Ihe e
but lawmakers have seemed reluctant to take action for fear of appearing to be “softon crime,
especially on drug offenses,
pOn Aéril 7, 2008, the Supreme Court addressed this long-standing issue and rulg? t(?r;int
judges can impose lighter sentences for crack cocaine and ecstasy cases than are Speublefo.re
the federal guidelines. The ruling was made by a decisive 7 to 2 margin and comesa day & N
the U.S. Sentencing Commission s to determine whether or not to make retroactive a reduction
recommended crack-cocaine penalties. s N
The Supreme Court had already decided in 2005 that federal sentencing guidelines i N
mandatory and that sentencing judges could therefore apply their discretion in sentencing ierrrﬁ
| offenders. This most recent ruling involved an African American who received a 1o pras.oln_ i
for selling crack and powder cocaine, as well as for possessing a firearm, in Virginia. The trial ju me
;‘ rejected as excessive the prison term of 19 to 22 years called for under the guidelines. The Supré

: \ 0 “an
Court did not agree with the appeal court that reducing the sentence to 15 years amounted !
abuse of discretion.”

SOURCE: Mikkelsen 2007,
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in sentencing relates to offenders l?cing sentenced to prison for substantial periods but being
cleased on parole, in some cases after serving less than one half of their sentences. For example,
anarticle in Alabama’s Hz‘rmif.rgbam. News from July 2000 referred to two cases—the first involv-
ing brothers sentenced to 40 years for kidnapping and rape who were released on parole after
serving less than half their sentences, and the second involving a woman sentenced to 25 years
for murder and eligible for parole after only 8 years imprisonment (in Spohn 2002: 252).

The policy intent of truth in sentencing was to ensure that a substantial period of a prison
sentence was actually served. Thrc ugh legislation, the federal government set the standard at
85% of the sentence imposed. It is significant that these laws were enacted following the passage
ofthe 1994 Crime Act, which authorized and appropriated grants of nearly $10 billion to the states
wbuild and expand correctional facilities. To be eligible for federal funding, states must require
those convicted of violent crimes to serve at least 85% of the court-imposed sentence. By 1999, 27
sates and the District of Columbia had adopted laws that met the federal standard, and 13 other
sates required offenders to serve from 50% to 75% of the sentence imposed (Spohn 2002: 253).
Data from states that followed the federal model showed that the average time served by violent
offenders increased between 1993 and 1997, as would be expected because of the minimum
period of custody required.

Truth-in-sentencing policy and legislation follow the model of mandatory minimum
sentencing by basing themselves on the belief that habitual offenders are responsible for a
disproportionate amount of crime committed and that incarcerating them for lengthy periods
will reduce the crime rate. Joan Petersilia (1999: 497) notes that to satisfy the 85% test, states have
limited the powers of parole boards to fix release dates and of prison administrators to award
‘good time.” The effect of truth-in-sentencing pelicy has therefore been not only to effectively
diminate parole but also to eliminate most “good time.” In ethical terms, the conjunction
between this policy and the availability of federal funds to construct more prisons is significant.
Evenif the states had misgivings in policy terms about truth in sentencing, they seemed unable
wresist the offer of federal funding. Perhaps this is a good example of the maxim, “If you build i,
they will come.”

\/
* Predators and Superpredators
Sexval Predators

Df"i“g the 1990s, sex offenders emerged as a distinct and dangerous criminal class, associaFed
::[[}}11; lzzliehh:ll childr_cn are more vulnerable to ﬁexuall abuse a:‘1d moles.tation.t"fil]tt?;e :no‘l’g :::5;
immense““_[fy a set of ;t..ﬂsumpl ions that sexual nbuse‘ts ;‘)e'rvaswe, tl:jat lit CO;:S‘ ; e
s tS(OPe- r111~;|1 t_‘]uld molesters are compulsive individuals, an tl ﬂt{l ::at?on g4
et t()) rehabilitation or cure. In addition, it is assumed th:';tt sexua III:O € e Aty
C;)mmit [h:-‘?& because tlhc original molestation so affect}s the victim thzltg.elc—ir2 :
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acial issues in sex crime prosecutions and procedural rights,

sensitivity in the courts about r aions and po ural righ
B ring th\ji‘; liberal period, questions were asked about the appropriateness of even criminalizing
u : , ;

deviant sexual acts. oy : : ke
The ebb and flow of the social response 10 S€X Crimes continued. By the 1980s, there was

a surge in concern about sex offenses, l)c-cnusc fcu?lin.is[ ’;u.'livisr;j I?r()L1§T§]1F [h{; —i]sr'i]l][ti f)f rape z.md
pornography to the forefront and emphnmzesl the su!vgggnuh (; ‘\.\ (]”.m.n. Im; chi ( rfn. C’()[?LL.‘f-n
expressed by feminists about women and (,’hli.dl‘t’ll as y ictims U. .\ u.) tm Ll ’L C .mm a conservative
atmosphere that advocated getting Tough on cnn'm. h.cx offenders -I)L.( ame '.1 gn)uP h.]gh]]gh[.f_.-d for
policy making. As well, Christian hmdm.nuulmllsts linked hu|mr~uxu:ll1u. lj{)ﬂll .1d-|1.10n111' §t.xual
relationships, and the sexual violation of ch1ldr_f:n. By the 1990s, lAl-lc general public, politicians,
and the media had begun to express a sense of crisis about sex offenders and sexual predators,
This concern was translated into legislation in some states. For l.'f\':!ﬂlJ')lL‘. in 1994, (;aliforniu
enacted a law imposing a 25-year sentence with 15 years minimum before eligibility for parole
for those convicted of specified sex crimes. In 1996, California enacted a nonvoluntary chemical
castration punishment for child molesters that was mandatory following a secc mt! conviction and
applicable to a first offense if it met certain criteria (Lynch 2002: 532). In 2003, Congress pzssslul
the PROTECT Bill (known as Amber Alert) that created a national system of notification of child
kidnappings. By an amendment to this bill, Congress also changed the sentencing guic.l.elines for
crimes involving pornography, sexual abuse, child sex, and child kidnapping and trafficking by
eliminating downward sentencing departures that would serve to reduce sentences, including
family ties, diminished capacity, and educational or vocational skills (Bibas 2004: 295-296).
Apart from incarceration for their offenses, convicted sex offenders are now subject to a range
of identification and surveillance strategies in most states; these laws are often referred to as
“Megan’s Laws.” Although there are variations in different states, the basic format is that specified
sex offenders are required to register certain information with local law enforcement, either for
several years or even for the rest of their lives. Specific offenders may also be required to have
their particulars, such as information about their address, provided to certain community groups
and members of the public, such as schools and child care facilities (Lynch 2002: 533). Much of
this information, as well as the criminal histories of sexual offenders, is now available on tht
Internet. In the latest federal iteration of sex offender registration laws, the Adam Walsh Child
Protection Act, passed in July 2006, classifies sex offenders into three tiers: Tier 1and Il offenders
must keep their registration up to date for 15 and 30 years, respectively, and Tier Il] offenders
must register for their lifetime (Grubesic and Murray 2010: 670). _
Research studies reveal that community attitudes toward sex offenders are more ﬂ?gat“'e
than attitudes toward offenders in general. Nevertheless, those working with sex offenders
such as probation officers and psychologists show a more positive attitude. It seems that sex
offender stereotypes depicted in the media heavily influence attitudes (Willis, Levenson and
Ward 2010: 548). Studies also indicate that community support for protective measures taken
against sex offenders is high probably because of media influences that consistently portray e
as unpredictable, evil, dangerous, and inevitable recidivists. Significantly, one study hased on
interviews with U.S. politicians indicated the media as their prglﬂ;m source of information about
sex crimes and that their legs| ’

i ative proposals were shaped by that source (p. 552).
There is
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sex offender registration systems. Naturally, this legislation spawned registration programs,
and by 1996, 49 states had registration systems in place. Moreover, in 1996, further legislation
aas enacted providing for the nationwide tracking of convicted sexual predators in a database
nmainained by the FBI (p. 535). In at least a dozen states, policy makers are now linking intense
supervision of sex offenders with constant GPS monitoring of their location (Lyons 2006). For
example, in Florida, a 2005 law called the Jessica Lunsford Act after the abduction and murder of
g-year-old Jessica Lunsford requires the lifetime GPS monitoring of sex offenders.

LT A Closer Look

States Detain Sex Uﬁendﬁrsllfter Prisnn

York State considers itself at the forefront of a growing national moveme
fienders after their prison terms have expired using a civil commitment law.
 have been criticized for not meeting their stated goal of “treating the worst cri r
 longer pose a threat” (Davey and Goodnough 2007: 1). The number of pedop
~ other sexual offenders who are being held indefinitely in special treatment centers in 19 states
estimated at 2,700 with a cost to taxpayers at 4 times the cost of keeping them in prison.
than 3,000 sex offenders have been committed since the law was passed in 1990. Of those,
have been fully discharged from commitment because they are considered ready. Another
been released due to “legal technicalities, court ruling, terminal illness or old age” (p.1
Arizona have released an additional 189 and 68, respectively, under supervision or condi i
Suchlaws have been upheld by the U.S. Supreme Court on the understanding that ortenders witl_
feceive treatment in confinement and that it is not a second punishment. However, only fraction O‘f )
sextal offenders committed under this legislation “have ever completed the treatment to the point
Where they could be released free and clear” (Davey and Goodnough 2007: 1). The programs
expensive and unproven, and although they are resident in the programs, patients often :
lawyers' advice and fail to show up for sessions that require them to confess all their cri
:;05& unknown by police. Instead, they spend their time gardening, watching TV, or pla
mes,

President Bush has signed a law that offers money to states t
Such chilities following their prison sentences. The sex offenders se
?;-‘Cflrd!ng toa New York Times investigation of existing programs, ha
: Tydlscovered that committed offenders included exhibitionists, W

Cuded, and some were beyond the age where they are considered dangerous.
::zmple, that one confined person was a 102-year-old man in Wisconsin who had m
Poor hearing. The average annual cost per person is $41,845.

hat commit sex offenders 1
lected for such commitmeqt,
ve not been the most violent.
hile some rapists were not
They found, for
emory losses
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URCE: Davey ang Goodnough 2007.

: der
legiir l_ler analysis of the debates in Congress during the formu‘latxon ok sk gfff’:;:jers
dlion, Mona Lynch (2002: 543) highlights the language of the legistators o8 i
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TZzation as “str e a 3 . . S i>ation was made
as “stranger” : haracterizatio :
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A€ comm; 3% of sexual abuse offenses against children and abou d. neglected, or
Mitted by strangers. In fact, most children who are sexually abused,
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dsuffer tha abuse at the hands of someone in the family (p. 546). When the legi
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i ; y 7, they constructed the child sexual predator as 4

disgussadahie iteanet ‘:md‘c h;{]jd pO;E(:il;d}':z‘m::t[ (p. 547). This enabled some to characterize
e e ”S-mlkmg . ffn as contaminating to children and even to adults, perhaps
all material appearing on the Internet as cont: ; ‘1 i
fulfilling a different agenda than that prgnmed clunn-gl (.lt} 1 :h 55 PR i

Another aspect of the moral panic engcnduu‘ )’ - it * i o |; [‘ - l}.
broadly defined, was the legislators’ insistence on constructing the sexual | fLL U)l as lLl‘r.lquFe.}

s | to an ordinary felon. Speakers referred to unspecified scientific
 Smitnd 'JS e 'ho ¢ it sexual violence against children have the highest rate
studies showing that those who commit sexual vi Py Fipa
of recidivism and are unable to exercise any self-control (Lynch 2 (o } 1 ] . P' r‘b f
the debates revealed a sense of apprehension by s[‘).u;ikrrs i\‘hn t‘()nhl(.]-LlLL ,[,1,{[ [ 1}1 \]-jér} 1 ef
of traditional family units is under siege by sex offenders (p-_ ‘1-1‘.)]. .'.N[)L‘;l‘l\;_‘li.‘-.u‘Lth(. :lingllj]"xﬁ
suggesting that families were doing all they could to keep their }:]ulgl:'ctlw w .g ;(.)nv]- pL((:PhlL;
cruising the Internet and that children had to be protected from inherently vicious chi
pm(ﬁuiir;iear that there is a strong current of emotion rather than l':.l[il nality iﬂ‘[hf: LliscoAurs‘e.
on child predators, which emphasizes risk, danger, and the need to impose Pl.l.[?lll‘\(‘ [11('?‘1\\]Ul‘}:h
to manage such monsters. A more rational :1ppr():;.ch wuulcrl h.c h-)r. legislators t-o lel‘M;L t e
predominant group of child abusers—those who offend within families—and dey CIOP re ex-:;n[
and rational sentencing policy rather than merely focusing on the stranger pcd()phllca.»\\ 1{0
constitute a much smaller group of offenders. Lynch (2002: 558) argues that these emotional
reactions reflect issues surrdunding sexuality, the family, and gender roles, and ‘Ihc}' appear to be
manifestations of a theme that calls for protecting the “idealized version” of the family from hz.lrm:

Jonathan Simon (2000: 15) points out in a discussion of Megan's Law that the use of the tcr:n.tt
predatory and prey connotes forms of danger that are nonhuman. He observes also Lhzl‘t;lhj
language links with terms such as monsterto define sexual predators as n(\nhllmil.ﬂ and therel (’]l’(
unworthy of any treatment consistent with human dignity. He notes that Megan’s Law Contamls
no provision for the treatment of sexual offenders, its aim being one of surveillance, C.Or.][.mi
and a long-term continuation of punishment. This process of dehumanizing sex offenders ATL
emphasizing the needs and situation of the victim to the exclusion of everything else has []}lﬁ
effect of rendering sexual predators “beyond humanity.” They become a species apart fromtgt;
rest of us, and this legitimizes the kind of legislation embodied in Megan'’s L;l\\'_l_.l.enkins (1991’
suggests that moral panics on issues such as sexual predators are a cover for a different agen](. »;]
Inthe case of campaigns to protect children, the agenda often involves attempting to f'ccslal) is
control over those children and the weakened family, perhaps through political or social Chz}ln.gt’-
In other words, as he puts it, “preventing sexual acts against the young can be a way of regulating
sexual acts by that population” (p. 225).

Superpredators
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superpredators is well illustrated in the following passage from Body Count by William Bennett
fohn Dilulio, and John Walters (1999):

America is now home to thickening ranks of juvenile “super-predators”—radically impul-
sive, brutally remorseless youngsters, including ever more pre-teenage boys, who murder,
assault, rape, rob, burglarize, deal deadly drugs, join gun-toting gangs and create com-
munal disorders. They do not fear the stigma of arrest, the pains of imprisonment or the
pangs of conscience (p. 27).

This thetoric was based on an increase in violence committed by and against youth during the
lte 1980s and early 1990s. Those predicting the coming wave of superpredators projected this
increase in juvenile violence as continuing in a straight line into the future. Although it was cor-
rect to say that all forms of youth violence had increased significantly in this period, research
indicates that this violence remained located in the group most victimized over time, namely,
young African American men (Moore and Tonry 1998: 7). Among the explanations advanced for
this increase in violence was the notion that youth violence was associated with the epidemic
of crack cocaine use and an increased supply of lethal weapons to youth. Philip Cook and John
Laub (1998: 27), in their study of youth violence, dismissed notions of superpredators; they found
that there was a clear indication of increased gun availability during the so-called epidemic and
thatevery category of homicide and other violent crimes showed an increase in gun use.

The supposed epidemic never eventuated, and statistical data showed that arrests for
juveniles for violent crimes, especially juveniles aged 10 to 14, actually declined in 1995
(Brownstein 2000: 122). and that the number of arrests of juveniles for violent crimes had
declined by 23% between 1973 and 1995 (p. 128). Significantly, on January 31, 1998, Dilulio
published a letter in the Waashington Post newspaper retracting his earlier statements:

Thave written a number of articles in major Newspapers and journals and have testified
in Congress, to correct the misperception that a large fraction of juvenile offender§ %u"e
‘uper-predators.” Also, T have been on record for more than two years now in oppositon
Wefforts to incarcerate violent juveniles in adult facilities (in Brownstein 2000: 128).

Among the consequences of this particular moral panic has been the movement to have juveniles

Uiedas adults, the call for juveniles older than 16 to be made subject to the death penaly, the cal

: i : ; . : i 3 “ £
rmore punitive punishments for juvenile crime, and moves to ensure that juveniles who “com

mitthe crime, do the time.”

* Capital Punishment
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zation, the fact is that in policy terms the decision about whether capital punishment is

authori
ate. It follows that states that have no capital punishmen;

on the statute books rests with each st
ave made a conscious policy decision, perhaps on moral grounds, to prohibit this

provision h ; :
those states that retain or have reintroduced capital punishmen

particular punishment. Equally,
have made a similar decision in favor of this punishment.

In 1972, the Supreme Court in Furman v. Georgia struck down the death penalty in the 35
states that then imposed capital punishment. Some 4 years later, as a result of three other cases,
the Supreme Court authorized capital punishment so long as certain procedural guidelines
protecting the accused were adhered to. In response to that ruling, by 1975, 27 states had revised
their capital punishment statutes, and by the end of 1997, 29 states in all parts of the country
had executed inmates by various means (Culver 1999: 287). Five states accounted for 65% of all
executions between 1977 and 1997, and one third of all executions have occurred in the state of
Texas. In contrast to the attachment that Texas obviously has to the death penalty, the history of
Oregon shows how policy on this issue can change. The death penalty was abolished in Oregon
in 1913, restored in 1930, rejected in 1964, and then readopted in 1978 and 1984.

In policy terms, following the Supreme Court's rulings, states have a degree of flexibility
in deciding which homicide offenses can be charged as capital offenses. Most states set outa
number of special circumstances or aggravating factors that operate to define a murder as capital.
For example, there are 18 aggravating circumstances in Alabama, Delaware has 22 special
circumstances, and Kansas has 7 “homicide situations” (Culver 1999: 294). This considerable
variation in factors and circumstances reflects the policy debate in some states about capital
punishment, a debate that, in the view of Jonathan Simon and Christina Spaulding (1999: 96),
can be characterized by “populist punitiveness” and as reflecting the extent to which punishment
has been democratized at the political level. In a climate where politicians must beware of being
accused of being soft on crime, few elected officials within or outside the criminal justice system
are prepared to argue against the death penalty (Culver 1999: 289). As Bedau (1996) puts it,

It is now widely assumed that no political candidate in the United States can hope t0
run for President, governor, or other high elected office if he or she can successfully be
t'txrgc[ecl as “soft on crime”; the candidate’s position on the death penalty has become the
litmus test. .. . The death penalty has become part of partisan political campaigning in 2
manner impossible to have predicted a generation ago (p. 50).

Joh:? Culver (1999) notes that concerns may arise when the capital punishment debate involves
thc- |uc}iciur;,- because of the likelihood that judicial independence will be compromised by
weighing its views to accord with public opinion on the death penalty. In Tennessee, justice
F)f the Ten nessee Supreme Court became the first appellate judge in that state to be defeated
12 jﬂr aCICC/thn f]or a‘(:(_mFi‘n.uatioTl of her term due largely to her support for the mﬂjorit.}' opinion

ape/murder conviction where the death sentence was overturned (p. 289). Being tough
on crime and supporting capital punishment until recently included being tough on juveniles

ecause the Supreme Court held in Stanford v. Kentucky (1989) that the execution of offenders
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penalty de facto by not implementing it, despite it being a punishment option. There are now
only 71 countries that have executed anyone in the last 10 years, and apart from the United States,
Cul;a, Guyana, and some island states of the Caribbean, these countries are all located in the
Viddle East, Asia, or Africa.

Public Opinion on Capital Punishment

Ina comprehensive review of public support for capital punishment, Cullen et al. (2000: 10)
note that Americans are most often polled on their attitude to this form of punishment, and that
when asked if they support it for convicted murderers, about 7 in 10 respondents reply in the
Jffirmative. This level has remained constant since the early 1970s. However, if respondents are
asked not only if they support the death penalty but also whether they would choose the death
penalty or life imprisonment without parole, support for capital punishment declines markedly
(Cullen et al. 2000: 10). Polling data also reveal that citizens may advocate capital punishment
evenwhen the innocent are executed. For example, a Gallup Poll found that 57% of respondents
continued to support capital punishment even when asked to take into account that 1 out of 100
people sentenced to death was actually innocent (pp. 11-12). It is interesting to note that in the
2decades preceding the 1970s, support for capital punishment was much lower, amounting (0
61%in 1936 and 68% in 1953 and declining to 45% in 1965. In 1966, more Americans opposed
the death penalty (47%) than favored it (42%) (p. 13). Explanations for this change in the public
view include the rising crime rate of the 1960s and fear of crime generated by the politicization
of crime, the emergence of racial conflicts, the introduction of tough policies on crime appealing
tounderlying racist attitudes, a general lack of confidence in the criminal justice system, and 2
general move away from social causes of offending toward individualistic explanations of crime
thatemphasize free choice (p. 13).

Asto people’s motives for supporting the death penalty, research indicates that deterrence
and retribution figure highly as justification, along with the notion that it is unfair for taxpayers
keep convicted murderers in prison for life. However, the largest percentage of supporters
(?4%.in one poll) justified the death penalty on the basis that “it removes all possibility that the
tonvicted person can kill again” (Cullen et al. 2000: 19). ;

.Some polls have analyzed how views on the death penalty would be affected if the optl.or!
Ufhfe without parole were available. They have reported that the percentage favoring capital
Punishment would significantly decline from 71% to 52% (Cullen et al. 2000: 19). Thus, the
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(those with fundamentalist religious membership or beliefs) are most supportive of capital
punishment, whereas African American fundamentalists are less supportive. Research suggests
that religious fundamentalism and biblical literalism are positively related to punitive attitudes,
including retribution for crime, support for tough criminal legislation and harsh sentencing, and
favoring more severe treatment of juvenile offenders (p. 25).

What are the moral arguments usually advanced against capital punishment in policy
debates? The core moral arguments against capital punishment are usually formulated as follows
(Bedau 1997; van den Haag 1985):

1. The death penalty has been distributed in a discriminatory manner because African
American or poorer defendants are more likely to be executed than equally guilty others,
especially when the victim is white (Russell-Brown 1998: 134).

2. Miscarriages of justice occur and the innocent are executed.

3. The death penalty expresses a desire for vengeance—a motive too volatile and indifferent
to the concept of justice to be maintained in a civilized society.

4. Capital punishment is considered to be degrading to human dignity and inconsistent with
the principle of the sanctity of life.

5.1t is morally wrong to authorize the killing of some criminals when there is an adequate
alternative punishment of imprisonment.

Each of these arguments will now be considered:

. The death penalty has been distributed in a discriminatory manner because African
American or poorer defendants are more likely to be executed than equally guilty others,
especially when the victim is white (Russell-Brown 1998: 134).

Samuel Walker, Cassia Spohn, and Miriam DeLone (2000: 231) make a case for the existence
of racial disparity in the application of the death penalty, pointing to the fact that although African
Americans make up only 10% to 12% of the population, they are disproportionately represented
among those sentenced to death and executed. In addition. they suggest there is compelling
evidence that those who murder whites—and particularly ;\I‘ric:u{ Americans who murder
whites—are disproportionately sentenced to death. ;

)

2. Miscarriages of justice occur and the innocent are executed.

The American Bar Association (ABA) has urged the appointment of t'XP@rienced'
FOmptlan and adequately compensated trial counsel for death penalty cases and has lobbied
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anappeal to the U.S. Supreme (I(.)u rt for review, but the Supreme Court generally agrees to hear
oaly 296t 3% of these appeals. If a request for a review is denied, a second cycle of appeals can
bebmught, in this case not limited to the trial record. These appeals are filed in the lower court,
then in the higher state courts, and finally again in the U.S. Supreme Court. During this round
of appeals, an inmate is able to argue that he or she was provided with an incompetent defense
or for example, that there is newly discovered evidence showing innocence. If, after these two
qounds of appeals, the prisoner is still under sentence of death, he or she can file for a federal
habeas corpus review, during which alleged violations of constitutional rights can be raised.
Habeas corpus proceedings w srk their way through the federal system from the district court to
the circuit court of appeals and finally again to the U.S. Supreme Court.

There has been concern about miscarriages of justice in capital cases since at least the
18205, and in 1987, Bedau and Radelet (in Haines 1996: 88) argued that some 350 persons had
been wrongly convicted of potentially capital offenses between 1900 and 1985. There is further
aidence in the form of a congressional subcommittee report that at least 45 death sentences
werein error in the period 1976 to 1993, and numerous incidents of wrongful convictions have
come to the attention of the courts and the media in the last decade since the advent of DNA
testing, In one case in 1989, a prisoner spent 12 years in a Texas prison and came within 3 days
of lethal injection before his conviction was overturned. The court ruled that the prosecutors
had used perjured testimony and had knowingly suppressed evidence to obtain a conviction
forkilling a police officer. In another case, an African American school custodian was wrongly
convicted of the rape and murder of a 16-year-old white girl. The errors comprised forensic
evidence suggesting the crime was committed by a white man, which was never mentioned to
the jury and was “misplaced,” and evidence pointing toa different suspect, which the police
ignored (Haines 1996: 88).

Those in favor of capital punishment characterize these cases as indicating how well the
aiminal justice system’s procedural safeguards work, but this tends to ignore the fact that not
only is the convicted person deprived of years of freedom while waiting on death row, bu,t 'he
orshe must also deal with the mental consequences of waiting to be put to death. The activities
of the Innocence Project, particularly in DNA testing, have continued to reveal errors and
i of innocence. In United States v. Quinones (2002), Judge Rakoff argued that the use O,f
Gpital punishment is unconstitutional, because there is no longer any certainty of a persons
Quiktina capital offense. He contended that advances in DNA testing render capital punishment
problematic, because DNA testing is able to prove absolutely that some condemned pers'ons ate'
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3. The death penalty expresses a desire for vengeance—a motive too volatile ang
indifferent to the concept of justice to be maintained ina civilized society.

The notion that revenge can stand as a motive for official policy on punishment is entirely
inconsistent with a rational system of justice conducted by the state on behalf of society (Beday
1999: 50). Proponents of the death penalty tend to suggest that they favor its flpp]icatinn. not for
revenge but for retribution. Those against the death penalty respond that if we are to support
capital punishment for murder under this retributive principle, we should equally require rapists
to be raped and torturers to be tortured, forms of punishment any civilized society would be
reluctant to carry out. In addition, they argue that the extreme punishment of life in prison
without parole can be imposed for murder, and this in itself is retributive. As explained in Chapter
3 in 1972 and 1976, the U.S. Supreme Court stated that it considers retribution “a legitimate
justification for capital punishment” (Furman v. Georgia 1972; Gregg v. Georgia 1976).

4. Capital punishment is considered to be degrading to human dignity and inconsistent
with the principle of the sanctity of life.

The argument is that human life, having infinite value, should be respected and protected,
and that even murderers’ lives should be valued in the same way. Advocates of this position are
absolutists and would be against capital punishment no matter which arguments are put forward
about the conduct of a particular murderer. Bedau (1999: 42) suggests that abolitionists who rely
on this argument should insist that the burden of argument lies on those who favor the death
sentence. In other words, for the purposes of assessing punishment, society ought to assume that
everyone's life is valuable and that all our lives have equal value.

Associated with the value of life argument is the view that we are morally forbidden to
take the life of a murderer, because he or she has an inalienable right to life that is violated by
sentencing a person to death and executing that person. This argument is normative, and again
Bedau (1999) suggests that the burden of argument should be on those who would kill through
capital punishment to justify that killing. The notion that this form of punishment violates the
fundamental right to life has been endorsed by the Council of Europe and the European Union,
which have declared that “the death penalty has no legitimate place in the penal systems of
modern civilized societies, and that its application may well be compared with torture and be
seen as inhuman and degrading punishment” (Hood 2001: 331).

In relation to human dignity, Bedau (1997) has extended Justice Brennan's concurring
opinion in Furman v. Georgia, in which the justice identified four principles explaining why
e ,d(.:a[h penalty was an affront to human dignity. The principles expounded in that dissenting
(lecnlsmn are that a punishment must not by its severity be degrading to human dignity, thata
punishment must never be inflicted in a wholly arbitrar Ehoe g ‘;1 severe punishment mu§t
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criminal justice (Hood 2001: 332). Finally, as Beccaria (in Hood 2001: 332) noted as early as 1764 I
ihe death penalty is counterproductive in terms of its moral message, because it legitimizes; |
the very pehavior—killing—that the law seeks to repress, Its effect, therefore, is to undermine the .
legtimacy and moral authority of the entire criminal justice system.

[npolicy terms, as we have seen, retribution, as opposed to rehabilitation, is now cited as the ]
appropriate justification for punishment, and the intuitive anger felt toward criminals, often now
libeled as monsters and predators, can be seen expressed in the notion of capital punishment
ssanabstract policy. Showing one’s support for the death penalty is a symbolic act announcing
that one is a supporter of a tough on crime policy approach and favors holding criminals morally |
responsible for their actions. In the political arena, it seems highly unlikely that there will be any '
widespread movement t¢ yward abolition, but abolitionists have recently been comforted by the
supreme Court’s decision prohibiting the death penalty when the prisoner can be shown to be
mentally challenged or under 18 years of age. Abolitionists must rely on the Supreme Court to ‘
continue this approach of eroding the death penalty by stages as has happened in the case of '
executing juvenile offenders.

% Private Prisons

For many years, certain institutions concerned with offenders have been de facto privatized,
because juvenile institutional facilities and adult community facilities were contracted out early
ontothe private sector. For example, in Massachusetts, juvenile institutions changed from being
anetwork of state-run institutions in 1969 to a series of community-based programs and facilities |
by 1974. The Massachusetts Division of Youth Services operates all community-based facilities
lhrough private contractors (Logan 1990: 15). |
Charles Logan (1990) defines private prisons as “those that are privately owned, operated,
ormanaged, under contract to government” (p. 13), and Shichor (1995) regards them as
prisons or other institutions of confinement (jails, immigration and nationalization service
fac'1l‘me5, detention centers, and secured juvenile justice facilities) operated and managed by
Prfvate corporations for profit” (p. 2). Adult community facilities managed and operated by
Private contractors include shelters and halfway houses, while institutional facilities include
gzt[entign apd diagnostic centers and training schools (p. 14). In addition: the Imr.nigration‘gnd
d Uralllzanon Service has for many years contracted facilities to detain illegal aliens awailing
éegl(i’t?:sﬂt;l. The most recent form of privatization has !)een the cont@ctinlg of a(iul:) cg(?i":;e::;ﬁi
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. Is it appropriate for imprisonment to be administered by anyone other than the state
and its employees?

‘ A core issue in the ethical debate about private prisons is the role of the state in administering
punishment. As Richard Lippke (1997) puts it,

Punishment has been seen as a state function in order to limit if not eliminate the influ-
ence of private interests over the detection, trial, and sanctioning of law breakers—in
short. to ensure that all individuals are treated equally before the law (p. 26).

As already explained in Chapter 5, a legal punishment is defined as that which is imposed and
administered by an authority established by the legal system against which the offense has been
committed. Punishment involves the state, because the legal rules that constitute offenses are cre-
ated by a legislature that operates in the name of the state. Theories concerning the relationship
between the individual and the state involve the notion of the social contract. Thomas Hobbes
argued that individuals freely transfer their rights to a powerful authority, the head of the state,
who is thereby enabled to ensure that those individuals keep their promises and contracts. In
exchange for this surrender of rights, the head of the state provides security and protection for
citizens. John Locke argued along somewhat similar lines that individuals give up their political
power to secure order, but he maintained that this power remains with those individuals who
collectively constitute society. The task of the state is to protect individuals, but if the state fails
in this task, individuals have the right to dissolve the state. In other words, Locke argued that the
transfer of powers to the state operates conditionally on the state maintaining the life and liberty
of its citizens (Shichor 1995: 47).

Classical liberal thinking argues that in spite of this social contract, political power remains
with the individuals who have delegated their powers to the state and that therefore ultimate
power remains in the hands of the people. Consistent with this approach is the ideal of the
I “minimal state,” which sees the state using a restricted coercive power. Robert Nozick (1974: ix)

argues that this coercive power is limited, for example, for the purpose of citizens giving aidto
others or for the purpose of prohibiting activities for the good or protection of people. The notion
of privatization stresses the role of the state as minimal, and in fact questions the very princip]e of
a state monopoly on crime control and punishment.
Opposed to classical liberal philosophy is the view that the state has the sole right 0
use legal coercive power (Weber 1964). Max Weber argued that offenders violate laws, and
| ::]iﬁjtmtr;]re f;e:‘tefl b‘ rUPf‘t‘SCnllechs of the state, and in fact in (humsu!\'t.'s Coﬂﬁ‘rm!te
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programs and inst itur..iun:s -.n.nl :uh'nll correctional programs, However, it can also be argued that
the prison, a5 2 total institution with almost complete control over inmates’ lives, is in a special

ion in the field of punishment. In other words, the high level of coercion exercised by the
qate militates against any extensive delegation of its power to punish.

Associated with this issue of state delegation is the specific issue of the quasi-judicial
functions exercised by prison administrations. There are a number of stages and issues in
the process of imprisonment that give rise to quasi-judicial duties. For example, the term
of imprisonment may depend on parole decisions, and the computation of good time and of
elease dates relies on administration reports about the conduct of inmates. Also, disciplinary
action may have to be taken against inmates, and generally reports about inmate behavior are
significant in the decisic yn-making process. Those who favor privatization argue that proper
government oversight and monitoring can ensure that these substantive and due process issues
anbe properly addressed. However, this tends to ignore the fact that the administration and
waff of private prisons owe a duty to the company that employs them and may give loyalty and
allegiance to the company rather than to a set of rules imposed by the state responsible for a
particular private prison.

Opponents of privatization raise the issue of the symbolism surrounding punishment in the
form of the uniform and insignia of correctional staff and the judiciary that express the public
nature of punishment. Supporters of privatization argue, on the other hand, that symbolism is
lessimportant than substance and that those working in corrections are not elected by the people
or politically appointed and are seen as symbols of the state’s role in punishment only by virtue
of theirjobs (Shichor 1993: 55).

2. Isthe profit motive compatible with the task of imprisoning offenders?

Those against the privatization of prisons find it a cause of concern that private
crporations are attempting to make a profit on the punishment of people by running prisons.
Shichor (1995: 259) argues that the government ought not to create such opportunities
'for private profit, but Dilulio (1990) does not think the profit motive amounts to 2 moral
e in the debate. The American Civil Liberties Union has argued that “the profit mqtive
Sincompatible with doing justice” (in Logan 1990: 72). This position essentially questions
\}'hether a private corporation is likely to put its own interests and welfare ahead of tbe
nterests of justice when it views the profit motive as crucial and therefore argues its
mcqmpatibilil)’ with the interests of justice. Historically, the prison systen, howeve'r, has
profited from the use of prison labor employed by private contractors and, particularly in the
il leasing out prisoners to corporations was a standard feature of the ;.m'son
:;tem ‘I“ [hif‘ sense, therefore, profit and incarceration have a long_ traditk?n of assomatlg;le,

" makes little sense to suggest that the entire task of managing prisoners 15 somehow m
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Some now see corporate involvement in crime control, that is, the involvement of private
industry in crime control generally, and in particular, the continuation of high incarceration raes
as part of an evolving criminal justice industrial complex. In states like New York, where prisons
have been constructed in rural areas, they provide in some cases almost the only form of local
employment and have replaced dying local industries ((:h.l'i.\lic _’(l_( )0: 137). There is a powerfy|
political and economic argument (often made by correctional unions) that these prisons must
be supported as a source of employment and local economic activity. While unions may make
this argument, it is easy to see how private corporations running prisons can ally themselves
with such views and advocate them themselves. As Nils Christie (pp. 140-141) points out, the
prison industry absorbs a large part of the workforce, and he estimates that the crime control
industry employed 4% of the entire labor force in 1999. As of January 1998, 60 prisons were
being constructed, and in 1997, 31 new institutions were opened in 15 different jurisdictions.
Between 1988 and 1995, Texas added 90,000 state beds in prisons at a cost of $2.3 billion (Merlo
and Benekos 2000: 97). In June 1993, some 20,000 adult prisoners were confined in private
correctional facilities, making up a 1.5% market share of the prison population; by the end of
1997, the number of prisoners in private facilities had grown to almost 80,000, with a market
share of 5.9% (p. 98). By year-end 2005, there were 107447 federal and state prisoners in private
facilities across the nation, up 7% from 2004 (Harrison and Beck 2006: 6). Almost half of those
inmates (51,823) were held in private prisons in southern states, and of those, more than 17500
were held in Texas.

Robert J. Lilly and Paul Knepper (1992: 175) have analyzed the characteristics of
this criminal justice industrial complex and have shown that participants in the field of
. corrections have a close working relationship; that there is an overlap between the interests
of corporations, unions, and agencies, for example, in terms of influence and the transfer of
personnel (many employed in private prisons as guards and administrators were formerly
public employees in the same field); that this complex operates with little public scrutiny; and
. that the participants define themselves as acting in the public interest by referring to their role
(B in the punishment of law breakers.

t. How do private prisons cope with the issue of use of deadly force?

Chapter 6 discussed the legal position on the use of force by prison guards, pointing
out that there are severe restrictions on its use. Those OPP“H\'(.l to private prisons argue
th;\t_- as a sensitive and complex issue, the use of force by employees of private o
against inmates raises questions about the legitimacy of any exercise of force by those
| em}'{lnyecs. Some believe that private companies will 'll‘\' to cut costs through inadequat®
| smﬁing‘:md training of private prison staff and that this ;\'ill result in a greater willingness
i m.use [0“.‘? to maintain order (Shichor 1995: 102). It is unrealistic IOI‘J rgue that private
| prison staff should be prohibited from using any force, because this '“mh‘[ s s

own safety and is not a realistic option. If it were to be prohibited, this ;\'ould pfﬁSU’mbiy
mt:;ln.tl‘mt state employees would have to be located in the prison and called on fat e
'usic] o.t f(').r-(“c when needed. This. however, would defeat the purpose of pri\'uiiza[ion ;ln‘d_
;1;;[ ‘i]f!;[‘]ll[l](!l’lﬂ}} ltl) the organizational problems within the prison. Another .\'nggt’f[lﬂﬂit

4t private staff s 1ould be able to use nondeadly force under a set of rules reserving
use of deadly force for gove \ o
that this would be unwork
because private comp

rnment employees. Again, however, common sense SUs
able in practice, This issue has only recently become Signﬁ-lam;
o ill’?‘lCS h'il‘\"c only lately become involved in ma n:l.gi-ng m‘dxm-]-l‘l;ic
sector was and housing offenders considered violent (Harding 1998: 635)- L g
sector was able to compete : vt
time in 1990 when bids we -
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rase Study 7.2 Private Prisons—A Good Policy Choice?

Report to the Attorney General: Inspection and Review
ofthe Northeast Ohio Correctional Center

on November 25, 1998, the Department of Justice concluded a report to the U.S. Attorney
General reviewing the management and operations of the Northeast Ohio Correctional Centerin
Youngstown, Ohio, owned and operated by the Corrections Corporation of America (CCA).

The report cited “fundamental breakdowns attributable to the institution and corporate
management in meeting their most basic security missions” (p. 19). Among the major events that
occurred at Youngstown prison were the following:

+ Theescape of six inmates
+ Twohomicides, including one that took place between known enemies in the high-security unit

+ The stabbing of approximately 17 inmates as well as many other serious assaults on staff and
inmates '

+ The discovery of numerous homemade weapons—30 were discovered in the first 2 months of
operation
» The facility being forced to operate under full or partial lockdown to prevent furtherincidents

Among the particular issues of concern noted in the report was the absence of experienced
midlevel managers and uniformed supervisors. Many persons placed in supervisory and seniot
posttons lacked the experience and training required, For example, among the 30 sergeants, 16
hed no prior correctional experience, and among the 9 lieutenants, 2 had no prior e
EXperience,

The practical arrangements for monitoring CCA performance at Youngstown involved the.
Department of Corrections hiring a consultant firm to monitor the contract to CCAona leSS_thﬂn
fulltime basis. No contract monitors were placed on site. However, finally, an experienced dﬁ?"‘y
Warden was placed at the facility for monitoring purposes.  '

: The report indicates that within 2 weeks of the arrival of the first inmates at the facility, ggrinuS'_j
dsturbances occurred due in some cases to missing personal property of nimales, SECHE, )
inmates to make threats to staff. One incident involved a supervisor ordering three-canistersﬂf L
angz dropped in each housing unit, causing the inmates to pour water on them,_'_plage.ga?g%g {
inrnatg\"“ar them, and throw them into the showers. Inmates began making weapons, an e

s Were stabbed within a month. ' .

SOURCE:
RCE: US. Department of Justice 1998,

* Disenfranchising Inmates of Their Voting Rights

other than Maine and Vermgnt
felony. The Sentencing Project
currently or permanently lost
zation points out that 13% or
7 times the national average
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merican men

Accord:
rooirdil:a%l[;:,}:e S:?“‘“’“"ing Project (2008: 1), by 2008, all states
SStimateg that a Et-h rr“’“? casting a vote while im:arcerated fora
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are permanently disenfranchised in fi\'fc states that Ll;ﬂ}f th'c \-'()It? t('> cx:.(?fﬁ*-m]crs. Felons o
parole may not vote in 33 states, and in 29 of .l-hcse tulony. prol)‘.u‘nfmu.s are ;?Iso ¢f;clL1ded_
Seven states disenfranchise categories of ex-ottendqs or disqualify lhgm for specified peri-
ods of time after which they may seek restoration of their right, ;1nc£ SIX states permanently
disqualify ex-offenders (Kleinig and Murtagh .?_(.)05: 217—1?8). It is cs[myllcd that on the basis
of present incarceration rates, some 40% of African American -1‘11:11.13.?& will come to be perma-
nently disenfranchised in the states that exercise that option. Significantly, in the 2000 presi-
demiﬁ] elections. Florida contained an estimated 600,000 ex-offenders who could not vote.
Disenfranchisement has an ancient history and in modern times reflects the Common Law
notion of attainder, under which offenders could lose all their civil rights (p. 218). Under the
U.S. Constitution, the Fourteenth Amendment provided for disenfranchisement for “participa-
tion in rebellion, or other crime” (p. 219). The Supreme Court in 1974 interpreted the reference
to other crime to allow disenfranchisement for any crime.

What justifies the notion of disenfranchising felons? For example, although many would
consider the right to vote a crucial activity in a democracy, only 51.3% of those eligible to vote
actually voted in the 2000 presidential elections (Kleinig and Murtagh 2005: 219). Arguments that
are used to support disenfranchisement include these:

* The social contract argument. The idea here is that the felon rejects established authority
and has rejected the constraints of the social contract. Given that attitude, such a person
ought not to be allowed to participate in the electoral process (p. 220). Even if this argu-
ment is accepted, it does not necessarily justify a perpetual prohibition extending beyond
imprisonment.

* So-called electoral purity. The Alabama Supreme Court in a case in 1884 cited the impor-
tance of the “purity of the ballot box” (p. 222). The idea here is that only worthy per-
sons are fit to cast a vote, that allowing convicted felons or ex-felons to participate would
undermine the electoral process, and that adverse consequences could flow from allowing
felons to participate. For example, it might call into question the legitimacy of the outcome
(p. 224).

John Kleinig and Kevin Murtagh (2005: 227) argue that there may be some offenses that jus-
tify disenfranchisement, such as electoral offenses and offenses ru‘prcst’ﬂﬁlh‘l a rejection ke
state’s authority, that is, offenses committed by those on death row or sentenced to life imprison-
ment. They suggest, however, that there should be no automatic presumption of forfeiture .

ing a period of imprisonment. They offer three arguments in favor of prisoners having the right
to vote:

: Eotlng would encourage prisoners to take a more active role in society as they reintegrtc
ack into it

* Ethically, it can be argued that those

making Of those decisions. For example, the concerns of prisoners and thei
events affecting the prison system are not currently considered.

¥ ¥ e The
affected by decisions ought to have some say 1

r interest in

* If prisoners were able (o vote,
and they might reve
(pp. 229-230)

1P = s mns,
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’ o carl NP . . 2 icy : actice:
al the serious deficiencies that exist in penal policy and pra¢
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: are raised by this issue.
ishment for the crime, or s it
justifiable as a policy and pr
significant numbers of Afric
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: un-
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b e o disenfranchit
actice, especially when the contemporary effect is to d“’tﬂf’"‘l%.‘e is
/ ncnse

e to Vo€

B Americans? Conversely, can we really argue that L
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scnually voted in the year 20007 Can there le any justification for disenfranchising anyone perma-
pently and if sO under what circumstances? .

Recently, policy changes in a number of states have introduced reforms so that during the
period 1997 through 2010, an estimated 800,000 persons have regained the right to vote, Public
opinion SUTVEYS NOW show that 8 in 10 Americans support voting rights for those who have
completed their sentence, and almost two thirds support voting rights for those on parole or

ation (Porter 2010: 3—4). Some states have simply repealed the lifetime disenfranchisement
ws—for example, Iowa (2005) and Maryland (2002, 2007)—while others have opted to restore
rights to those on probation—for example, Connecticut (2001) and Rhode Island (2006). Many
have introduced streamlined restoration processes.

The following Closer Look box gives an example of an additional ethical consideration for the
rreatment of prisoners.

A Closer Look

Cuiting Prison Time for Organ Donors:
Is This Ethical?

Sauth Carolina legislators are considering a law that would allow prisoners fo donate orga
marraw in exchange for a reduced sentence. Questions about the ethics of this proposal Include
comment from the executive director of Donate Life South Carolina who is reported to have said, "It
tealy muddies the water about motive. We want to keep it a truly altruistic act.” Given the coercive

environment of the prison and the reward for donating organs s this not akin to selling bodyparts" S

SOURCE: Adcox 2007.

Policy making in criminal justice usually takes the form of policies and legislation relating (0 crsm;
f}omml'»‘Justiﬁcalions for particular policies might be ideological, t?mpifical, or ethical. TP.OSE bas(;al
"ethical grounds result from an analysis of what is “right and wrong” or “good or baFl inafme
*hse fol“l particular issue, Ethics fits into criminal justice policy making in two.fom'ls. lejth;r:résiz
in;:;bl‘t’u‘ in P(.)l |L} making that those who formulate p(.)licics should act ;ﬂ;mﬂy; rslzfgsna"‘legisla-
lo’WgoV(:eprm']“h[y in making policies about subjects like pumshn_}t‘nt. s }?eﬂg b ‘purport e
el who proposes or enacts policy changes he knows \:\’111 ot i s
?nd will, if enacted, cause new injustices, because he hopes it will help him get e maki;zg.
\ Qﬂ‘p";ﬁ;?EI’l\{(.‘:lli_\"' (2006: 53). This kind of policy making can be Ferinceid ::hoi’gl?}nod:lzlﬁ olicy
25 cong making results from a cost-benefit analysis that does not incucie €2 ? | cpeiions, a0 q
iharymd-e-md unethical would include reacting to events by formulating HT?UO ’of panis
il ;)lihqes..l f the criminal justice policy field, itis possible to 1ink_ thet;);ﬁzzct:ﬁﬂed asa threat
10 the \’alue:(?fo.h( y making. A moral panic occurs when an event arises e ol
s of drugs or the e

ciety—for example, the sale and consumption - al action.
015, Thes : : 3 S . political action,
Uty I]he&? events are promoted by the media and engender public concert mi.d” ce unethical
Egislzt;iorrlttpe form of legistation. It is here that morality policy and moral li;:glf:sl:ﬂt of a democrati-
-For example, the present situati - imprisonment is NOt : i

aally €, the present : n of mass impriso

il agreeq . P present situatior p od froma setof converging policies
isions

N and analytically constructed policy but has emerg

that do not form a rational and coherent response.
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The vi f the public about crime and crime control are :I]S(). ].in]\'cd to moral panics,

itk i p blic has a general tendency toward punitive measures, and that
SUTVC_YS i thﬂ'[ ‘h‘«_PU nent [1;‘ ‘thc most appropriate form of punishment for most crimes,
e fegﬂl‘.d lll?ll?ﬂsoﬂ“r[ fo; ;‘zlpi[‘d] punishment since the 1970s, and those seeking public
Ther.c s tveen s ‘;U}Z[p];)\ the public to support the continuation of this form of punishmen.
;klctmjl Zfrilclcir?er;iixzﬁfgrfinn to certain categories of crime has resulted .in m;mgl:nury minimum
s:nllé(ncing the War on Drugs, truth-in-sentencing l:m's'. and IIL'gl..H'I;lll()n ‘dcmgfnq} to ‘c??nl}m
:s‘exuzll pred,a[ors and superpredators. Capital punishment is a .m;u(.)r_' issue ;)( m; :7.[11[}} policy, and
the ethical arguments for and against capital pt{nishmcnt are dlscumgd 1}1} nj_\ C AT.I[?)TL‘]‘. e,

A significant criminal justice policy issue is the d‘c-\'elnpl.ncnl‘.(rrl pr l\:llk |[)1.I:\(}lllh: : 111 r:a;‘le.,'
a set of questions involving ethical issues, such as, hhnulq 1[11[)1‘1.5()[1[11? m_ m.. tl(_:l]rl}lnlb ere al\]
anyone other than the state? Is the profit mot?wF(nﬂpuphlu ‘\\‘Ilh [.]K| ?l.l'u sixfr;_, 1; :?]{::T;d
through imprisonment? Does the existence of p.z'u';uc prisons h’n-l a .L.t 1}1._11.1( ‘nr U J \"[h‘[he
greater levels of imprisonment? How do private prisons resolve ethical issues concerned wi
use of force? These issues are also considered in this chapter.

iminal justi i cing? ' sthical : thical
I. Why is ethics important in criminal justice policy making? How do unethical and et
policy-making decisions differ?

: -riminal
2. Explain the consequences that have resulted from one policy choice in the field of c1r1n
[ A S et i v, BRI ators.
justice, choosing from the following;: the War on Drugs, truth in sentencing, sexual prec

iaeiar i ; »cide whether
3 3. Discuss the ethics of the California law that gives prosecutors the right to decide e

' the third-strike offense should be charged as a felony or a misdemeanor while providing

oversight of prosecutor charging decisions.
t. Outline the moral arguments against capital punishment.

: _ AT ERNRIE Sreh : i o7 Fxplain by referencing
5. How important is public opinion in criminal justice policy making? Explain by e
two examples,

e s : : 2 $ et ibility for the
0. Why is it considered unethical by some for the state to abdicate its responsibility
I administration of prisons to private companies?

: : oS : s ’ -+ for example, that
- Comment on the ethics of prisoner disenfranchisement in light of the fact, for examj oo
. . . . / B s F >rican me

if such disenfranchisement is permanent, more than 40% of the African America
population will have no say in the policies and laws that have a significant effect on ther

o L ' : ; x r__f(}r..
Center for Criminal Justice Policy Research. http://www.cj.neu.edu/cente
criminal_justice_policy_rese:

arch/index.php

Common Sense for Drug Policy ht[p://www.csclp.org

Criminal Justice Palicy
| WwWw.cjpc.org

i : . ternships). hitp/
Coalition (also includes information on internships)

Criminal Justice Policy Foundation. http:// www.cjpf.org
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Department of Defense Task Force on Domestic Violence: www.dtic.mil/domestic
violence/

Families Against Mandatory Sentencing: http://www.famm.org
Federal Prison Policy Project: http://www.fppp.org

Justice Policy Institute. http: www. justicepolicy.org/article.php?list=type&type=109
The Justice Project. http://ww w.thejusticeproject.org

PolicyLink ( Leadership for Policy). http:// www.policylink.org/Research/Leadership/
The Sentencing Project: http://www.sentencingproject.org

Sanford Criminal Justice Center. http://www.law.stanford.ecu/program/centers/scjc/
Violence Against Women Online Resources. http://www.vaw.umn.edu; http:/www
ojpusdoj.gov/vawo,




