[image: ]



[image: ]



[image: ]



[bookmark: _GoBack][image: ]





image1.png
RS ED)| <) nttps;/newclassrooms phoenix.edu/Classroom/#/contextic O + @ & | The Legal Environment of B...

74 [ dunkin donuts history - Go...

X Find: | toy Previous Next || | Options + | 2 matches
1421 »The Legal Environment of Business, Ch. 6
Popont
% Startover (S Print__ & Download & Download entire ebook |
Parole evidence rule p. 152 N

Provides that any writing intended by the parties to be the final expression of their agreement may not be contradicted by any oral or written agreements made prior to the writing
Ambiguous terms p. 152

Contract terms that are vague and indefinite. In contract law, these terms are construed by the court against the interest of the side that drafted the agreement
Omitted terms p. 152

Contract terms that are left out or absent. In contract law, courts may supply a reasonable term in a situation where the contract is silent.

Theory to Practice

Big Time Toymaker (BTT) develops, manufactures, and distributes board games and other [ils to the United States, Mexico, and Canada. Chou is the inventor of a new strategy game he named Strat. BTT was interested in distributing Strat and entered into an agreement with Chou whereby
BTT paid him $25,000 in exchange for exclusive negotiation rights for a 90-day period. The exclusive negotiation agreement stipulated that no distribution contract existed unless it was in writing. Just three days before the expiration of the 90-day period. the parties reached an oral distribution
agreement at a meeting. Chou offered to draft the contract that would memorialize their agreement. Before Chou drafted the agreement, a BTT manager sent Chou an e-mail with the subject line *Strat Deal” that repeated the key terms of the distribution agreement including price, time frames.
and obligations of both parties. Although the e-mail never used the word contract, It stated that all of the terms had been agreed upon. Chou believed that this e-mail was meant to replace the earlier notion that he should draft a contract, and one month passed. BTT then sent Chou a fax
requesting that he send a draft for a distribution agreement contract. Despite the fact that Chou did so immediately after recelving the BTT fax, several more months passed without response from BTT. BTT had a change in management and informed Chou they were not interested in distributing
strat

At what point, I ever, did the parties have a contract?
What facts may weigh in favor of or against Chou in terms of the parties objective intent to contract?

Does the fact that the parties were communicating by e-mail have any impact on your analysis in Questions 1 and 2 (above)?

What role does the statute of frauds play in this contract?

Could BTT avoid this contract under the doctrine of mistake? Explain. Would either party have any other defenses that would allow the contract to be avoided?
Assuming, arguendo, that this e-mail does constitute an agreement, what consideration supports this agreement?

NS

Manager’s Challenge

Managers are frequently on the front lines when ambiguous preliminary agreements are involved and must have a relatively sophisticated knowledge of what constitutes a contract and what rules govern those contracts. In Theory to Practice, above, the BTT manager has done a very poor job
protecting BTT from potential liability due to the ambiguity in the e-mails and his actions. Draft an e-mail that a BTT manager could send to Chou after their first meeting that outiines some preliminary working terms. However, your objective is to draft the e-mail in a way that no reasonable
person would believe it to be an offer; rather, the e-mail should be thought of as a preliminary attempt to settle terms after a negotiation meeting. For instance, would the subject line be the same as the one the BTT manager used (*Strat Deal’)? Also, focus on language in your e-mail that clearly
outlines what the parties must do next in order to enter into a formal agreement and time frames. A sample answer may be found on this textoook's Web site at www mhhe com/melvin

Case Summary 6.1 :: Arizona Cartridge Remanufacturers Association v. Lexmark, 421 F.3d 981 (9th Cir. 2005)

Mutual Assent/Acceptance

Lexmark is a manufacturer and distributor of ink cartridges for computer printers. They introduced a rebate plan called Return Program Cartridges whereby a consumer could receive a “prebate” (i.e., a discount upon purchase) on ink cartridges. This price product discount was given in exchange
for an agreement by the consumer not to tamper with the cartridge. The consumer simply agrees to return the empty cartridge to Lexmark. The agreement is printed on the in cartridge box and, Lexmark claims, by opening the box, the consumer has agreed to the terms of the Return Program
Cartridge program. A consumer group challenged Lexmark's program contending, among other things, that Lexmark could not enforce an agreement on the box because the consumer had never formally accepted the terms of Lexmark's offer.

Facn Anne:
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Remedies A
Lo76

The law provides certain relief for aggrieved parties that suffer losses as a result of another party’s breach of contract. These relief mechanisms are collectively referred to as remedies. Recall the distinction discussed in Chapter 1 between remedies at faw and remedies in equity. For many
contracts, the remedy at law will be money damages awarded by the court to the nonbreaching party. This is simply a legal mechanism for compelling the breaching party to compensate the innocent party for losses related to the breach. In a contract claim, money damages are primariy limited

to (1) compensatory (also called direct) damages, (2) consequential damages. (3) restitution, and (4) liquidated damages."®

"Two other forms of civil damages recognized as a remedy at law are punitive damages (intended to deter conduct andor punish a wrongdoer) and nominal damages (a breach exists, but no actually damages were suffered). However, these forms of damages are fare in contracts cases.
Compensatory Damages

Compensatory damages cover a broad spectrum of losses for recovery of actual damages suffered by the nonbreaching party. These damages are an attempt to put the nonbreaching party in the same position she would have been in if the other party had performed as agreed. This includes
such sums as out-of-pocket damages and even potential profits that would have been earned if performance had occurred. For example, BigCo. hires LowPrice to prepare BigCo s tax returns and financial statements in time for BigCo.'s shareholders meeting on March 1 for a fee of $5,000. On
February 15, the principal of LowPrice notifies BigCo. that she cannot prepare the returns because she decided to switch careers and shut down the tax practice. BigCo. must then hire HighPrice to prepare the documents. Because of the short time line, HighPrice charged a fee of $12,000.
BigCo. is entitled to recover the difference between the price actually paid ($12,000) and the price that would have been paid if LowPrice had performed ($5,000) as originally agreed. Thus, BigCo. is entitied to $7,000 as compensatory damages (plus any additional out-of-pocket costs related to
locating and hiring a new accounting firm).

Consequential Damages

Consequential damages compensate the nonbreaching party for foreseeable indirect losses not covered by compensatory damages. An aggrieved party is entitied to recover consequential damages if the damages are caused by unique and foreseeable circumstances beyond the contract
itself. In order to recover consequential damages, the damages must flow from the breach (i.e., the damages were a consequence of the breach). For example, in the BigCo ~LowPrice case above, suppose that LowPrice had breached on the day before the tax retumns were due and that BIgCo
needed the tax returns as documentation for a bank loan on that day. Because the tax returns were not ready until one month after the due date, the bank charged BankCo. a delay fee and then raised the interest rate on the loan. These costs to BankCo. are related to the unique circumstances
(tax returns needed on a certain date) and are foreseeable (assuming LowPrice had reason to know of the bank loan)

The rules that limit damages for which a nonbreaching party may recover were set out in Hadley v. Baxendale,'® a landmark case on consequential damages that has been followed almost universally by U_S. courts. The case involved Hadley, a 19th-century mill owner, who was forced to
cease operations due 1o a broken crankshaft. The mill owner sent the shaft out for repairs by hiring Baxendale to deliver the shaft to a repair shop in another city. Baxendale had no reason to know that the mill was shut down and, in fact, it was common practice in the industry for mill owners to
have a back up shaft for just such an occasion. Baxendale delayed delivery of the shaft and this resulted in additional days of shutdown for the mill and, thus, lost profits for Hadley. Hadley sued Baxendale for the lost profits as consequential damages. The court ruled in favor of Baxendale
because Hadley had not shown that a reasonable person could have foreseen Hadley's ongoing damages. Because Hadley had not actually communicated the unique circumstances, Baxendale was not liable for the damages related to the delay.

14156 Eng. Rep. 145 (1854).
Restitution
Restitution is a remedy designed to prevent unjust enrichment of one party in an agreement. In the event that one party is in the process of performing the contract and the other party commits a material breach, the nonbreaching party is entitied to rescind (cancel) the contract and receive fair
market value for any services rendered. For example, BuildCo. contracts with WidgetCo. to build a new warehouse for WidgetCo 's inventory. One-third through the construction, WidgetCo. fails to make its payments on time and, therefore, materially breaches the contract. BuildCo. rescinds the
contract and in a lawsuit against WidgetCo., BuildCo. may recover restitution equal to the fair market value of the work performed
Liquidated Damages
Liquidated damages are damages that the parties agree to ahead of time. In some cases it may be very difficult to determine actual damages, so parties may agree at the time of the contract that a breach would result in a fixed damage amount. Liuidated damages provisions are commonly

used in license agreements (such as a software-user's license) whereby the parties agree, for example, that a breaching party will pay $10,000 in the event of a breach caused by one party making unauthorized copies of the software. In order to be enforceable, courts have held that liquidated
damage clauses must be directly related to the breach and be a reasonable estimate of the actual damages incurred (i.e., damages cannot be excessive so as to penalize the breaching party)
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Liquidated damages are damages that the parties agree to ahead of time. In some cases it may be very difficult to determine actual damages, so parties may agree at the time of the contract that a breach would result in a fixed damage amount. Liuidated damages provisions are commonly

used in license agreements (such as a software-user's license) whereby the parties agree, for example, that a breaching party will pay $10,000 in the event of a breach caused by one party making unauthorized copies of the software. In order to be enforceable, courts have held that liquidated
damage clauses must be directly related to the breach and be a reasonable estimate of the actual damages incurred (i.e., damages cannot be excessive so as to penalize the breaching party)

Equitable Remedies

Although the usual remedy for a breach of contract is money damages, there are some instances where money damages are insufficient to compensate the nonbreaching party or when one party was unjustly enriched at the other party’s expense. In these cases, a court may grant equitable
relief. This relief comes primarily in the form of (1) specific performance. ( 2) injunctive relief, or (3) reformation.

Specific Performance

Specific performance is a remedy whereby a court orders the breaching party to render the promised performance by ordering the party to take a specific action. This remedy is only available when the subject matter of the contract is sufficiently unigue so that money damages are
inadequate."” Therefore, specific performance is rarely available in a sale of goods case unless the goods are rare (such as a coin collection) or distinctive (such as a sculpture) where the buyer cannot reasonably be expected to locate the goods anywhere else

VRestatement (Second) of Contracts, § 359
One of the most common circumstances where specific performance is awarded is in a real estate contract. Most courts consider each parcel of land to be sufficiently unique to trigger specific performance as a remedy. For example, Andrews agrees to sell Baker an office building in 30 days.
Atthe closing where conveyance of the title is to take place, Andrews breaches the agreement by refusing to sell the building. In this case, Baker cannot be completely compensated for the breach because Baker chose that building for its location. convenience, accessibility, appearance, and
other important factors. Baker contracted for a unique parcel of real estate and is entitled to the benefit of the agreement for the same parcel. The court will require Andrews to perform as promised by conveying the property to Baker. If, however, Andrews has already sold the property to a good
faith buyer, then Baker may only be awarded money damages as a remedy
Specific performance is also an appropriate remedy in a narrow category of personal services contract where the parties agree that a specific individual will perform the services, and the individual possesses a unigue quallty or expertise central to the contract. For example. if Marcel contracts

with Constantine to paint Marce's office lobby in whitewash and Constantine breaches, a court would not consider specific performance as an option because the work is not specialized enough. On the other hand, if the Marcel-Constantine contract requires that Constantine paint a special
mural on the wall. that would be sufficiently unique as to qualify for specific performance.

Injunctive Relief
A court order to refrain from performing a particular act is known as injunctive relief " In the Andrews-Baker office building contract, suppose that Andrews promises to sell the building to Baker in 30 days. Baker leams that Andrews is intending to breach the contract and sell the building to

Dominguez for a higher price. In this case, both money damages and specific performance are inadequate because Baker still wants the building instead of compensation for the breach. Baker will ask the court to issue an injunction that would prevent the sale of the building to Dominguez as an
equitable remedy consistent with the notion of putting the aggrieved party in the same position as if the other party had performed as agreed

**The concept of injunciive relief is covered in more detailin Chapter 4, “Resoiving Disputes: Litigation and Atemative Dispute Resolution *
Reformation
When the parties have imperfectly expressed their agreement and this imperfection results in a dispute, a court may change the contract by rewriting it to conform to the parties’ actual intentions. This contract modification is called reformation. For example, suppose in the Andrews-Baker

building contract above, that Andrews’ real estate broker mistakenly placed the decimal in the price making it $10,000 instead of the parties agreed upon price of $100,000. At the closing, Baker gives Andrews the check for $10.000 and refuses to pay any more, citing the price on the contract
So long as there was a sufficient bass for believing the parties intended the price to be $100,000, a court may simply reform the contract. Andrews may then show that Baker breached the contract and request specific performance as an additional remedy

Avoidance and Mitigation of Damages

The law imposes an obligation on the parties in a contract to take appropriate steps in order to avoid incurring damages and losses. So long as a party can avoid the damages with reasonable effort, without undue risk or expense, she may be barred from recovery through a lawsuit. The rule
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A court order to refrain from performing a particular act is known as injunctive relief " In the Andrews-Baker office building contract, suppose that Andrews promises to sell the building to Baker in 30 days. Baker leams that Andrews is intending to breach the contract and sell the building to
Dominguez for a higher price. In this case, both money damages and specific performance are inadequate because Baker still wants the building instead of compensation for the breach. Baker will ask the court to issue an injunction that would prevent the sale of the building to Dominguez as an
equitable remedy consistent with the notion of putting the aggrieved party in the same position as if the other party had performed as agreed

"#The concept of injunciive reli is covered in more detailin Chapter 4, Resolving Disputes: Litgation and Altemative Dispute Resolution.”
Reformation

When the parties have imperfectly expressed their agreement and this imperfection results in a dispute, a court may change the contract by rewriting it to conform to the parties’ actual intentions. This contract modification is called reformation. For example, suppose in the Andrews-Baker
building contract above, that Andrews’ real estate broker mistakenly placed the decimal in the price making it $10,000 instead of the parties agreed upon price of $100,000. At the closing, Baker gives Andrews the check for $10.000 and refuses to pay any more, citing the price on the contract
So long as there was a sufficient bass for believing the parties intended the price to be $100,000, a court may simply reform the contract. Andrews may then show that Baker breached the contract and request specific performance as an additional remedy

Avoidance and Mitigation of Damages

The law imposes an obligation on the parties in a contract to take appropriate steps in order to avoid incurring damages and losses. So long as a party can avoid the damages with reasonable effort, without undue risk or expense, she may be barred from recovery through a lawsuit. The rule
preventing recovery for reasonably avoidable damages is often called the duty fo mitigate. ™ For example, Leonardo contracts with NewCo. to design a new office building for NewCo. Midway through the design planning process, NewCo. changed its management, notified Leonardo that it
believes that the design contract is invalid, and ordered them to stop work Despite this, Leonardo continues the design process, submits the final work product to NewCo., and demands payment in full. In this case, itis likely that a court will not allow Leonardo to recover for any damages
occurring after the NewCo. stop order. Once Leonardo learned of NewCo.'s claim, he had an obligation to avoid any further damages incurred by his failure to stop the work even if NewCo 's stop order breached the contract.

"*Restatements (Second) of Contracts, § 350

Managers may encounter a mitigation of damages issue when dealing with employees who claim that their employer breached an employment contract. If an employee has been wrongfully terminated, for example, that employee has a duty to seek new employment (of similar type and rank) if
available in order to avoid damages resulting from the alleged breach by the employer.

Concept Summary: Damages

+ For a breach of contract, courts will award monetary damages to the nonbreaching party to remedy the loss suffered by nonperformance

- Monetary damages can be (1) compensatory—direct losses from nonperformance; (2) consequentiai—indirect but foreseeable losses from nonperformance; (3) restitution—Iosses equal to the amount that the breaching party has been unjustly enriched by the.
nonbreaching party: or (4) liquidated—losses of a predetermined value according to the contract

- Equitable relief is given when the monetary damages are insufficient; it takes the form of (1) injunctive relief, (2) specific performance, or (3) reformation

- The duty to mitigate is the nonbreaching party’s obligation to avoid excessive or unnecessary damages through reasonable efforts or else be barred from recovery for those avoidable costs of nonperformance:

Contracts Involving Rights of a Third Party
Lo7-7

In some cases, a party to an existing contract wishes to substitute another party in her place. Because these contracts involve more than two parties, the law recognizes a special set of rules to govern such a substitution. One party may wish to do this by transferring to a third party her own
rights in the contract, known as an assignment., or by appointing another to perform her duties, known as a delegation. Another form of a contract that involves ights of a third party occurs when a person who is not a party to the contract at the time of formation becomes a third-party beneficiary
because the parties to the contract intended to confer a benefit on that person

Assignment
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