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IThe purpose of this chapter is to provide a brief overview of the struc-
ture that regulates, controls, restricts, punishes, and compensates individ-
ual behavior and interaction among individuals within a society. It is that
intangible social structure that has developed over time, through trial and
error, and reflects each society’s particular values. This structure is com-
monly referred to as the legal system or the law.

It is also the purpose of this chapter to show—through examples from
actual cases or from state laws—how this society’s legal system affects the
medical practitioner—specifically, the practitioner in the field of diagnostic
imaging and therapeutic radiology.

THE EVOLUTION OF ORDER

Conflict is inevitable wherever groups of people live together or come
in contact with one another on a regular or sporadic basis. History has
demonstrated that such groups, both large and small, create or adopt ex-
ternal systems of control to regulate human behavior in order to minimize
conflict. For example, some political g,mup'!ngs knn'fvn as states write doc-
uments commonly referred to as constitutions, which form governments

to conduct the business of a nation:
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Colleges or universities write charters to cnn-:lunr:t the ‘husme-__:.sluf Etllur:a-
tion and to regulate student behavior during matnru!allﬂn; religious inst;.
tutions develop written articles of faith to govern their mem bers; and hos-
pitals formulate articles of incorporation and adopt by-laws to condug
their affairs.

The end products of these formal systems developed to control or regy-
late the behavior of group members are called laws, rules, or codes. These
laws define conduct that is acceptable or prohibited. They may also estab-
lish a predetermined method of resolving conflict and may set forth pun-
ishments for unacceptable conduct. For example, a state may choose to
regulate the practice of medicine by requiring a physician to obtain a li-
cense to practice.’ If a physician practices without obtaining the required
document, he or she may face sanctions from the state but may also be
able to take advantage of a predetermined procedure for resolving the

dispute.®

Laws, like houses, lean on one another.
Ednrnd Burke (1729-1797)
Irish philosopher, statesman

As was previously stated, but is worth reemphasizing, laws develop over
time. In the United States, our legal system includes laws brought from
England by the early English colonists (the common law).” These laws had
in turn developed over time in England by the influence of invading ar-
mies, by competing interests between the people, by the Crown, by the
church, and by the gradual evolution of judicial wisdom.

In this country, laws pertaining to whether or not a physician or other
health professional can be charged with medical malpractice have also
evolved slowly. These laws have culminated in certain requirements, such
as that a lawsuit must be brought against a physician within a specific
period of time (commonly known as a statute of limitations®), but only after
a reasonable inquiry has been made prior to bringing the lawsuit”

The term malpractice encompasses the legal concept of negligence. Before
a determination can be made of whether a physician is negligent in her
delivery of care in a particular circumstance, the applicable standard of
care must be examined. The standard of care for a physician may vary
from state to state or from jurisdiction to jurisdiction, but in general, it
refers to the level of care given by a physician in the same or similar
circumstances. The physician “must have and use the knowledge, skill,
and care ordinarily possessed and employed by members of the profes-
sion in good standing."®

If we examine the duty of a radiologist when dealing with a patient, it
is easy to see how laws addressing that duty have evolved over time.
When x-rays were first used to diagnose and treat illness, it was unknown
what harm could result from incorrect procedures. Now it is known that
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x-rays can harm a fetus. A physici
situation whether a female pat
v-rayed may be found to
therefore held liable

=c1an who fails to determine in a routine
Patient is pregnant before ordering her to be
have violated the accepted standard of care and

. (financially accountable) for any harm suffered by the
prepnant patentor by her offspring as a result of the radiation exposure.’

DEFINITIONS OF LAW

There are numerous definitions of the term law. Some are amusing;

The law is sort of hocus pocus science, that smiles in
yer face while it picks your pocket.

Chrarles Macklin (1697-1797]
Irrsh actor, dramalis)

If the law supposes that, said Mr. Bumble, “the law
is a ass, a idiot.”

Charles Dinckens, Olivier Twist

Some are ponderous:

The law in its majestic equality, forbids rich and
poor alike to sleep under bridges, beg in the streets,
or steal bread.

Anatole France (1844-1924)
And some are moralistic:

The good of the people is the greatest law.
Cicero (106-43 s.c )

Law in its generic sense is defined as a “body of rules of action or
conduct prescribed by controlling authority, and having binding legal
force,” represented as the “solemn expression of will of the supreme
power of the State” and “that which must be obeyed and followed by

: . Frild
citizens subject to sanchons or legal consequences.

While the concept of the law is an intangible, there are tangibles that
have resulted directly from people’s attempts to activate that concept. For
example, informed consent documents must be e:xplalned to a patient and
signed by the patient or a persana] representative of the patient before
certain diagnostic tests or therapeutic procedures may be conducted ‘15‘“'
Appendixes). Other examples of tangibles include v?lce-achvated dictat-
ing machines, which were invented and developed in part for th:;- use of
physicians dictating medical reports and for !3_“’}"3“" to accuratety tran-
scribe a wimess's I:Ef'rﬁﬂ'lﬂn}r dul‘il."lg a dEPﬂSﬂltlﬂn [ﬂl'ﬂl lI'It'ETl'_Dgﬂtl,{ﬁ'll QT
questioning). Physical structures such as jury rooms, where a jury retires
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to deliberate the facts of a case in order to arrive at a verdict, are othe,
examples of such tangibles.

It is not an overstatement to say that virtually every aspect of the med;.
cal practitioner’s educational and professional life will bt' affec.tcd by both
the intangible concept of the law and the tangible manifestations of thay
idea. The interweaving of law and medicine in American society requires
the medical professional—whether radiologist or radiographer, medica)
school professor or vocational teacher, designer or manufacturer of x-ray
equipment, hospital administrator or supervisor of radiographers—iq
have an understanding of how the legal system muandates certain standards
of care in the performance of professional duties.

The very fact that most readers of this text either are now, or soon will
be, licensed medical practitioners in a professional specialty, indicates ex-
posure to certain laws or regulations that control practice. The schools in
which professionals are educated, the hospitals in which they practice,
and the physicians who order procedures are regulated by either state
laws, local ordinances, or administrative regulations which dictate spe-
cific requirements as to funding, size of student or patient population,
hospital location, training, licensing, insurability, and many other aspects
of education and health care delivery.

Upon completion of an educational program, the legal system contin-
ues to regulate both individual and group behavior through medical li-
censing or certification. Health professionals are required in many states
to complete continuing education credits on a regular basis." Profession-
als registered by the American Registry of Radiologic Technologists
(ARRT) must meet certain continuing education requirements to remain
on the registry. Hospitals and schools must undergo periodic evaluations
from regulators and accrediting agencies.

Medical professional behavior is further regulated when lawsuits are
filed as a result of the negligent performance of duties. Ask any medical
professional who has been sued what impact that lawsuit has had on his
or her professional behavior.

The foregoing is admittedly only a cursory view. A multitude of books,
articles, and published judicial decisions are available in law, meedical,
and public IiI?rariFs for more in-depth exploration of the subject.

The {ﬂllnwmg is a brief synopsis—by lighthearted example—of how
the major broad categories of the law develop.

CRIMINAL AND CIVIL LAW

Criminal Law: Tha substantive criminal law is that law which, for the
purpose of preventing harm to society, (a) declares what conduct is
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crimiﬂ;ﬂi and (b) prescribes the punishment to be imposed for such con-
duct.’

Civil Law: Laws concemned with civil or private rights and remedies.”

Ideally, a democratic society will decide through its various representa-
tives the rules to control its individual members. As an example, consider
rock and roll music, arising in our American musical heritage in the last
half of this century. There is no question that society in general has ac-
cepted such music. But assume that a certain community has deplored the
loudness of rock and roll and passed laws regulating such music which is
$0 noisy or vibratory that it is considered harmful to others.

Imagine that a band playing next door at 3:00 am. disturbs a person’s
sleep. The individual who is affected by the music is aware that the com-
munity has passed laws prohibiting loud music in a residential area be-
tween 12:00 anm. and 7:00 am. (or at any time the noise is so loud that
it disturbs the peace). Feeling disoriented and exhausted, the individual
registers a complaint with local law enforcement officials. 1f upon investi-
gation the police find that the music is too loud, a charge will be filed in
the criminal courts alleging a violation of the law banning the playing of
loud music after hours.

Assume that the law which has been violated has been classified by the
state as a criminal law. A criminal law is meant for the protection of all
society within a geographic community, not just for the protection of a
single individual. Therefore, although one individual was affected by the
loud music, he becomes a vicim or a withess to the fact that society as
a whole has been wronged. The noise makers must therefore be punished
by the state that has made the law (State v. Noise Makers or People versus
Loud Band).

Within the same example, let’s assume that the music was so loud that
it damaged the person’s eardrum, and he therefore decides to consult
with his lawyer. The lawyer informs her client that he has personally suf-
fered a civil wrong; that is, apart from the noise makers’ criminal act,
some “duty” may exist on their part not to cause injury to others. The
lawyer explains that, where such a duty exists, it was breached when
the eardrum ruptured. The cost for the repair of the eardrum is a part of
the “damage” suffered. And, if it can be shown that the ruptured eardrum

was in fact caused by the noise makers, this cost should be rightfully
borne by them—even if their intent at 3:00 AM was only to entertain
house guests and not to rupture their neighbor’s eardrum. In contrast to
criminal law, civil law now applies because the individual alone will be
compensated for the injury, not all of society. The injured person becomes
the plaintiff or the complainant, and the noise makers have become the
defendants in a civil lawsuit (Mr. A. Hurt Eardrum, Plaintiff v. Evil Noise
Makers, Defendants).
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CONSTITUTIONAL LAW

Constitutional Law: “That branch of the public law of a nation or state
which treats of the organization, powers and frame of government. ., ™'

The compact, agreement, or master plan considered by a society when
establishing itself as a formal body is usually called a f‘ﬂu::l'n'utmln. l_t may
be likened to the largest common denominator, inclusive of all mdn:‘ndu-
ally enumerated rights, which seeks not to abridge any of thu.*u_*. rights
unless done so within stated parameters. For example, the Constitution
of the United States protects individual expressions of speech, assembly,
and religion unless for some reason the higher good of the country or
state permits them to be abridged for specific reasons. (One cannot stand
and freely scream, “Fire!” in a crowded theater.)

Within the framework of its constitution, a society’s representatives—
the legislature—constantly enact or repeal laws so as to further the soci-
ety’s governmental interests (again, while attempting to preserve the con-
stitutionally given rights of individuals). Continuing with our imaginary
rock music example, that society's constitution may permit people to have
the right to assemble at any time. So the loud noise makers may argue,
“We assembled, played good music for those who wanted to listen—
and the constitution says we can. Therefore, the local law, restricting our
playing after 11:00 rm,, is unconstitutional because it violates our right
to assemble, as well as our right of free speech.” The noise makers then

bring their own lawsuit on constitutional grounds, allegin g that their con-
stitutional right has been violated.

ADMINISTRATIVE LAW

Administrative Law: Body of law created by administrative agencies in
the form of rules, regulations, orders, and decisions. "

The legislature, or congress, decides that, rather than dictating when
loud music may or may not be played, it should pass a bill stating that
all loud music is unlawful, but leaves it to the “secretary of music and
noise” to define loud music. This passing of power to decide matters from
a statutory body to an agency or department is known as delegation. The
legislature presumes that the secretary is knowledgeable in the area of

music and will draft regulations that are both acceptable and reasonable.

]Laws and regulations so drafted are within the realm of administrative
AW,

Although all of the above is simplistic and based on a rather far-fetched
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example, the purpose is to demonstrate a few basic concepts of the very
broad discipline known as the law. )

Health care regulation has also evolved over time to control the activity
of health care practitioners. Let us now consider the practice of radiologic
technology. A radiographer at a large metropolitan hospital interacts all
day with doctors, hospital administrators, nurses, and other technologists.
The radiographer takes orders, gives orders, observes and interacts with
patients, and records professional actions. Who makes the rules concern-
ing these activities? From the moment an employee arrives in the hospi-
tal’s parking lot, rules guide behavior. Who decides where people will
park? Who decides when it's time to go home? Who decides when con-
duct is less than professional? Is it professional to spit on the floor? Who
says not to? Does it even need to be said? When differences arise, how
are they to be resolved?

For example, if a state law prohibits the administration of pharmaceuti-
cals by anyone other than a physician or registered nurse and a radiogra-
pher administers medication, even on the order of a physician, he or she
may be liable for any injury to the patient resulting from that action. If
the prohibitive statute carries a criminal penalty and the radiographer is
found guilty of violating the statute, the radiographer may be required
to pay a fine or be incarcerated for a period of time dictated by the statute.
The radiographer may also be held civilly liable and may be required to
financially compensate the injured patient. If an administrative agency
has been given the power to control the practice of radiation machine
operators within the state, the agency may determine that this radiogra-
pher is unfit to practice professionally and can remove the license or cer-
tificate that permits him or her to work within the jurisdiction.

THE ANATOMY OF A LAWSUIT

In primitive society, direct, physical, confrontational acts resolved prob-
lems. However, civilized society has developed laws providing for the
nonviolent settlement of differences. In earlier times, truth sometimes
hinged on the successful performance of physical acts to ascertain who
was telling the truth. These physical acts were known as frials. The mod-
ern usage of the term trial is accorded much the same status; that is, the
party who manages to convince a judge or jury of her version of the truth
will usually prevail.

One who believes he or she has been wronged and has a “cause of
action’ against a wrongdoer must still run a gamut of hurdles—the his-
torical term being feats. These contemporary hurdles are dictated by spe-
cific procedures. The first is to determine exactly the nature of the com-
plaint. For instance, in our example of the ruptured eardrum, the injured
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person’s attorney must investigate the facts to determine whether the law
imposes any duty on the band not to rupture the eardrums of unwilling
listeners and then whether the ruptured eardrum was actually the result
of the loud music played by the alleged lawbreakers. All this must be
investigated and accomplished prior to the filing of a lawsuit. One must
name the correct parties and allege, at least minimally, the facts known
at the time of filing. This can be accomplished only after an inquiry. A
“reasonable” inquiry into the matter, which demonstrates a legal founda-
tion for bringing the lawsuit, is sufficient and all that is required for a
lawsuit in most jurisdictions.” Once a reasonable inquiry has been made,
a lawsuit may be filed in good faith. The requirement of reasonable in-
quiry may explain why some in the medical profession have been inter-
viewed, had their hospital records examined, or otherwise been ques-
tioned about an event by an attorney, a paralegal, or an insurance adjustor
prior to the filing of a lawsuit.

The second hurdle is the lawsuit itself. Who or what individuals should
be named as defendants? Which court will have jurisdiction of the case?
What matters are to be alleged as the negligent acts causing injuries? What
damages have been caused? Were the injuries caused totally by the
wrongful conduct? (For example, is it relevant that, because of inadequate
radiographs, a doctor failed to diagnose a condition that later resulted in
injury or death of a patient? Must the radiographer be named as a defen-
dant in the lawsuit? The radiographer’s supervisor? The hospital adminis-

trator? The hospital itself? Is there in fact a negligent act to which the
death can be traced?

The Complaint

When considering a lawsuit, it is always important to review it from
within the four corners of the originating document, the complaint. The
complaint will display in an abbreviated fashion the “who, what, where,
why, and sometimes how” of the action. The cursory nature of the com-
plaint may leave the defendant with many questions concerning his
involvement in the cause of action. Therefore, the plaintiff must develop
proof to solidify issues from the sketchy material of the complaint—that
is, how he will prove the charges in his complaint.

Some allegations asserted in a complaint are “boilerplate” (standard
form) assertions, which are remnants of a past era that encouraged the art
of rhetorical, legalized writing over plain language in a legal document.

But over time most jurisdictions have adopted rules of civil procedure
that simplify the preparation and language of a complaint. These rules,
generally referred to as the “civil rules,” instruct attorneys as to the highly
rigid and formalistic means of initiating a lawsuit and the precise proce-
dural steps necessary for the conduct of a lawsuit through trial and the
appellate process.
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Attorneys are not hampered in their preparation of a complaint by mat-
ters relating to copyrights or plagiarism. Copying successful mmpl_aiptﬂ
is usually encouraged. In fact, most attorneys use form books containing
standard complaints when drafting legal documents. Lawyers proudly
exchange copies of their complaints with their colleagues. What has de-
veloped, much to the chagrin of the nonlawyer world, are documents
whose phrases and terms more closely emulate words and statements
used by courts or statutory sources than language familiar to the layper-
son. (See appendixes for sample complaints: form complaints and one
specifically drafted for a lawsuit.)

When the defendant receives the complaint, an investigation must be-
gin so that an appropriate answer and defense can be developed. This
investigation is the third step of the lawsuit and is generally called the
discovery period.

Discovery

Remember, the first step in the lawsuit is the prospective plaintiff's duty
to make a reasonable and independent inquiry prior to filing the com-
plaint, to ascertain whether an action can properly be brought and main-
tained against the alleged defendant. Next is the preparation of a com-
plaint that lodges the matter in the appropriate court, with the proper
parties identified, and alleges at least a disputable cause of action. (The
defendant, upon receipt of a lawsuit filed against him or her must answer
within a certain number of days—usually 20—or a default judgment can
be obtained against him or her.)

Discovery permits the parties to flesh out the more common elements
of what actually occurred before going on to the next stage, the trial.”
Discovery presents an opportunity to uncover facts, take sworn testimony
from parties and witnesses, obtain documentary evidence, ask written
questions, get the opinion of experts, and determine whether to attempt
to settle or to try the case.

The media world may give high marks to presentations based on the
element of surprise; as a moviegoing public, we like courtroom drama.
We prefer complex plots with last-minute testimony by surprise wit-
nesses, In the real world, especially in the law, surprise is abhorred.

The first lesson for attorneys in discovery is very simple: no surprises.
A failure to be open, a failure to investigate, a failure to avail oneself of
the tools of discovery can lead to sanctions, monetary punishments, or
loss of a case.

One can analogize an attorney’s use of discovery to an actor’s ap-
proaching opening night. To be believable, the actor must learn as much
about the plot as possible; know the props, the stage settings, the lighting,
the characters, and the lines—until the time of the performance. A trial
is much the same. By the time of the trial, the case should be so thoroughly
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nalvzed that virtually nothing is |Effllﬂ t‘l‘llanr:e_ The
selection of a jury and its final ::umpc:sitiuln is_ the one area ar:j x:rh:];;h }?hﬂn.:e
is the most difficult to control. However, if dISEﬂ‘u:‘EI}-'_IE used to the fullest,
. results can be more predictable. Jury selection 15 & COHISE 1 and of
ol le on the subject. It is interesting to know

itself, and whole texts are availab _ :
that, in important cases, mock trials are conducted using p;ud volunteers
to “listen” to the case, render a verdict, and answer questions about the

presentation. The end result may not be far distant from what a true jury
may decide, assuming that discovery has permitted a thorough I;dm.sﬁ
rehearsal” and the attorney has properly prepared for the matter.

investigated and a

The Professional as a Party

The question of greatest concern to health professionals is what hap-
pens if they are sued or called as witnesses. If a lawsuit has been filed,
the professional will receive a summons and a copy of a complaint, which
names the party—in this case, the defendant whom the plaintiff has sued.
(Remember that, although this chapter references the law of Kentucky,
the procedure is generally the same in other states.) The defendant is ad-
vised that the law permits twenty days in which to answer the complaint
and of the possible penalties for failing to file an answer. The named party
should immediately contact an attorney to represent and protect the de-
fendant's interests. Whether working for a hospital, a clinic, or a private
physician, the radiographer should be aware of what provisions have
been made if an employee is personally sued as a result of professional
activities while working for the employer. Many employers will provide
legal representation, but some will not. There are a multitude of factors
involved in medical negligence or malpractice actions, which are dis-
cussed in other chapters of this book. Of necessity, such actions can be
discussed only in a cursory fashion in an introductory text, but the health
professional should at least be familiar with the legal ramifications of a
lawsuit. The health professional should never treat a lawsuit lightly. He
or she should notify superiors at once and seek the advice of an attorney
even if the employer provides representation.

Once representation has been verified, the attorney will guide and di-
rect the defendant’s participation in the legal action through its conclu-
:::?:i;:e H;n Dtrh Ehemwﬂ] confer with the client, answer questions, and give
oy, thE at‘[::r ':“u]:SE based on the best interests of the defendant.
bl suedn:g as bﬁfﬂ trained and paid to do. If the defendant
cedure, the hospital hlf‘ew:i'l o wOdapd Ak il
manuf' : uIF o sl e P"ﬂﬁ?dure was conducted, and/or the
S equipment used, it is imperative to consider ob-
a ng separate counsel. Otherwise, the technologist may become the

pegoat to whom the other defendants point as the responsible party:
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Radiographers and other radiologic science professionals should decide
if obtaining personal liability insurance is in their best interests. The need
for coverage can best be determined by asking what coverage the em-
ployer has for the employee and how that coverage will affect the technol-
ogist if named separately in a lawsuit. Hospitals, clinics, and offices all
maintain different types of coverage for employees. Therefore, it is in the
employee’s best interests to ascertain the terms of coverage and make an
independent judgment about the need for individual coverage.

The Professional as a Witness

Suppose the radiologic science professional has received a notice to take
a deposition “upon oral examination” at a stated time and place. The
professional may be considered a witness to an event that is of concern
in a filed lawsuit. Perhaps the complaining party, the plaintiff, wants to
know if the physician ordered a certain radiographic procedure and
wants to determine what the radiographer knows about the procedure.
Under the rules of civil procedure, a party may obtain discovery (in this
example, by asking questions in person) regarding any matter, not priv-
ileged, that is relevant to the subject matter involved in the pending
action. The most widely known privilege is the attorney-client privi-
lege, which protects communications between attorney and client. Even
though the radiographer has not been sued and is merely being asked
questions about an event, the witness should have an attorney present to
protect his or her best interests. Discussions with the attorney will fall
within the “privileged” classification.”

It is important to understand that the rules of discovery vary from juris-
diction to jurisdiction and may vary from state courts to federal courts.
Thus, specific questions about the local rules of the jurisdiction in which
the lawsuit has been filed should be directed to an attorney familiar with
the area or may be obtained from a law library or the clerk of the court
in the city or county.

The Deposition

The process of deposition can be very intimidating. Nevertheless, the
witness must be prepared to answer all questions in a clear and concise
manner, The following synopsis will explain the usual process for deposi-
tion of a witness:
I- «3 The supervisor or other representative in the facility will inform
the radiologic science professional that Dr. Kildare has been sued and
that the technologist may be called as a witness to answer questions con-
cerning the procedure requested by the physician. The technologist will
probably be asked to review notes and recollections of the incident and
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discuss this information with a representative of the hospital, perhaps
even the hospital’s attorney. The technologist will probably also be asked
to provide specific details about the event.

I 28 Thetechnologist will receive a notice or summons to take a depo-
sition “‘upon oral examination.” These documents may be sent by regis-
tered or certified mail or delivered by a person such as a special bailiff,
process server, or deputy sheriff. This document will explain what the
matter concerns, as well as what might happen if the technologist fails to
appear at the time and date specified. For example, if a summons has
been issued in the Commonwealth of Kentucky to appear for a deposition
and if the individual served fails to appear, the person may be held in
contempt of court, which could result in a fine or jail ime. The document
may be entitled a subpoena duces tecum, which means that it is asking the
witness to bring to the deposition hospital books, records, or personal
papers which may have a bearing on the event in question. (See Appen-
dixes for sample forms.)

I 3 Despite a common misconception, attorneys have learned, either
through training or from experience, to be accommodating. The witness
will probably have been contacted in advance to determine whether a
certain date and time for deposition is acceptable; or if, having received
notice without advance arrangement, the witness is unable to attend, he
or she will probably be permitted to reschedule where possible. The prob-
lem with scheduling depositions is that several persons’ schedules must
be accommodated—those of all parties to the action, their respective at-
torneys, and the court reporter or videotape technician who will record
the sworn testimony.

L _48 The technologist must arrive at the deposition as scheduled. Sev-
eral people will be present: the court reporter, who will make a complete
transcript of the event including identifying and swearing of the witness,
other parties and their counsel, and perhaps hospital personnel and the
attorney representing the witness. After being sworn in, the attorney who
is seeking to discover the witness’s information about the event will
explain the questioning process and will carefully and specifically request
that the witness ask for clarification if a question is not understood. The
witness needs to be alert and able to understand all that is being asked.
The witness will be asked some preliminary identifying information such
as name, address, workplace, work experience, and educational back-
ground. (The technologist may want to prepare in advance a curriculum
vitae which outlines education and experience; see Appendix for sample
form.) The witness may be asked if he or she is currently taking any medi-
cations and, if so, to identify the drug. The witness may also be asked if
he or she is under the influence of any narcotics or mood-altering drugs.
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Such questions are asked to ensure that the witness’s mind is clear and
focused and that nothing has been taken that might influence the wit-
ness's ability to respond to questions. If a request for records was part of
the subpoena, the witness will be asked if such documents are present
at the deposition. The lawyer will want to know if the witness has dis-
cussed the event with anyone, If the witness has discussed the case with
an attorney, the witness’s attorney may say, “Objection, privileged” and
instruct the witness not to answer the question. The two attorneys will
then discuss the objection, and the witness may be advised to respond,
or another question will be asked. The meat of the deposition as a witness
is personal recollections of the event and information from any contempo-
raneous written or taped documents made at the time of the incident.
(See Appendix for a sample deposition taken regarding a radiograph.)

SR Once the deposition has been completed, the witness will be ad-
vised that he or she may be expected to testify at trial, which may be
either before a jury or before a judge without the jury, which is known
as a benclt trial. The attorney, who is calling the witness, has the duty to
inform the person and the court that he or she intends to call that individ-
ual as a witness, The technologist will again receive a written document,
most likely entitled a summons, and will be ordered to attend or face legal
CONSEGUENCes,

EER  Until the time of trial, the technologist may be periodically con-
tacted by the attorney who is relying on the witness’s testimony, to keep
the technologist advised of the current status of the litigation. In some
circumstances, the witness may be called upon to complete the deposition
or to review the testimony to determine its accuracy before trial,

Most lawsuits are settled during or upon completion of the discovery
phase. Presiding judges encourage settlement negotiations by conducting
pretrial conferences in advance of the trial, so that preliminary matters
can be disposed of and issues can be defined. Pretrial motions, including
motions in limine which seek to exclude certain evidence from being pre-
sented at trial, will be presented at this time. The attorneys will advise
the court of the witnesses to be called, and the court will try to accommo-
date time schedules when setting a trial date.

A lawsuit can be settled at any time during the trial or before, as long
as a verdict has not been rendered. Therefore, witnesses may be called to
appear, only to be sent home because a settlement has been reached.

The Trial

Suppose the parties cannot reach a settlement and the case continues

to trial. The radiographer who has carried out the physician’s order is
now set to appear at trial as a witness. Testimony at trial will include
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evidence of what orders were received and how and in what form they
were received. If the orders came by written instruction from the physi-
cian, the technologist will be rcqucsted to identify the order, testify that
it was the one received on the date in question, and answer questions
about the order or procedure. The document itself must be admitted into
evidence through a specific procedural process carefully followed by the
attorney who is seeking the admission. Most states have rules of evidence
which guide evidentiary admission or have adopted the Federal Rule of

Evidence.”

If the radiologic science professional is asked to provide testimony as
an expert, the answers to questions asked will be used to instruct the
judge or jury about scientific or technical knowledge which will help them
better understand the evidence® In order to be permitted to testify as an
expert, the radiographer must be qualified. The expert must demonstrate
to the court through the answers to specific questions that he or she has
the specific knowledge, skills, education, and experience necessary to tes-
tify concerning the event in question. Only upon the court’s determination
of qualification will a witness be asked to state an opinion as to how a
specific radiologic procedure should be conducted or what the procedural
requirements are for performing an MRI, a sonogram, a nuclear scan™ or
another radiographic procedure.”

After both sides have presented their evidence, the judge or jury will
render a verdict for the party who has made the most convincing argu-
ment based on evidence presented. The decision must be based solely on
information presented through sworn testimony. Information brought in
from outside may not be used, and the jury should not allow their emo-
tions to lead them to a decision that goes against the weight of the evi-

dence presented.

CONCLUSION

Being sued or being a witness in a lawsuit is not to be treated lightly.
An employee should be familiar with what, if any, protections an em-
ployer will provide in the event that the employee is named individually
in a lawsuit arising from the performance of employment duties. Will the
employer cover legal expenses? Does the employer's liability policy cover
employees named individually? Is liability insurance available for your
profession? Is it in the best interests of the employee to maintain profes-
sional liability coverage? Will the employer’s counsel advise the employee
and be present at depositions or other fact-finding endeavors?

Employers must be concerned for their employees as well as their orga-
nization. Ignoring the concerns of employees may cause them to go s
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h Civil liability covers not only acts that a person intends to commit, but
also negligence, which includes acts and consequences that might not
have been intended. Both theories arise from a body of law known as
torts. A fort is a civil wrong in which liability is based on unreasonable
conduct. The most famous treatise on torts defines a tort as a “'civil WIOng,
other than breach of contract, for which the court will provide a remedy
in the form of an action for damages.”" In short, if radiologic technologists
do something unreasonable in the course of their practice, it could cost
them money. This chapter will cover the nature and extent of such finan-
cial liability.

Before beginning a discussion of liability, one might reasonably ask
how a technologist could be sued. Wouldn't the medical institution that
hired the technologist, the doctors who gave the orders, or other medical
personnel who supervised the work be ultimately responsible if anything
went wrong? Not necessarily. Remember who deals with the patient on
the front lines in the imaging or therapy department: the technologist or
therapist. ‘

According to one professor of anthropology, “Medicine is a social
drama as well as a physical science.”? In this drama, the technologist or
therapist will act as the human link representing the face of medicine to
the public. These personnel will greet patients, walk them to the diagnos-
tic center, perform testing, and send them on their way. Since technolo-
gists will have the most personal contact with the patient, they may be
the most likely to be sued should anything go wrong or should the patient
perceive that anything went wrong, The technologist could be sued just
as readily as the hospital, the doctor, or the nurse. _

Plaintiffs in civil lawsuits seek money damages. In filing a suit, they
will sue as many indiuidualﬁ and entities as could CDHE‘E“’Hbl}-’ be hable
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for any wrongs committed. Not only will plaintiffs look for a “deep
pocket” for compensation, they will join all the pockets of all persons who
have been associated with this case. If a jury makes an award in a tria),
it will apportion the award according to who is at fau]lt. Being the low
figure on the health care totem pole is no defense. That is why technolo-
gists need to know the nature and extent of liability.

INTENTIONAL TORTS

Intentional torts are acts that a person intends to commit. These torts are
sometimes called “intentional interference with the person.” All people
have a right to freedom from interference with their person. In return, all
people have a duty not to interfere with others. The specific intentional
torts covered here will be assault, battery, false imprisonment, intentional
infliction of emotional distress, and defamation. It is highly unlikely that
a technologist would ever intend to commit one of these torts. But if the
patient feels the professional intentionally committed the tort, it will ulti-
mately be up to a jury to decide the intent of the action and the extent of
the patient’s damages.

According to one expert, “the most common health care problem isn't
heart disease, it's miscommunication.” Many problems could be lessened

or avoided altogether with the proper amount of communication with
the patients.

Assault

One usually thinks of the term assault in the criminal sense. in which
a person intentionally or wantonly causes physical injury to another per-
son by means of a deadly weapon or a dangerous instrument. Assault is
usually coupled with the term battery. In the sense of civil liability, how-
ever, the term assault means “acts intending to cause a harmful or offen-
sive contact with the person of the other or a third person, or an imminent
apprehension of such a contact, and the other is thereby put in such immi-
nent apprehension.”

As can be deduced from the definition, the emphasis here is on possible
psychological injury, not physical injury. No touching is required in this
tort, only apprehension of the harmful or offensive touch. Some everyday
examples of this tort would be a person shaking a fist at another person
or a person swinging at another person and missing. Pointing a loaded
or unloaded weapon at a person is also a good example of the civil sense
of assault. There must be a real apprehension of imminent contact. A mere
exchange of words, while unprofessional, would not constitute an assault.

Some institutional examples of assault, particularly in a diagnostic im-
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Battery

The tort of battery will probably be the most common used for recovery
against technologists. Technologists are liable to a patient for battery if (a)
they act “intending to cause a harmful or offensive contact with the per-
son of the other or a third person, or an imminent apprehension of such
a contact, and (b) an offensive contact with the person of the other directly
or indirectly results.”"

In short, the tort of battery consists of unwanted contact. The contact
has to be more than the occasional bumps and rudeness experienced in
everyday activities. A contact is offensive “if it offends a reasonable sense
of personal dignity.”" In short, it is the intention to bring about a contact
more offensive than the casual contacts of daily life that is the basis for
the tort of battery. A battery could be something originally intended as
a practical joke. Just think of people who have been injured as a result of
a chair being pulled out from under them. Of course, there is no room
for horseplay in the diagnostic imaging or treatment center.

A technologist can be liable for a battery even if the act is intended for
the patient’s benefit. A technologist who performs a procedure on a pa-
tient who has refused to submit to or who has not been properly informed
about a procedure will not be relieved of liability for battery even if the
technologist believes the procedure would be helpful to the patient.” Of
course, the key here is to inform the patient properly about the upcoming
procedure. Patients should be assessed for the possibility of an anxiety
attack. They should be given information about the procedure, the noise,
the tight spatial limitations, the temperature, and the duration of the pro-
cedure.” Many patients do not realize that they do not have to submit to
the procedure merely because their doctor has ordered it.

But even the patient who wants to cooperate and submit to the proce-
dure may be frightened by the cold room, the complex machinery, and
the various restraints used during the procedure. Pushing or pulling pa-
tients to better position them for diagnostic imaging could be a battery.
Although restraints will be discussed below with the tort of false impris-
onment, the act of restraining a patient, particularly a difficult or imma-
ture patient, by use of tape, velcro strips, ropes, collars, or safety belts
could constitute a battery.

Since parents can be overprotective of their children and since federal
regulations warn radiation workers against continuous exposure to radia-
tion, many hospitals permit the parent, after donning an apron, to hold
a child during some procedures, such as an upright x-ray. Parents also
may hold their children during other procedures. While this sounds like
a foolproof way of avoiding a possible battery against the infant patient,
care must be taken not to commit a “double” battery. For example, if
the technologist somehow pushes the parent against the child and causes
injury to the child, the technologist could be subject to liability to both
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the parent and the child, should an injury result to one or both. Even if

the parent is not injured but the child is, the technologist would still be
liable lf_l the child because he or she would be the actor whose act started
the chain of events resulting in injury to the child.®

Fn some hospitals, tﬁhm"’ﬂﬁm sedate patients before conducting im-
aging or treatment. The injection itself could be considered a battery if
the patient does not want the shot or does not understand that it will be
given. Second, even if the patient is asleep, drugged, or anesthetized, a
battery could occur. The recipient of the battery does not have to be aware
that a battery occurred. For example, there have been cases in which fe-
male patients have been abused while sleeping or under anesthetic.”
The contact is not limited to touch alone. Any substance that the tech-
nologist causes to come into contact with the patient, such as fluids, elec-

tric shock, medical instruments, and so on, could constitute a battery.

Leaving tape lines on a patient, particularly a child, could be used as
evidence that a battery occurred. Likewise, the contact could be with some
extension of the patient’s body, as in hitting a cane or a walker.

For civil liability to exist, there must be some sort of real injury that can
be translated into money damages of the type mentioned in the section on
assault. A wrong without damage will not result in liability. Most wrongs,
however, do cause damage, ranging from concrete, out-of-pocket ex-
penses to abstract damage for pain and suffering or the loss of services
of a spouse or parent.

False Imprisonment

Closely aligned to the tort of battery is the tort of false imprisonment.
On first reflection this sounds slightly ridiculous. How or why would a
technologist “imprison™ a patient? The basis of the tort is that the patient’s
right to freedom from confinement is somehow violated. A brief defini-
tion of false imprisonment might be “unwanted mr_tﬁnement." Acc:nrdh-ng
to the legal definition, technologists are subject to liability to a patient for
false imprisonment if (a) they act “intending to mnﬁn_e the other or a thm:l
person within boundaries fixed by the actors, (b) their act directly or indi-
rectly results in such a confinement of the other, and (c) the other is con-
scious of the confinement or is harmed by it.”"

The word confinement conjures up images nf what would happen only
in jail. But medical providers also confine patients to small rooms, l:edls.
tables, chairs, and the like. Sometimes, of course, techna]qgusts restrain
patients for the patients’ own good. This tort is somewhat like the tort of
assault in that the patient’s subjective impression mn_tmls_whether or not
a tort exists. If the patient feels confined, then the patient is. For example,
if a patient believes he or she is locked in a room, even if the rc:::m is not
locked, the patient could bring a suit fm‘ false imprisonment.”™ The tort
is unlike the tort of battery in that patients must have some awareness
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or belief that they are confined. A patient who might have heen confined
during sleep or while under anesthesia could not sue for false imprisop,
ment. In cases of children or other persons who are not legally Competent,
this may not be true. _

In a hospital setting, patients could think that they were confined
they could not exit the imaging center either because the door was lockeg
or a hospital employee blocked the door. Again, patients should be i.
formed that they have a right to stop a procedure at any ti{'ne or at any
reasonable time during the procedure and that they have a right to leave,
In addition, not permitting a patient to communicate with people outside
the hospital might constitute false imprisonment.”

Probably the most common source of confinement issues will revolye
around the use of restraints during testing or treatment involving chil-
dren. Some diagnostic or treatment centers use no patient restraints; oth-
ers go to great lengths to restrain patients to ensure a good-quality diag-
nostic image as well as to prevent injury to the patient and liability on
behalf of the medical facility. Some hospitals always restrain infants,
while other hospitals see this practice as cruel and unusual.

A quick walk through any imaging center will reveal the instruments
of confinement: sandbags, tapes, head sponges, chucks, arm bands, and
paper absorbers. No doubt about it: sometimes patients must be confined.
Sometimes the use of force to restrain a patient is justified.

As with the other torts, patients might recover damages due to impris-
onment if a jury finds the technologist’s actions to be unreasonable, un-
justified, and unprivileged. The type of damages a patient might receive
could be money for “bodily injury, physical discomfort or inconvenience,
loss of time and wages, emotional distress, harm to reputation and the
loss of the company of one’s family.”™ Punitive damages could be
awarded if the imprisonment were extremely unreasonable.”

Intentional Infliction of Emotional Distress

A relatively new tort is the intentional infliction of emotional distress,
sometimes known as the tort of outrage. This chapter will not discuss negli-
gent infliction of emotional distress. The tort of intentional infliction of emo-
tional distress is defined as follows: “(1) One who by extreme and outra-
geous conduct intentionally or recklessly causes severe emotional distress
to another is subject to liability for such emotional distress, and if bodily
harm to the other results from it, for such bodily harm.”? Another legal
treatise lists four elements of this tort: (1) conduct of the defendant was
outrageous, (2) the defendant acted intentionally or recklessly; (3) severe
emotional distress was suffered by the plaintiff; and (4) the defendant’s
conduct was the proximate cause of emotional distress suffered.”
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Ifa hj.-chnulngnst threatens to beat up or harm a patient and this causes
the patient to become extremely frightened and emotionally distressed
then the technologist could become liable to the patient for any resultiné
illness. Also, if a technologist ridiculed or embarrassed the patient for
some reason, PEII":_EFE in a feeble attempt to encourage cooperation, and
this caused the patient injury, liability for the intentional infliction of emo-
tional distress might result.

With this tort, the relationship between the parties is assumed to be
such that, if one party is responsible for the other or has some apparent
authority over the other, the person in authority might more likely be
held liable for intentional infliction of emotional distress as a result of the
abuse of that position. This tort is most often seen with police officers,
school principals, and debt collection agents. Arguably, technologists are
also in a position of apparent authority because patients give over, at least
symbolically, their bodies for clinical testing and are put in a somewhat
vulnerable position. If a technologist for some reason threatens to have
the patient arrested or bullies the patient, who then becomes distressed,
the technologist might be liable to the patient for any damages or resulting
illness.

Even worse is the health professional who takes advantage of a weaker
person or someone who is more susceptible to emotional distress. An
example of this might be the elderly patient who already suspects the
presence of a fatal problem, only to have a technologist make hgh:t of it.
Rough or flagrant treatment of such an elderly person which causes illness
from emotional distress might result in a !aw_'smt. _

It is not enough that the conduct be merely insulting or cause hurt feel-
ings; it has to be outrageous and humiliating. g far.fEchE".i Em':';
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Since grossly obese patients are often more difficult to scan or image,
and because the resulting imagery is often not clear, technologists should
refrain from making any comments about a patient’s obesity.

It is possible to be liable for conduct directed at third parties. This sec-
tion will not discuss actions by unrelated bystanders recovering from
emotional distress caused by the negligence of the defendant. However,
the law is growing in this area. This is most often seen when a mother
sees her child hit by a car or when anyone sees a tragic accident and in
turn is damaged physically or psychologically by the sight.

Defamation

Closely related to the tort of intentional infliction of emotional distress
is the tort of defamation. The very same outrageous conduct that serves
as a basis for an action for intentional infliction of emotional distress could
support a defamation action.” The right protected in the tort of defamation
is the right to one’s good name. Usually this tort is associated with tabloid
stories about the private lives of movie stars. The tort of defamation, how-
ever, has everyday applications, particularly in the hospital workplace.
The tort of defamation has four elements: (a) a false and defamatory state-
ment concerning another; (b) an unprivileged publication to a third party;
(c) fault amounting at least to negligence on the part of a publisher; and
(d) either actionability of the statement irrespective of special harm or the
existence of special harm caused by the publication.® Basically this tort
consists of telling a lie about someone or putting them in a false light.

The “publication” is a communication made either intentionally or neg-
ligently to a third person. There is no defamation when the alleged defam-
atory remark is made directly and only to the patient. The communication
can be either written or spoken. Again, there must be some sort of re-
sulting injury. In this case, the injury is the harm to the reputation of
another which results in the lowering of that person’s reputation in the
community or would result in deterring third persons from associating
or dealing with the defamed person.®

Libel and slander are two forms of defamation. Libel concerns publica-
tion of defamatory matter by writing. Slander concerns publication of de-
famatory matter by any other means, most commonly by the spoken
word. In the context of the radiologic technologist, defamation could oc-
cur in what the technologist says about the patient to a third party, such
as a fellow employee, a patient’s family member, or a bystander; or in
what the technologist writes about the patient, usually in the form of hos-
pital or lab notes. Interestingly, anything can be said about dead people.
Deceased persons cannot be defamed.* It is possible to defame a group
or class, but this division of the tort will not be discussed here because
it is unlikely that it would occur in a hospital setting.
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hospital setting concern statements made about physicians by other hospi-
tal persomnel. ey

Although truth is a defense in defamation cases, it rmght‘ take a trial
to determine which version of the truth will prevail. Likewise, one can
use the idea of privilege as a defense against a charge of ::Iefarneln tipn. Privi-
leges can be either absolute, qualified, or conditional. These privileges are
almost nonexistent in hospital settings. An example of an absolute privi-
lege would be remarks made by legislators within their legislative func-
tion.* Likewise, statements made in the pleading of a lawsuit which are
relevant to the issues of the suit are sometimes considered absolutely priv-
ileged from liability. The common law identified three types of condi-
tional or qualified privileges: (1) conditional privilege arising from an oc-
casion; (2) privileged critics or “fair comment”’; and (3) special privileges
concerning reports at special proceedings or public meetings.” These
privileges generally are applicable to the media only and will not be dis-
cussed here.

VICARIOUS LIABILITY

It is possible for someone to be liable for negligence they did not com-
mit. Sometimes the negligence of one person can be imputed, or placed
upon, another, even if the other is not present. The other person is said
to be vicariously liable for the action of the actor. For example, in a recent
case, a hospital employee bandaged an injured child's finger so tightly
that the finger eventually had to be amputated. The mother, who was a
nurse, pleaded with a doctor she knew who was in the emergency room
to treat her daughter. The doctor, who was not a hospital Emplﬂ}:EE' and
had no duty to treat the child, performed the necessary treatment and
told an emergency room employee to wrap the wound. The kind doctor
was sued under the theory that the hospital was working under his direc-
tion and was therefore a “borrowed servant.”*

The most common type of vicarious liability is known as respondeat
superior. The meaning of this Latin term is almost obvious, A superior
may be called upon to respond to the actions of his servant, Briefly, the
master may be liable for the acts of the servant. In hospital settings, there
are few masters and many servants. For example, a doctor could become
liable for the actions of hospital personnel; hospital superiors in an im-
aging center might become liable for the actions of other department
workers. Likewise, if a student technologist caused an x-ray machine to
overheat and burn a patient, the hospital and the doctor in charge of the
procedure could be liable.” The basic idea is that one who orders a thing
done by another is acting as if the orderer did it. The supervisor usually
has the deeper pocket; therefore, the more financially blessed superiors
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hospital might be liable under another theory for hiring such an emotiona]
employee!) Likewise, if an employee misuses equipment or an instrumeng
which is highly dangerous in and of itself and hurts the patient, the harm
could be imputed to the hospital on a theory of negligent use of an instry-
ment.

It is unlikely that a technologist will be employed in a joint enterprise,
but the law treats joint enterprises the same way as partnerships. Each

partner or joint member is the agent of all the others and could be liable
for the actions of all the others.

ELEMENTS OF TORTS

In general, torts are said to have four elements which must be proved
in order to win a judgment: (1) duty, (2) breach of duty, (3) dama ges, and
(4) damages proximately caused by the breach. Legal matters are divided
into civil cases and criminal cases. As mentioned earlier, this chapter deals
only with civil cases, which are cases brought to win money damages. In
these cases, the plaintiff or the injured party must prove the case by a
preponderance of the evidence. In other words, the plaintiff does not have
to prove negligence beyond a reasonable doubt. This burden of proof is
substantial but not as great as it is in criminal cases.

Some cases, however, can be proved by circumstantial evidence. What
if, after adjusting the collimator of an x-ray machine, a technologist walks
back to the booth to begin the x-ray, and the machine falls on top of the
patient. Well, “the thing speaks for itself.” The technologist has control
of the x-ray machine. X-ray machines do not normally collapse on pa-
tients. The reasonable conclusion is that, because the technologist was the
last one who adjusted the machine, some negligent act on the part of the
technologist caused the machine to fall. In effect, the burden of proof shifts
to the defendant technologist or hospital to prove that no negligence in
fact occurred. This theory of negligence based on circumstantial evidence
is known as res ipsa loquitur, or literally “the thing speaks for itself.”” A
recent example involved a patient who discovered after surgery that she
still had the tip of a surgical instrument in her right leg.® The outcome
of this case is obvious.

There are usually four conditions that must exist before the doctrine of
res ipsa loquitur can be applied: (1) the element must be one that ordinarily
does not occur in the absence of someone’s negligence; (2) it must be
caused by an agency or instrumentality within the exclusive control of
the defendant; (3) it must not have been due to any voluntary action or
contribution on the part of the plaintiff. Later, a fourth condition was
added: evidence as to the explanation of the event must be more readily
accessible to the defendant than to the plaintiff.™® A famous application
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of the res ipsa loquitur doctrine in _ | : . |
hospital- In that case, a patient uhm:i‘t:gaﬁ E;r:e:wddecltl::; C:-Il::'?l:fnt:;
raumatic injury to his shoulder, an unusual happening in an :hdnminal
surgery. The doctrine of res ipsa loguitur was applied against all the doc-
tors and hospital employees connected with the injury.* This is under-
standable because someone in that group had to have acted negligently
to cause a shoulder problem resulting from an a s

JURISDICTION

Although most medical professionals may not realize it, they live simul-
taneously in two kingdoms. They live in a single state and at the same
time in the United States. What this means in terms of civil liability is
that, in the event of a claim of negligence, the technologist may be sued
in state or federal court. Obviously, plaintiffs will try to sue where they
are most likely to win. Usually in civil Lability cases, the claimant will
sue in the location where the injury occurred. This is the easiest choice
because obviously a local court would have jurisdiction over a wrong
done in its state. Problems arise when an injured person from another
state brings a suit in his or her own state. In other words, the defendant
ends up being sued in the court of a state he or she has never visited. It
is also possible to be sued in a federal court. When a citizen of one state
sues a citizen of a different state, this situation is known as diversity juris-
diction and vests a federal court with jurisdiction over the case when the
matter and controversy exceed the sum or value over $50,000 exclusive
of interest or costs. Even if a matter starts in state or federal court, it might
be removed, or transferred, to a different state or federal court.

CONCLUSION

Technologists are trained to be competent health professionals, not de-
fendants in lawsuits. Being professional at all times, understanding what
is required, understanding the technology, and communicating with pa-
tients will help avoid civil liability and keep both technologist and facility
out of court.
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» Medical
Negligence and
Malpractice

J. Thomas Galle

b
'l There are many variables in the concepts of medical negligence and
malpractice. The purpose of this chapter is to acquaint the reader with
some of the familiar and perhaps not so familiar concepts. The particular
cases used are generally within the author’s jurisdiction, but the overall
issues are fairly consistent in other jurisdictions. It is always a good idea
to learn the basic rule in the practitioner’s own local jurisdiction.

One of the first concepts in this area is the general idea of negligence.
The 1990 edition of Webster’s lllustrated Dictionary defines negligence as:

1. The state or quality of being negligent.

2. Any negligent act or failure to act.
3. The omission or neglect of any reasonable precaution,

care, or action, resulting in accident, injury or loss.’

Black’s Law Dictionary defines negligence as:

The omission to do something which a reasgnable man,
guided by those ordinary considerations which ordinarily
regulate human affairs, would do, or the doing of some-
thing which a reasonable and prudent man would not
do....

The law of negligence is founded on reasonable conduct
under all circumstances of (a) particular case. Doctrine of

nealigence rests on duty of every person tp exer_nisﬂ due
n:?e ?n his conduct toward others from which injury may

result.”
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The former definition states simply that an action occurs but does not £0
much further regarding the consequences of such actions or omissions,
The legal concept in the latter definition considers the results of an action
(or an omission). The latter definition is what will be briefly explored here,

NEGLIGENCE

The legal concept of negligence necessarily involves three steps. The
first step involves that which regulates human behavior toward others,
This means essentially what duties are owed to others. If an action is
required, for example, then there is a duty to perform that action in a
reasonable and prudent manner. Failure to act reasonably and prudently
could be considered negligence. Acting in a manner inconsistent with ac-
cepted norms could also be considered negligence.

If a patient is brought to the radiology department, the responsibility
for that patient’s well-being passes to the radiographers and any other
personnel assigned to the department or patient. It is their duty to see
that the procedures performed follow the accepted guidelines. A failure
to follow these norms of practice could constitute negligence. If a proce-
dure calls for restraints to be used, to prevent a fall or to prevent harm
to the patient or others, the need to restrain should be explained and the
restraints should be properly applied. Failure to properly apply restraints
could result in injury to the patient or others, for which the radiographer
and the facility may be liable.

There has been a great deal of discussion and case law over the vears
involving just what is “reasonable,” and, suffice it to say, the general
meaning is its everyday, common-sense definition. If an action falls out-
side the bounds of common sense, chances are that it will fit the definition
of negligence. The rule of thumb is to decide whether the action makes
sense. If it doesn’t, it shouldn’t be done. Of course, there are many excep-
Hons to this rule, but the concept is grounded in the fact that humans are
rational creatures capable of making rational decisions.

The second step necessarily involved in the issue of negligence is failure
or breach of the duty owed to the individual. Once duty to the individual
is established, the actor has the obligation to perform that duty in a man-
ner that will bring it to a successful conclusion. If the actor fails in that
duty, he or she may be responsible to the individual to whom that duty
was owed for any injury resulting from that failure.

This brings us to the third and final step in the concept of negligence.
This step involves damage to the individual for breach of duty. For the
legal concept of negligence to apply, there must be some damage tu_the
person or property resulting from breach c{f ihle duty owed. If the patient
falls because of improper restraint or monitoring and suffers a fractured
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cervical spine, for example, the damages could be enormous. On the other
hand, that E‘.?me fa]} could result in no injury. Other than an apology and
an appropriate et e of the situation, no damages could accrue. There
would be no additional medical expense or other nonspecific damages.
If there 15 NO damage, then, under the legal definition, there may be no
negligence.

There are also notions of nominal damages, which indicate a willingness
to find someone at fault and that there is a consequence for acting in a
negligent manner. There are those cases in which very small or nominal
damages are awarded. These types of cases are brought because of the
principle involved. This could be a legal point which may need clarifica-
tion, or it may be simply one’s dedication to a cause which needs to be
defined in a court of law. If, in the noninjury fall, for example, there is
found to be a complete disregard for the patient’s well-being, that negli-
gence might be utilized to effect a change in the procedure or attitude of
the institution. There may not be a great deal of money at stake, but the
principle may be the key motivating factor.

The entire legal system in the negligence arena has developed through
years of cases attempting to define this concept, and it will continue to
evolve. Depending on one’s point of view, the system may be for the
better or for the worse. In any event, it will continue to undergo change
and refinement. It is imperative for professionals to keep up with major
changes in this area, and changes that affect professional practice should
be updated regularly through proper channels of communication.

Before medical negligence can be discussed, there are two further areas
of negligence which need to be explored. These two concepts, depending
on the jurisdiction, are important to know because of the legal and finan-
cial consequences of each.

Contributory Negligence

As the principle of negligence evolved, it was considered that, for a
party to recover, he or she should be free of any negligence. It was felt
that a party making a claim for damages should not have contributed to
his or her own injury and then recover for it. This doctrine of negligence
became known as contributory negligence.

Thus, if the injured party shared the blame in an accident, recovery is
denied. This concept itself has undergone many refinements, and several
exceptions have arisen in order to get around being completely barred.
In many jurisdictions, the concept of slight versus gross has bem_rne the
accepted practice. This concept is basically what it says. If the mnmbumr;,r
negligence is “'slight,” or minimal, recovery can’be had. Ennversel}r,_-'f
the contributory negligence is considered “gross,” then the grounds exist
for no recovery.
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The above concept has worked as a practical matter, but still iNVolyes
making judgments regarding liability. Juries have been asked to dete,.
mine whether the contributory negligence of the plaintiff was sufficien;
to deny recovery. The most common examples of contributory negligenc
barring recovery are in cases of slipping and falling. The reported case.
are too numerous to cite, but the overriding principle in many cases 5,
the argument that the plaintiff should have been looking, or should have
known of a step, or should have seen the carton in the aisle. Many juries
denied recovery because they felt the plaintiff should have been aware
of where they were going and that their contributory negligence was suf.
ficient to deny all recovery. This concept was the majority rule for many
years.

There was one exception to this rule which developed as a way of recoy-
ering in spite of contributory negligence. This doctrine became known as
the last clear chance doctrine. Essentially, this doctrine means that the
plaintiff can still recover damages if, while in a position of peril, the defen.
dant had the last clear chance to avoid the accident. An obvious exam ple
of this doctrine is the case of a plaintiff who is hit by a car. If that plaintiff
is found to be contributorily negligent for crossing against the light, he
or she may not recover damages. However, the plaintiff may still recover
if it can be shown that the defendant was a block away and had plenty
of time to slow down or stop. This means that the defendant had the “last
clear chance” to avoid the accident but failed to do so.

Comparative Negligence

Many jurisdictions have felt that there was something inherently wrong
with a doctrine of negligence that completely barred recovery for dam-
ages because of negligence by both parties. There should be a way to
lessen the burden and still maintain judicial fairness. From this concern
arose the second doctrine of negligence, known as comparative negligence.

Comparative negligence developed because there was a need to ad-
dress the apparent inequities in denying recovery for shared fault. Many
jurisdictions felt that this resulted in a windfall for either the plaintiff or
the defendant, depending on the degree of fault found and against which

arty.
£ T}tj:re courts and legislatures then embarked on a quest to define this
new doctrine. Comparative negligence developed into two basic forms:
pure and modified. Modified comparative negligence depends on the degree
of fault, but recovery may be barred if the degree of fault is high enough.

Recovery under the modified comparative fault system may be barred
completely if the plaintiff's negligence is equal to the defendant’s fault.
This is sometimes referred to as the 50 percent rule. Under this theory, a
plaintiff's recovery diminishes proportionately to his or her degree of
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fault. When fault is considered equal (50/ 50), both parties can recover 50
rcent of damages, but once the degree of fault exceeds 50 percent, there
is NO TECOVery for the plaintiff.

Another version holds that the plaintifi's fault must be “less than™ that
of the defendant. This is sometimes called the 49 t rule. As long as
the plaintiff was less negligent than the defendant, recovery is allowed.
Thus, a 50/50 case could result in no recovery.

Pure comparative negligence, on the other hand, means just that: pure.
Each party shares the blame to the degree to which he or she contributed
to the accident. There is no cut-off point that completely bars recovery.

Theoretically, it is possible to collect 1 percent of the plaintiff's damages
if the defendant is deemed 1 percent negligent.

The watershed case in Kentucky, Hilen v. Hayes, is a concise history of
the doctrine of negligence.” The facts of this case show the inequities in
applying contributory negligence as a complete bar to recovery. Ms. Hilen
was severely injured in an automobile accident. There was no doubt that
the fault for the collision was that of the driver of the car in which she
was a passenger. The defendant argued, however, that Ms. Hilen was
contributorily negligent because she failed to exercise reasonable care by
riding with a person whom she knew or should have known was too
intoxicated to drive. The jury found that Ms. Hilen was contributorily
negligent and barred her completely from recovering any of her damages.

The Kentucky Supreme Court found that this system was not fair and
determined that comparative negligence would apply. The court went
further, to state that the form of comparative negligence in Kentucky
would be the “pure” form.

Under this form, and given the same facts as above, the jury could de-
termine the total damages and the degree of the plaintiff’s fault. The re-
covery in that instance would be the total amount reduced by the degree
of fault. A case worth a total of $100,000 with the plaintiff 25 percent at
fault would result in a $75,000 recovery, for example.

It should be kept in mind that the defendant can recover damages as
well. If the plaintiff’s negligence played a part in damaging the defendant,
the defendant can collect his or her pro-rata share.

MEDICAL NEGLIGENCE

All of the concepts in negligence apply to medical negligence as we!].
There is another step involved, however: there must be a relationship
between the provider and the patient giving rise to \‘]'IlE duty mq.fed The
general rule is that, when one sees a doctor for a particular cmdmﬂ!'n or
examination and the physician agrees to perform the necessary services,
the implication is that the physician will render those services with requi-
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site skill and care. This service is rendered in exchange for the paymeny
of the normal charges for providing this care.* The physician’s failure tq
provide those services with that requisite skill and care gives rise to action
in medical negligence.”

Element of Duty

Once the relationship is established, there is a duty to use that degree
of care and skill expected of a reasonably competent practitioner in the
same class to which the physician belongs, acting in the same manner
and under similar circumstances.* Thus, the medical professional is ex-
pected to perform his or her duty to the patient according to the standards
in the field in which the medical professional practices. A “reasonably
competent” practitioner is one who should, at a minimum, know the
basics in treating a patient. The same is true in related fields. There are
professional standards in all areas of health care, and diagnostic imag-
ing and radiation therapy are no exception. Those standards are to be
followed, and the practitioner may be accountable for any deviation from
them.

This represents a departure, to some degree, from previous standards.
Although the concept is consistent with past standards, it eliminates the
geographical reference. Decisions in the past usually included a statement
to the effect that the degree of skill and care was confined to the locality,
largely because information was not readily available in all areas. Now
that communications have vastly improved, information is readily avail-
able, almost at the touch of a computer key.

The courts have been somewhat slow in picking up on this, but they
are coming to recognize that advances in medical science and the means
of communicating these findings have improved to the point where stan-
dards are basically national in nature. Accepted principles of practice are
available in various professional publications, and changes wrought by
advances and new discoveries are seen everywhere from newspaper arti-
cles to television programs. A rural area is just as capable of keeping up

with these advances as a large metropolitan area.

Element of Breach

What, then, constitutes a breach of this duty owed to the patient? That
breach occurs when the conduct drops below the ordinarily recognized
standard of care for that particular treatment.

This does not mean, however, that an error of judgment on the part of
the physician will result in liability. A physician who conducts his or her
treatment within the accepted medical practice, but who nonetheless has
a bad result, will not be held liable” The courts recognize that medical
science is not exact and that not every result will be favorable. Sometimes,
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even within acceptud standards, judgment calls must be made. These
iudgmi}:n[‘ calls will not always turn out right.

flement of Injury

Everyone understands that medical negligence occurs when the wrong
limb is amputated or when the improper medication has been prescribed
after it was known to be harmful. This brings us to the area of injury and
damage.

In the first case, it is easy to see that the injury was inflicted because
of malpractice. The patient has been wrongfully injured due to failure to
follow accepted standards of practice. The wrong instructions were given,
or the right instructions were not followed. Regardless, it is obvious that
the patient was injured as a direct result of this negligence. It is also easy
to see that the patient has suffered damage as a result of this action. The
damage includes not only the immediate effect of the loss of the limb and
its attendant medical bills and treatment, it also includes potential loss of
earning capacity and pain and suffering. If the behavior was outrageous,
then punitive damages may be added to the other damages.

The second case may seem obvious at first, but it lends itself to several
areas of discussion. The first and most obvious scenario is one that results
in serious injury or death. If this is the case, then the outcome is very
similar to that in the first case. There was a duty of prescribing the right
medication, a duty of providing the right medication, a breach of that
duty, a direct causal relationship between the taking of the wrong medi-
cine, and the injury and loss resulting from the wrong medication. This
would meet the criteria for bringing an action for medical negligence.

However, if any of these criteria are missing, then the chances of bring-
ing a medical negligence case are reduced substantially. If there was no
duty to prescribe or provide the medication, then there can be no breach
of that duty. In this case, there may still be a breach, since medication
was given,

If the medication does not cause the injury, there is no actionable case.
This is so, even if it was the wrong medication. If there was no injury as
a result of the breach, there are no damages to recover under a negligence
theory. There may, however, be other legal causes of action available to

the plaintiff.

Burden of Proof

What then, does the party have to show, and how can it be shown? In
our legal system, the burden of proof is on the party making the charge.
This burden never changes. The party making the allegations must prove,
in a civil court, all of the elements described above.

This evidence must be reliable and probative. Reliable and probative
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evidence is that which can be depended upon and which goes tq Prove
the matter at hand. If it is neither, then it cannot be used.
The Kentucky Supreme Court stated in 1982 that

In medical malpractice cases the plaintiff must prove that
the treatment given was below the degree and skill ex-
pected of a reasonably competent practitioner and that
the negligence proximately caused the injury or death. . .,
The bare possibility of causation will not suffice.’

As this finding shows, there must be, again, a deviation from the stap.
dard of care and this deviation must be the proximate cause of the injury
or death. There cannot be one without the other.

The courts have been straightforward as to how this is to be shown by
the plaintiff. In these types of actions, the opinions of experts are not on| y
needed, they are required. In most medical negligence cases, proof of cay-
sation requires testimony of an expert witness, because the nature of the
inquiry is such that jurors are not competent to draw their own concly-
sions from the evidence without the aid of such expert testimony.*

The court repeated the basic exception to that rule in a footnote:

As an exception to the general rule, expert testimony is
not necessary “where the common knowledge or experi-
ence of laymen is extensive enough to recognize or infer
negligence from the facts.”"

Res Ipsa Loquitur

The previously stated case reiterated the fact that the doctrine of res
ipsa loquitur may be applicable to those situations where the particular
injury is of the kind that could be reasonably found would not occur in
the absence of negligence. This simply means that the injury could not
have occurred unless there was negligence.

An example of this would be a patient who is burned by hot packs
while being prepared for surgery. These hot packs are designed to warm
the patient but must be removed. If they are not removed, a burn results.
Since the patient is semiconscious or unconscious, the only explanation
for the result is failure to properly monitor the patient. This is a simple
example but nevertheless illustrates the point.

The same analogy could be drawn with the anesthetized or sedated
patient in the radiology department. If that patient has not been properly
restrained or monitored (if required by policy and the circumstances) and
suffers an injury, and there is no plausible way to explain the injury other
than negligence on the part of the department personnel, the principle of
res ipsa loquitur would preclude a defense. The radiographer was negli-
gent, the patient was injured, case closed.,

The general rule is that expert medical testimony is required to establish
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that the standard of care was below accepted practice and that the breach
of this standard of care was the proximate cause of injury or death Elt?—.c r
cases may not ‘I.*.farrant expert testimony as it may be clear to a la e rs-ul:t
Jfter presentation of the facts, that a breach occurred A

In the fields of diagnostic imaging and therapeutic ;icitmceﬁ there may
be some latitude in the area of expert testimony. If the injury én:{ur'-'- fmri
5uhstanfiard care, expert testimony regarding the standard of care may
be required. Were restraints required, and what is the appropriate method
for application? Other cases may not warrant expert testimony. Such cases
may be as simple as whether negligence can be found for failure to keep
the floor clear of materials over which a patient trips, falls, and suffers

injury-.

STANDARD OF CARE

That physicians and other professionals are held to a higher standard
is a fact of the legal world. In the area of medicine and its related fields,
the impression is that there is substantial training and expertise involved
in obtaining a degree or certification. Professional organizations have de-
veloped particular standards of practice which evolve over time. If the
practitioner violates these standards and causes harm or injury, there is
the potential for a claim of negligence.

There are guidelines for the procedures to be used by many of the asso-
ciated fields in medicine. There are guidelines written for hospitals. There
are professional standards for medical technology, radiologic sciences,
nursing, and other health-related fields. All individuals educated in these
fields are expected to know the procedures and guidelines of their respec-
tive fields. They are expected to maintain a working knowledge of the
advancements made in their fields. When these standards are violated,
these individuals may be held accountable for their actions and the conse-
quences of these actions. _

One other point which must be made at this juncture is that the courts
have held as recently as 1989 that the administration of medical care 1s a
ministerial function and not a discretionary one. This means that employ.
ces of a state-owned or -operated medical facility will not be protected

under the principle of sovereign immunity."” B
Sovereign immunity, in simple terms, means that gmfenunenf entities or
their employees are not susceptible to suit when l:]'li.‘} are acting in their
official capacities. There are many exceptions to this rule, and a.lﬂ:ll:rugh
these concepts will not be covered here, it is 1mpnrtar_1t fqr :pf:lm_duals
working in these types of facilities to unders.tanfi special ll_ilul:uhq..r issues
which apply to the performance of their pmfes-':-‘:lmifl Ftt:mm‘ i
Thus far, this discussion has been confined primarily to physicians,
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cause the majority of cases involve the physician-patient rr:falti{:mﬁh,- _
However, as mentioned previously, Il'u:relare E:t:lndalr::li-'- to whlt_:h Other
professionals are held. These may be in cun]um_:t!::-n;wﬂh.the treating phy.
sician or completely independent of the physician's actions. o

As an employee of a hospital or other care pmwdelr, the individyy)
must maintain the degree of care required for that particular profession,
If there is a deviation from that standard of care, which results in injury
to the patient, there is exposure to liability.

RESPONDEAT SUPERIOR AND PERSONAL LIABILITY

The general rule is that the employer is responsible for the damages if
the employee was acting in the course and scope of his or her employ-
ment. The negligence is imputed to the employer through a legal principle
known as respondeat superior,

What is not generally known is that there is another principle known
as indemnity, which the employer can use to obtain restitution from the
employee for any damages it may have to pay. Most of the time it is not
used, but it is a recognized principle. There is the exposure to an employee
on a personal basis for damages paid by the employer due to the employ-
ee’s negligence.

Practically speaking, the application of these concepts of negligence to
the diagnostic imaging and therapeutic science professions is essentially
the same. These professionals have a duty to perform on behalf of the
patient. There are recognized standards of care promulgated for the ac-
cepted practice in each field. These standards continue to be updated, and
it is the technologist’s or therapist's duty to keep informed. Failure to
keep up with change can expose a professional to unwanted and expen-
sive legal problems.

As has been pointed out in the previous discussion of negligence in
general, there is no longer the complete defense, in many jurisdictions,
of claiming that the patient was contributorily negligent. It may reduce the
damages assessed, but it will not let a defendant off the hook. In fact, this
concept may allow the plaintiff to pull in as many potential defendants as
possible. This reduces the plaintiff's share of liability when it can be shown
that other players are at fault. It no longer is a doctor-patient lawsuit. It
becomes doctor-nu r&&technnlngist-techmcian—therapistnc:-rder]}uand-an}'-
::-neﬂse—whn—parﬁcipated—in-th&paﬁent—carevandﬁubsequent lawsuit.

CONCLUSION

As an attorney, I have had occasion to interview many individuals re-
garding potential medical negligence cases. There were those cases that,



