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IMPORTANT NOTE TO STUDENTS 
This assignment is being distributed solely for your use in completing the Week 7 project in 
DeVry University’s online Accounting 429 class.  This assignment is an individual assignment, 
and you are to complete it without any outside assistance by any other student, individual, or 
outside materials, other than those specifically permitted by the problem.  Any violations of 
these requirements will be addressed as an academic integrity violation.  Similarly, this 
assignment may not be shared with any other student at any time, even after your completion 
of the course.  Students to do so may be subject to sanctions pursuant to DeVry’s academic 
integrity policy, even though they may no longer be enrolled in Accounting 429.   
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Performing tax research is an important part of tax practice.  As outlined in Chapter 2 of your 


textbook, tax law is developed through a number of different governmental entities.  Congress 


enacts the tax Code as statutory law.  The Treasury Department is tasked with the 


implementation of the tax Code and, in the course of doing so, develops a number of 


documents and materials to aid taxpayers in understanding the Treasury Department's 


interpretation of the code, including the Regulations.  In turn, the Internal Revenue Service 


("IRS”) has the direct responsibility for implementing the tax Code and in assessing and 


collecting the applicable tax from taxpayers.  In the course of its duties, it also develops a 


number of materials, including Revenue Rulings, Revenue Procedures, and Private Letter 


Rulings, in which it sets forth its understanding of the tax laws.  Finally, the federal courts 


decide tax cases in which taxpayers contest the government's interpretation of the tax laws.  In 


deciding these cases, the federal courts set forth binding interpretation of what the tax laws 


provide.  All of these materials (often called primary resources) are important resources in 


performing tax research.  On top of these primary sources of tax law, there are a number of 


secondary materials provided by various organizations and publishers.  These secondary 


materials offer editorial analysis of the tax laws (somewhat akin to a Cliffs’ Notes® on tax laws) 


to help tax practitioners understand the tax laws and apply them in given situations. 


Just as with the first project that was submitted in Week 3, the following assignment has three 


(3) different graded elements.  Two of them require you to prepare tax file memoranda, while 


the remaining element requires you to compose an essay answering the question asked.  AS 


SUCH, YOU WILL BE SUBMITTING THREE SEPARATE DOCUMENTS FOR THIS ASSIGNMENT.   


1. The first two assignments require you to compose tax file memoranda.  In each of these 


problems, you will be given a fact pattern or issue that requires you to decide or analyze 


a particular issue of tax law.  You will also be provided with a number of the primary 


sources discussed above (e.g., Revenue Rulings, cases) on that issue of tax law.  You will 


then compose a tax file memoranda concerning that taxpayer.  You can find details as to 


how to compose such a memorandum in Chapter 2 of your text, including a sample text 


file memorandum in Figure 2.6 on page 2-26 of your text.  Use the materials provided to 


determine the proper solution to the taxpayer’s issues.  In particular, discuss the 


materials in some detail in the “Analysis” section of the tax file memorandum.  THIS IS 


IMPORTANT!  The most important part of any tax file memorandum is the thoroughness 


of the analysis defending the conclusion reached in the memorandum.  Accordingly, 


most of the points awarded on the assignment are allocated to the “Analysis” section of 


the memorandum.  In assessing these assignments, consideration will be given to, 


among other factors, (1) your accuracy in summarizing the relevant facts; (2) the 


accuracy of your identification and statement of the “Issue” presented by the problem; 


(3) the accuracy of your “Conclusion;” (4) the thoroughness and quality of your analysis 
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offered in the “Analysis” section of your memorandum; and (5) the overall 


professionalism of your memorandum (e.g., presentation, use of proper grammar, 


proper spelling, and quality of communication).  EACH OF THE TAX MEMORANDA IS 


WORTH 30 POINTS, FOR A TOTAL OF 60 POINTS. 


 


2. The remaining assignment requires you to perform some research on the Internet to 


find relevant materials and to analyze these materials.  As previously noted, in 


performing this research, you may not take advantage of any resources other than those 


specifically permitted by the assignment, including assignments previously completed by 


other students or other similar materials.  You will then complete an essay answering 


the question or questions presented by this assignment.  Your submission will be graded 


on a number of factors, including (1) your ability to locate relevant research and 


materials on the Internet; (2) your ability to analyze these resources; (3) your ability to 


draw conclusions from these resources and to defend these conclusions with analysis of 


the research and materials located; and (4) the overall professionalism and content of 


your essay (e.g., presentation, use of proper grammar, proper spelling, and quality of 


communication).  THIS ESSAY IS WORTH 20 POINTS. 


Please note that these assignments are worth a significant portion of your grade.  As such, you 


should take them seriously, and leave yourself enough time to complete them.  Do not wait 


until the last weekend to begin these assignments.  If you do, it will be very difficult for you to 


submit quality responses to each of the four questions or problems posed.  Please also note 


that preparing these answers conscientiously will help you in preparing for the final 


examination, given that you may be required to perform similar analyses on the exam.  Should 


you have a question, please ask your instructor.  Good luck! 
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TAX RESEARCH MEMORANDUM ASSIGNMENT 1 


As we learned in Week 4, the Code allows taxpayers to take a deduction for the cost of meals 


when taxpayers have been deemed to be "away from home" for tax purposes.  This 


determination can be difficult.  Two separate clients came to you with questions as to whether 


they are entitled to take a deduction for the cost of meals incurred during a particular trip.  The 


facts pertaining to each are: 


1. Tracey is a sales representative for a national pharmaceutical company.  She has a 


rather large sales territory, and she makes her rounds to her customers using a 


company-owned car over a 16- to 19-hour period of time.  During these one-day 


business trips, Tracey will pull over in a suitable location (such as a park or a rest 


stop) and take a short nap in the backseat of her automobile. 


 


2. Mark captains a ferryboat.  This ferryboat carries tourists on roundtrips from Seattle 


to Victoria and back, each trip of which lasts from 15 to 17 hours and provides for a 


6- to 7-hour layover in Victoria.  During the layover, Mark typically takes a four-hour 


nap on a cot that he has stored in the pilothouse of the ferryboat. 


Under each of these circumstances, if the taxpayer entitled to deduct the cost of meals 


purchased during the trip at issue? 


 


COMPOSE A TAX FILE MEMORANDUM CONCERNING THIS ISSUE FOR BOTH TAXPAYERS USING 


THESE FACTS AND THE RESEARCH MATERIALS PROVIDED TO YOU IN THE NEXT FEW PAGES (30 


POINTS). 


 


 


 


 


 


  


 








Checkpoint Contents
  Federal Library
    Federal Source Materials
      Code, Regulations, Committee Reports & Tax Treaties
        Internal Revenue Code
          Current Code
            Subtitle A Income Taxes §§1-1563 
              Chapter 1 NORMAL TAXES AND SURTAXES §§1-1400U-3 
                Subchapter B Computation of Taxable Income §§61-291 
                  Part VI ITEMIZED DEDUCTIONS FOR INDIVIDUALS AND CORPORATIONS §§161-199 
                    §162 Trade or business expenses. 


Internal Revenue Code 


§ 162 Trade or business expenses. 


(a) In general. 
There shall be allowed as a deduction all the ordinary and necessary expenses paid or incurred during the 
taxable year in carrying on any trade or business, including—  


(1) a reasonable allowance for salaries or other compensation for personal services actually rendered; 


(2) traveling expenses (including amounts expended for meals and lodging other than amounts which are 
lavish or extravagant under the circumstances) while away from home in the pursuit of a trade or 
business; and 


(3) rentals or other payments required to be made as a condition to the continued use or possession, 
for purposes of the trade or business, of property to which the taxpayer has not taken or is not taking 
title or in which he has no equity. 


For purposes of the preceding sentence, the place of residence of a Member of Congress (including any 
Delegate and Resident Commissioner) within the State, congressional district, or possession which he 
represents in Congress shall be considered his home, but amounts expended by such Members within each 
taxable year for living expenses shall not be deductible for income tax purposes in excess of $3,000. For 
purposes of paragraph (2) , the taxpayer shall not be treated as being temporarily away from home during any 
period of employment if such period exceeds 1 year. The preceding sentence shall not apply to any Federal 
employee during any period for which such employee is certified by the Attorney General (or the designee 
thereof) as traveling on behalf of the United States in temporary duty status to investigate or prosecute, or 
provide support services for the investigation or prosecution of, a Federal crime. 


(b) Charitable contributions and gifts excepted. 
No deduction shall be allowed under subsection (a) for any contribution or gift which would be allowable as a 
deduction under section 170 were it not for the percentage limitations, the dollar limitations, or the 
requirements as to the time of payment, set forth in such section. 


(c) Illegal bribes, kickbacks, and other payments. 


(1) Illegal payments to government officials or employees. 
No deduction shall be allowed under subsection (a) for any payment made, directly or indirectly, to an 
official or employee of any government, or of any agency or instrumentality of any government, if the 
payment constitutes an illegal bribe or kickback or, if the payment is to an official or employee of a 
foreign government, the payment is unlawful under the Foreign Corrupt Practices Act of 1977. The 
burden of proof in respect of the issue, for the purposes of this paragraph, as to whether a payment 
constitutes an illegal bribe or kickback (or is unlawful under the Foreign Corrupt Practices Act of 1977) 
shall be upon the Secretary to the same extent as he bears the burden of proof under section 7454 
(concerning the burden of proof when the issue relates to fraud). 


(2) Other illegal payments. 
No deduction shall be allowed under subsection (a) for any payment (other than a payment described in 
paragraph (1) ) made, directly or indirectly, to any person, if the payment constitutes an illegal bribe, 
illegal kickback, or other illegal payment under any law of the United States, or under any law of a State 
(but only if such State law is generally enforced), which subjects the payor to a criminal penalty or the 
loss of license or privilege to engage in a trade or business. For purposes of this paragraph, a kickback 








includes a payment in consideration of the referral of a client, patient, or customer. The burden of proof 
in respect of the issue, for purposes of this paragraph, as to whether a payment constitutes an illegal 
bribe, illegal kickback, or other illegal payment shall be upon the Secretary to the same extent as he 
bears the burden of proof under section 7454 (concerning the burden of proof when the issue relates to 
fraud). 


(3) Kickbacks, rebates, and bribes under medicare and medicaid. 
No deduction shall be allowed under subsection (a) for any kickback, rebate, or bribe made by any 
provider of services, supplier, physician, or other person who furnishes items or services for which 
payment is or may be made under the Social Security Act, or in whole or in part out of Federal funds 
under a State plan approved under such Act, if such kickback, rebate, or bribe is made in connection 
with the furnishing of such items or services or the making or receipt of such payments. For purposes of 
this paragraph, a kickback includes a payment in consideration of the referral of a client, patient, or 
customer. 


(d) Capital contributions to Federal National Mortgage Association. 
For purposes of this subtitle, whenever the amount of capital contributions evidenced by a share of stock 
issued pursuant to section 303(c) of the Federal National Mortgage Association Charter Act ( 12 U.S.C., Sec. 
1718 ) exceeds the fair market value of the stock as of the issue date of such stock, the initial holder of the 
stock shall treat the excess as ordinary and necessary expenses paid or incurred during the taxable year in 
carrying on a trade or business. 


(e) Denial of deduction for certain lobbying and political expenditures. 


(1) In general. 
No deduction shall be allowed under subsection (a) for any amount paid or incurred in connection with—  


(A) influencing legislation, 


(B) participation in, or intervention in, any political campaign on behalf of (or in opposition to) any 
candidate for public office, 


(C) any attempt to influence the general public, or segments thereof, with respect to elections, 
legislative matters, or referendums, or 


(D) any direct communication with a covered executive branch official in an attempt to influence 
the official actions or positions of such official. 


(2) Exception for local legislation. 
In the case of any legislation of any local council or similar governing body—  


(A) paragraph (1)(A) shall not apply, and 


(B) the deduction allowed by subsection (a) shall include all ordinary and necessary expenses 
(including, but not limited to, traveling expenses described in subsection (a)(2) and the cost of 
preparing testimony) paid or incurred during the taxable year in carrying on any trade or business—  


(i) in direct connection with appearances before, submission of statements to, or sending 
communications to the committees, or individual members, of such council or body with 
respect to legislation or proposed legislation of direct interest to the taxpayer, or 


(ii) in direct connection with communication of information between the taxpayer and an 
organization of which the taxpayer is a member with respect to any such legislation or 
proposed legislation which is of direct interest to the taxpayer and to such organization, 


and that portion of the dues so paid or incurred with respect to any organization of which the 
taxpayer is a member which is attributable to the expenses of the activities described in clauses 
(i) and (ii) carried on by such organization. 


(3) Application to dues of tax-exempt organizations.  
No deduction shall be allowed under subsection (a) for the portion of dues or other similar amounts paid 
by the taxpayer to an organization which is exempt from tax under this subtitle which the organization 
notifies the taxpayer under section 6033(e)(1)(A)(ii) is allocable to expenditures to which paragraph (1) 
applies. 








(4) Influencing legislation. 
For purposes of this subsection —  


(A) In general. The term “influencing legislation” means any attempt to influence any legislation 
through communication with any member or employee of a legislative body, or with any 
government official or employee who may participate in the formulation of legislation. 


(B) Legislation. The term “legislation” has the meaning given such term by section 4911(e)(2) .  


(5) Other special rules. 


(A) Exception for certain taxpayers. In the case of any taxpayer engaged in the trade or business 
of conducting activities described in paragraph (1) , paragraph (1) shall not apply to expenditures 
of the taxpayer in conducting such activities directly on behalf of another person (but shall apply 
to payments by such other person to the taxpayer for conducting such activities). 


(B) De minimis exception. 


(i) In general. Paragraph (1) shall not apply to any in-house expenditures for any taxable 
year if such expenditures do not exceed $2,000. In determining whether a taxpayer exceeds 
the $2,000 limit under this clause, there shall not be taken into account overhead costs 
otherwise allocable to activities described in paragraphs (1)(A) and (D) . 


(ii) In-house expenditures. For purposes of clause (i) , the term “in-house expenditures” 
means expenditures described in paragraphs (1)(A) and (D) other than—  


(I) payments by the taxpayer to a person engaged in the trade or business of 
conducting activities described in paragraph (1) for the conduct of such activities on 
behalf of the taxpayer, or 


(II) dues or other similar amounts paid or incurred by the taxpayer which are allocable 
to activities described in paragraph (1) . 


(C) Expenses incurred in connection with lobbying and political activities. Any amount paid or 
incurred for research for, or preparation, planning, or coordination of, any activity described in 
paragraph (1) shall be treated as paid or incurred in connection with such activity. 


(6) Covered executive branch official. 
For purposes of this subsection , the term “covered executive branch official” means—  


(A) the President, 


(B) the Vice President, 


(C) any officer or employee of the White House Office of the Executive Office of the President, 
and the 2 most senior level officers of each of the other agencies in such Executive Office, and 


(D) (i) any individual serving in a position in level I of the Executive Schedule under section 5312 
of title 5, United States Code , (ii) any other individual designated by the President as having 
Cabinet level status, and (iii) any immediate deputy of an individual described in clause (i) or (ii) . 


(7) Special rule for Indian tribal governments. 
For purposes of this subsection , an Indian tribal government shall be treated in the same manner as a 
local council or similar governing body. 


(8) Cross reference. 
For reporting requirements and alternative taxes related to this subsection , see section 6033(e) . 


(f) Fines and penalties. 
No deduction shall be allowed under subsection (a) for any fine or similar penalty paid to a government for the 
violation of any law. 


(g) Treble damage payments under the antitrust laws. 








If in a criminal proceeding a taxpayer is convicted of a violation of the antitrust laws, or his plea of guilty or 
nolo contendere to an indictment or information charging such a violation is entered or accepted in such a 
proceeding, no deduction shall be allowed under subsection (a) for two-thirds of any amount paid or incurred—  


(1) on any judgment for damages entered against the taxpayer under section 4 of the Act entitled “An 
Act to supplement existing laws against unlawful restraints and monopolies, and for other purposes”, 
approved October 15, 1914 (commonly known as the Clayton Act), on account of such violation or any 
related violation of the antitrust laws which occurred prior to the date of the final judgment of such 
conviction, or 


(2) in settlement of any action brought under such section 4 on account of such violation or related 
violation. 


The preceding sentence shall not apply with respect to any conviction or plea before January 1, 1970, or to 
any conviction or plea on or after such date in a new trial following an appeal of a conviction before such 
date. 


(h) State legislators' travel expenses away from home. 


(1) In general. 
For purposes of subsection (a) , in the case of any individual who is a State legislator at any time during 
the taxable year and who makes an election under this subsection for the taxable year—  


(A) the place of residence of such individual within the legislative district which he represented 
shall be considered his home, 


(B) he shall be deemed to have expended for living expenses (in connection with his trade or 
business as a legislator) an amount equal to the sum of the amounts determined by multiplying 
each legislative day of such individual during the taxable year by the greater of—  


(i) the amount generally allowable with respect to such day to employees of the State of 
which he is a legislator for per diem while away from home, to the extent such amount does 
not exceed 110 percent of the amount described in clause (ii) with respect to such day, or 


(ii) the amount generally allowable with respect to such day to employees of the executive 
branch of the Federal Government for per diem while away from home but serving in the 
United States, and 


(C) he shall be deemed to be away from home in the pursuit of a trade or business on each 
legislative day. 


(2) Legislative days. 
For purposes of paragraph (1) , a legislative day during any taxable year for any individual shall be any 
day during such year on which—  


(A) The legislature was in session (including any day in which the legislature was not in session for 
a period of 4 consecutive days or less), or 


(B) The legislature was not in session but the physical presence of the individual was formally 
recorded at a meeting of a committee of such legislature. 


(3) Election. 
An election under this subsection for any taxable year shall be made at such time and in such manner as 
the Secretary shall by regulations prescribe. 


(4) Section not to apply to legislators who reside near capitol. 
For taxable years beginning after December 31, 1980, this subsection shall not apply to any legislator 
whose place of residence within the legislative district which he represents is 50 or fewer miles from the 
capitol building of the State. 


(i) Repealed. 


(j) Certain foreign advertising expenses. 








(1) In general. 
No deduction shall be allowed under subsection (a) for any expenses of an advertisement carried by a 
foreign broadcast undertaking and directed primarily to a market in the United States. This paragraph 
shall apply only to foreign broadcast undertakings located in a country which denies a similar deduction 
for the cost of advertising directed primarily to a market in the foreign country when placed with a 
United States broadcast undertaking. 


(2) Broadcast undertaking. 
For purposes of paragraph (1) , the term “broadcast undertaking” includes (but is not limited to) radio 
and television stations. 


(k) Stock reacquisition expenses. 


(1) In general. 
Except as provided in paragraph (2) , no deduction otherwise allowable shall be allowed under this 
chapter for any amount paid or incurred by a corporation in connection with the reacquisition of its 
stock or of the stock of any related person (as defined in section 465(b)(3)(C) ). 


(2) Exceptions. 
Paragraph (1) shall not apply to—  


(A) Certain specific deductions. Any—  


(i) deduction allowable under section 163 (relating to interest), 


(ii) deduction for amounts which are properly allocable to indebtedness and amortized over 
the term of such indebtedness, or 


(iii) deduction for dividends paid (within the meaning of section 561 ). 


(B) Stock of certain regulated investment companies. Any amount paid or incurred in connection 
with the redemption of any stock in a regulated investment company which issues only stock 
which is redeemable upon the demand of the shareholder. 


(l) Special rules for health insurance costs of self-employed individuals.  


(1) Allowance of deduction. 


(A) In general. In the case of an individual who is an employee within the meaning of section 401
(c)(1) , there shall be allowed as a deduction under this section an amount equal to the applicable 
percentage of the amount paid during the taxable year for insurance which constitutes medical 
care for the taxpayer, his spouse, and dependents. 


(B) Applicable percentage. For purposes of subparagraph (A) , the applicable percentage shall be 
determined under the following table: 


  
    For taxable years beginning                 The applicable  
    in calendar year --                         percentage is --  
 
         1999 through 2001                          60  
         2002                                       70  
         2003 and thereafter                        100.


(2) Limitations. 


(A) Dollar amount. No deduction shall be allowed under paragraph (1) to the extent that the 
amount of such deduction exceeds the taxpayer's earned income (within the meaning of section 
401(c) ) derived by the taxpayer from the trade or business with respect to which the plan 
providing the medical care coverage is established. 


(B) Other coverage. Paragraph (1) shall not apply to any taxpayer for any calendar month for 
which the taxpayer is eligible to participate in any subsidized health plan maintained by any 
employer of the taxpayer or of the spouse of the taxpayer. The preceding sentence shall be 








applied separately with respect to—  


(i) plans which include coverage for qualified long-term care services (as defined in section 
7702B(c) ) or are qualified long-term care insurance contracts (as defined in section 7702B
(b) ), and 


(ii) plans which do not include such coverage and are not such contracts. 


(C) Long-term care premiums. In the case of a qualified long-term care insurance contract (as 
defined in section 7702B(b) ), only eligible long-term care premiums (as defined in section 213(d)
(10) ) shall be taken into account under paragraph (1) . 


(3) Coordination with medical deduction. 
Any amount paid by a taxpayer for insurance to which paragraph (1) applies shall not be taken into 
account in computing the amount allowable to the taxpayer as a deduction under section 213(a) . 


(4) Deduction not allowed for self-employment tax purposes.  
The deduction allowable by reason of this subsection shall not be taken into account in determining an 
individual's net earnings from self-employment (within the meaning of section 1402(a) ) for purposes of 
chapter 2. 


(5) Treatment of certain S corporation shareholders. 
This subsection shall apply in the case of any individual treated as a partner under section 1372(a) , 
except that—  


(A) for purposes of this subsection , such individual's wages (as defined in section 3121 ) from the 
S corporation shall be treated as such individual's earned income (within the meaning of section 
401(c)(1) ), and 


(B) there shall be such adjustments in the application of this subsection as the Secretary may by 
regulations prescribe. 


(m) Certain excessive employee remuneration. 


(1) In general. 
In the case of any publicly held corporation, no deduction shall be allowed under this chapter for 
applicable employee remuneration with respect to any covered employee to the extent that the amount 
of such remuneration for the taxable year with respect to such employee exceeds $1,000,000. 


(2) Publicly held corporation. 
For purposes of this subsection, the term “publicly held corporation” means any corporation issuing any 
class of common equity securities required to be registered under section 12 of the Securities Exchange 
Act of 1934. 


(3) Covered employee. 
For purposes of this subsection, the term “covered employee” means any employee of the taxpayer if—  


(A) as of the close of the taxable year, such employee is the chief executive officer of the 
taxpayer or is an individual acting in such a capacity, or 


(B) the total compensation of such employee for the taxable year is required to be reported to 
shareholders under the Securities Exchange Act of 1934 by reason of such employee being among 
the 4 highest compensated officers for the taxable year (other than the chief executive officer). 


(4) Applicable employee remuneration. 
For purposes of this subsection —  


(A) In general. Except as otherwise provided in this paragraph, the term “applicable employee 
remuneration” means, with respect to any covered employee for any taxable year, the aggregate 
amount allowable as a deduction under this chapter for such taxable year (determined without 
regard to this subsection ) for remuneration for services performed by such employee (whether or 
not during the taxable year). 


(B) Exception for remuneration payable on commission basis. The term “applicable employee 








remuneration” shall not include any remuneration payable on a commission basis solely on account 
of income generated directly by the individual performance of the individual to whom such 
remuneration is payable. 


(C) Other performance-based compensation. The term “applicable employee remuneration” shall 
not include any remuneration payable solely on account of the attainment of one or more 
performance goals, but only if—  


(i) the performance goals are determined by a compensation committee of the board of 
directors of the taxpayer which is comprised solely of 2 or more outside directors, 


(ii) the material terms under which the remuneration is to be paid, including the performance 
goals, are disclosed to shareholders and approved by a majority of the vote in a separate 
shareholder vote before the payment of such remuneration, and 


(iii) before any payment of such remuneration, the compensation committee referred to in 
clause (i) certifies that the performance goals and any other material terms were in fact 
satisfied. 


(D) Exception for existing binding contracts. The term “applicable employee remuneration” shall not 
include any remuneration payable under a written binding contract which was in effect on 
February 17, 1993, and which was not modified thereafter in any material respect before such 
remuneration is paid. 


(E) Remuneration. For purposes of this paragraph , the term “remuneration” includes any 
remuneration (including benefits) in any medium other than cash, but shall not include—  


(i) any payment referred to in so much of section 3121(a)(5) as precedes subparagraph (E) 
thereof , and 


(ii) any benefit provided to or on behalf of an employee if at the time such benefit is 
provided it is reasonable to believe that the employee will be able to exclude such benefit 
from gross income under this chapter. 


For purposes of clause (i) , section 3121(a)(5) shall be applied without regard to section 3121(v)
(1) . 


(F) Coordination with disallowed golden parachute payments. The dollar limitation contained in 
paragraph (1) shall be reduced (but not below zero) by the amount (if any) which would have 
been included in the applicable employee remuneration of the covered employee for the taxable 
year but for being disallowed under section 280G . 


(G) Coordination with excise tax on specified stock compensation. The dollar limitation contained in 
paragraph (1) with respect to any covered employee shall be reduced (but not below zero) by the 
amount of any payment (with respect to such employee) of the tax imposed by section 4985 
directly or indirectly by the expatriated corporation (as defined in such section ) or by any member 
of the expanded affiliated group (as defined in such section ) which includes such corporation. 


(5) Special rule for application to employers participating in the troubled assets relief program. 


(A) In general. In the case of an applicable employer, no deduction shall be allowed under this 
chapter—  


(i) in the case of executive remuneration for any applicable taxable year which is 
attributable to services performed by a covered executive during such applicable taxable 
year, to the extent that the amount of such remuneration exceeds $500,000, or 


(ii) in the case of deferred deduction executive remuneration for any taxable year for 
services performed during any applicable taxable year by a covered executive, to the extent 
that the amount of such remuneration exceeds $500,000 reduced (but not below zero) by 
the sum of—  


(I) the executive remuneration for such applicable taxable year, plus 








(II) the portion of the deferred deduction executive remuneration for such services 
which was taken into account under this clause in a preceding taxable year. 


(B) Applicable employer. For purposes of this paragraph —  


(i) In general. Except as provided in clause (ii) , the term “applicable employer” means any 
employer from whom 1 or more troubled assets are acquired under a program established by 
the Secretary under section 101(a) of the Emergency Economic Stabilization Act of 2008 if 
the aggregate amount of the assets so acquired for all taxable years exceeds $300,000,000. 


(ii) Disregard of certain assets sold through direct purchase. If the only sales of troubled 
assets by an employer under the program described in clause (i) are through 1 or more direct 
purchases (within the meaning of section 113(c) of the Emergency Economic Stabilization 
Act of 2008), such assets shall not be taken into account under clause (i) in determining 
whether the employer is an applicable employer for purposes of this paragraph . 


(iii) Aggregation rules. Two or more persons who are treated as a single employer under 
subsection (b) or (c) of section 414 shall be treated as a single employer, except that in 
applying section 1563(a) for purposes of either such subsection, paragraphs (2) and (3) 
thereof shall be disregarded. 


(C) Applicable taxable year. For purposes of this paragraph , the term “applicable taxable year” 
means, with respect to any employer—  


(i) the first taxable year of the employer—  


(I) which includes any portion of the period during which the authorities under section 
101(a) of the Emergency Economic Stabilization Act of 2008 are in effect (determined 
under section 120 thereof), and 


(II) in which the aggregate amount of troubled assets acquired from the employer 
during the taxable Year pursuant to such authorities (other than assets to which 
subparagraph (B)(ii) applies), when added to the aggregate amount so acquired for all 
preceding taxable years, exceeds $300,000,000, and 


(ii) any subsequent taxable year which includes any portion of such period. 


(D) Covered executive. For purposes of this paragraph —  


(i) In general. The term “covered executive” means, with respect to any applicable taxable 
year, any employee—  


(I) who, at any time during the portion of the taxable year during which the authorities 
under section 101(a) of the Emergency Economic Stabilization Act of 2008 are in 
effect (determined under section 120 thereof), is the chief executive officer of the 
applicable employer or the chief financial officer of the applicable employer, or an 
individual acting in either such capacity, or 


(II) who is described in clause (ii) . 


(ii) Highest compensated employees. An employee is described in this clause if the employee 
is 1 of the 3 highest compensated officers of the applicable employer for the taxable year 
(other than an individual described in clause (i)(I) ), determined—  


(I) on the basis of the shareholder disclosure rules for compensation under the 
Securities Exchange Act of 1934 (without regard to whether those rules apply to the 
employer), and 


(II) by only taking into account employees employed during the portion of the taxable 
year described in clause (i)(I) . 


(iii) Employee remains covered executive. If an employee is a covered executive with 
respect to an applicable employer for any applicable taxable year, such employee shall be 
treated as a covered executive with respect to such employer for all subsequent applicable 








taxable years and for all subsequent taxable years in which deferred deduction executive 
remuneration with respect to services performed in all such applicable taxable years would 
(but for this paragraph) be deductible. 


(E) Executive remuneration. For purposes of this paragraph , the term “executive remuneration” 
means the applicable employee remuneration of the covered executive, as determined under 
paragraph (4) without regard to subparagraphs (B), (C), and (D) thereof. Such term shall not 
include any deferred deduction executive remuneration with respect to services performed in a 
prior applicable taxable year. 


(F) Deferred deduction executive remuneration. For purposes of this paragraph , the term 
“deferred deduction executive remuneration” means remuneration which would be executive 
remuneration for services performed in an applicable taxable year but for the fact that the 
deduction under this chapter (determined without regard to this paragraph ) for such remuneration 
is allowable in a subsequent taxable year. 


(G) Coordination. Rules similar to the rules of subparagraphs (F) and (G) of paragraph (4) shall 
apply for purposes of this paragraph . 


(H) Regulatory authority. The Secretary may prescribe such guidance, rules, or regulations as are 
necessary to carry out the purposes of this paragraph and the Emergency Economic Stabilization 
Act of 2008, including the extent to which this paragraph applies in the case of any acquisition, 
merger, or reorganization of an applicable employer. 


Caution: Subsecs. (n) and (o) , following, are effective for services provided after 2/2/93, and on or before 
12/31/95. Subsec. (o) has been redesignated as subsec. (p) by Sec. 1204(a) of P.L. 105-34. For subsec. (p) see 
below. For effective date of the provisions of Sec. 1204(a) of P.L. 105-34, see notes following this Code Sec.  


(n) Special rule for certain group health plans. 


(1) In general. 
No deduction shall be allowed under this chapter to an employer for any amount paid or incurred in 
connection with a group health plan if the plan does not reimburse for inpatient hospital care services 
provided in the State of New York—  


(A) except as provided in subparagraphs (B) and (C) , at the same rate as licensed commercial 
insurers are required to reimburse hospitals for such services when such reimbursement is not 
through such a plan, 


(B) in the case of any reimbursement through a health maintenance organization, at the same rate 
as health maintenance organizations are required to reimburse hospitals for such services for 
individuals not covered by such a plan (determined without regard to any government-supported 
individuals exempt from such rate), or 


(C) in the case of any reimbursement through any corporation organized under Article 43 of the 
New York State Insurance Law, at the same rate as any such corporation is required to reimburse 
hospitals for such services for individuals not covered by such a plan. 


(2) State law exception. 
Paragraph (1) shall not apply to any group health plan which is not required under the laws of the State 
of New York (determined without regard to this subsection or other provisions of Federal law) to 
reimburse at the rates provided in paragraph (1) . 


(3) Group health plan. 
For purposes of this subsection , the term “group health plan” means a plan of, or contributed to by, an 
employer or employee organization (including a self-insured plan) to provide health care (directly or 
otherwise) to any employee, any former employee, the employer, or any other individual associated or 
formerly associated with the employer in a business relationship, or any member of their family. 


(o) Treatment of certain expenses of rural mail carriers. 


(1) General rule. 
In the case of any employee of the United States Postal Service who performs services involving the 
collection and delivery of mail on a rural route and who receives qualified reimbursements for the 
expenses incurred by such employee for the use of a vehicle in performing such services—  








(A) the amount allowable as a deduction under this chapter for the use of a vehicle in performing 
such services shall be equal to the amount of such qualified reimbursements; and 


(B) such qualified reimbursements shall be treated as paid under a reimbursement or other expense 
allowance arrangement for purposes of section 62(a)(2)(A) (and section 62(c) shall not apply to 
such qualified reimbursements). 


(2) Special rule where expenses exceed reimbursements. 
Notwithstanding paragraph (1)(A) , if the expenses incurred by an employee for the use of a vehicle in 
performing services described in paragraph (1) exceed the qualified reimbursements for such expenses, 
such excess shall be taken into account in computing the miscellaneous itemized deductions of the 
employee under section 67 . 


(3) Definition of qualified reimbursements. 
For purposes of this subsection , the term “qualified reimbursements” means the amounts paid by the 
United States Postal Service to employees as an equipment maintenance allowance under the 1991 
collective bargaining agreement between the United States Postal Service and the National Rural Letter 
Carriers' Association. Amounts paid as an equipment maintenance allowance by such Postal Service 
under later collective bargaining agreements that supersede the 1991 agreement shall be considered 
qualified reimbursements if such amounts do not exceed the amounts that would have been paid under 
the 1991 agreement, adjusted for changes in the Consumer Price Index (as defined in section 1(f)(5) ) 
since 1991. 


(p) Treatment of expenses of members of reserve component of Armed Forces of the United States. 
For purposes of subsection (a)(2) , in the case of an individual who performs services as a member of a 
reserve component of the Armed Forces of the United States at any time during the taxable year, such 
individual shall be deemed to be away from home in the pursuit of a trade or business for any period during 
which such individual is away from home in connection with such service. 


(q) Cross reference. 


(1) For special rule relating to expenses in connection with subdividing real property for sale, see section 
1237 . 


(2) For special rule relating to the treatment of payments by a transferee of a franchise, trademark, or 
trade name, see section 1253 . 


(3) For special rules relating to—  


(A) funded welfare benefit plans, see section 419 , and 


(B) deferred compensation and other deferred benefits, see section 404 . 
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Headnote: 


Rev. Rul. 61-221, 1961-2 CB 34 -- IRC Sec. 162 [CAUTION: This Rev Rul has been superseded by  Rev Rul 75-
170, 1975-1 CB 60.]  


Reference(s): Code Sec. 162; 


Full Text: 


The Internal Revenue Service will follow the recent decision of the United States Court of Appeals for the Fifth 
Circuit in F. M. Williams v. George D. Patterson, 286 Fed. (2d) 333 (1961). 


The issue in that case was whether a railroad conductor who was assigned to regularly scheduled trains running 
between his home terminal in Montgomery, Alabama, and Atlanta, Georgia, and whose round trips usually required a 
16-hour absence from Montgomery and included a six-hour layover in Atlanta -- during which he habitually ate two 
meals and rented a hotel room where he slept and bathed before starting his return trip -- could deduct the cost of 


such meals, lodging and tips as traveling “away from home” expenses under  section 162(a)(2) of the Internal 
Revenue Code of 1954. 


The Service had contended that the taxpayer was not away from home on such trips because they were not 


“overnight” trips, as that term is explained in  Revenue Ruling 54-497, C.B. 1954-2, 75, at 78-79, for the reason 
that Williams' trips did not necessitate his absence from his home terminal for a minimum period which lasted 
substantially longer than an ordinary days' work and during which his duties required him to obtain necessary sleep in 
Atlanta. 


The court concluded, however, that Williams had satisfied the dual test prescribed by the Service since his 16-hour 
absence on such round trips (including one hour for discharging his duties before leaving, and after returning to, his 
home terminal) was substantially longer than an ordinary workday, and it was reasonably necessary for Williams to 
sleep during his layover in order to carry out his assignment, even though there was no statute, regulation or 
railroad order requiring him to sleep and rest prior to his return run. 


The Service agrees with the court in interpreting  Revenue Ruling 54-497 as allowing the deduction in this case 
and concurs in general with the court's understanding that the “correct rule” governing the deductibility of such 
expenses is as follows: 


If the nature of the taxpayer's employment is such that when away from home, during 
released time, it is reasonable for him to need and to obtain sleep or rest in order to meet 
the exigencies of his employment or business demands of his employment, his expenditures 
(including incidental expenses, such as tips) for the purpose of obtaining sleep or rest are 
deductible traveling expenses under section 162(a)(2) of the 1954 Code.


However, the Service does not consider the brief interval during which an employee may be released from duty for 
the purpose of eating rather than sleeping as constituting an adequate rest period to satisfy the “overnight” rule as 








a test for the deductibility of meal expenses on business trips completed within one day. See Sam J. Herrin, et ux. 
v. Commissioner, 28 T.C. 1303(1957); and Allan L. Hanson, et ux. v. Commissioner, 35 T.C. 413 (1960). 
1 


  Based on Technical Information Release 344, dated November 2, 1961. 
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FREDERICK J. BARRY, 54 TC 1210, 


Frederick J. and June M. Barry, Petitioners v. Commissioner of Internal Revenue, Respondent


Case Information: 


HEADNOTE 


1. BUSINESS EXPENSES—Traveling expenses—scope and meaning—meaning of "travel while away from 
home"—the "sleep or rest" rules. Business expense deduction denied consulting engineer for cost of meals during 
one-day business trips: he wasn't away from home when trips were made. Although he worked 16 to 19 hours per 
day and rested briefly in this car, he always returned home at night. 


Reference(s): 1970 P-H Fed. ¶ 11,367(3).  


Syllabus 


Official Tax Court Syllabus


The petitioner made 1-day business trips requiring 16 to 19 hours, during which he generally rested once or twice 
briefly in his automobile. He always returned home at night. Held, the cost of meals consumed during these long 
workdays are not deductible. 


Counsel 


Frederick J. Barry, pro se. 


William T. Hayes, for the respondent. 


Simpson, Judge: 


The respondent determined a deficiency of $332.55 in the income tax of the petitioners for the taxable year 1966. 
Of this amount, $301.25 is in dispute. The issue for decision is whether the petitioners may deduct amounts spent 
by Mr. Barry for meals consumed on 1-day business trips of 16 to 19 hours, during which he rested briefly in his car.  


FINDINGS OF FACT 


Some of the facts have been stipulated, and those facts are so found. 


[pg. 1210] 


Code Sec(s): 


Docket: Docket No. 1420-69SC. 


Date Issued: 06/08/1970 


Judge: Opinion by SIMPSON, J.


Tax Year(s): Year 1966.


Disposition: Decision for Commissioner.








The petitioners, Frederick J. Barry and June M. Barry, are husband and wife, who maintained their legal residence in 
Rollinsford, N.H., at the time the petition was filed in this case. For the taxable year 1966, they filed their joint 
Federal income tax return, using the cash method of accounting, with the district director of internal revenue, 
Portsmouth, N.H. Mr. Barry will be referred to as the petitioner. 


The petitioner is a consulting management engineer, who maintains his office in his home in Rollinsford. He works 
alone. His work requires him to study and analyze the functioning of his client-companies with respect to production, 
purchasing, marketing, engineering, and accounting, with the objective of advising them how to perform these 
functions more efficiently and economically. In return for such services, the petitioner charges a fixed fee, which 
constitutes his total compensation for the work. 


During 1966, the petitioner had clients with places of business in Massachusetts, Connecticut, and Rhode Island. He 
serviced these clients by making 1-day trips to their respective places of business. On no occasion during 1966 was 
he away from home overnight on a business trip. He generally scheduled his visits to each client on alternate days, 
so that in most cases it would not have been helpful to him to stay away from home overnight. Another motive for 
returning home at night was to minimize expenses. He spent no money for rest or lodging facilities on any of these 
trips. 


The petitioner made about 235 such business trips in 1966. Approximately 84 percent of these trips were to 
Massachusetts. Each trip to[pg. 1211] Massachusetts covered an average distance of 75 miles one way and 
required about 1 1/2 hours. Approximately 15 percent of the trips were to Connecticut, with an average distance of 
200 miles one way and a driving time of 3 to 4 hours. The remainder of the trips, to Rhode Island, had an average 
distance of about 150 miles one way and a driving time of 2 1/2 hours. 


The petitioner typically left his home at about 6:30 a.m., if his destination was in Massachusetts, or an hour earlier, 
if his destination was Connecticut. He usually arrived home around midnight, with 10:30 p.m. being the earliest time 
of arrival. Because he charged each client a fixed price for the job, he worked long days in order to finish the work 
as soon as possible. 


He occasionally ate breakfast on the road during the morning trip, and he always ate lunch and usually ate dinner 
near the client's place of business. Generally, he returned to the client's place of business after dinner, so that he 
could have access to company files when the employees were not using them. Sometimes, he had dinner after 
finishing his work at the client's place of business, and started the trip home after dinner. On these occasions, he 
did not wait until arriving home to eat dinner because he felt that 11:30 p.m. or midnight was not a reasonable hour 
to eat dinner at home. 


Almost always, the petitioner stopped at a rest area alongside the highway on the return trip and rested for a period 
which was generally 15 to 20 minutes, but sometimes longer. Occasionally, he took similar rests during his morning 
journeys. He kept a blanket and throw pillow in his car for this purpose. On his trips home from Massachusetts, the 
petitioner generally rested at a spot located 5 to 15 miles from his client's place of business. Sometimes he slept and 
sometimes he didn't, but the period of rest with his eyes closed refreshed the petitioner enough so that he could 
drive the remaining distance. The petitioner felt that his highway rests, particularly those at night, were necessary 
for his safety, as they helped to keep him awake while driving. 


The petitioner kept a careful and detailed record of amounts he spent for meals. On his 1-day business trips during 
1966, the petitioner spent $3,348.47 for meals. Of this amount, $1,535.26 was allowed as a deductible 
entertainment expense, but the respondent disallowed a deduction for the remaining $1,813.21 on the ground that 
such amount was spent for personal meals. 


OPINION 


In this case, we meet again the respondent's "overnight rule," under which he holds that a taxpayer is not away 
from home for tax purposes[pg. 1212] unless his trip requires a period for sleep or rest. Here, the petitioner seeks to 
deduct the cost of meals consumed while on 1-day business trips of 16 to 19 hours, during which he rested briefly in 
his automobile. 


Ordinarily, meals are nondeductible under  section 262 of the Internal Revenue Code of 1954 1 as "personal, living, 


and family expenses."Jerome Mortrud ,  44 T.C. 208 (1965). For the meals to be deductible as traveling 
expenses, the petitioner must prove that the meals were eaten while he was traveling away from home in pursuance 
of a trade or business under section 162(a)(2). The respondent takes the position that a taxpayer is not away from 
home, except when he is on a trip that requires sleep or rest, and that interpretation of the statute was upheld by 


the Supreme Court inUnited States v. Correll,  389 U.S. 299 (1967). The Court found that it was a reasonable 
interpretation of the statute and that since it was a longstanding administrative interpretation, it had in effect been 








approved by the reenactment of the statute. 


The petitioner argues that his case is distinguishable fromCorrell and not governed by it. He points out that his 
workday was longer, and that he did stop for a necessary rest period. Though there are some factual differences, 
we have concluded that they are not sufficient to distinguish Correll and that this case is governed byCorrell. 


Correll involved a traveling salesman who left home each day at about 5 a.m. and ate breakfast and lunch on the 
road, but arrived home in time for dinner. He seldom traveled farther than 55 miles from his home, but he ordinarily 
drove a total of 150 to 175 miles per day. Despite these factual differences, the rationale given by the Supreme 
Court for its conclusion indicates that it would reach the same result in the case before us. The Supreme Court said 
in Correll that it thought that the respondent's sleep-or-rest rule achieved a "substantial fairness" because it"places 
all one-day travelers on a similar tax footing , rather than discriminating against intracity travelers and commuters, 
who of course cannot deduct the cost of meals they eat on the road." (389 U.S. at 303. Emphasis supplied.) It 
found that the respondent was justified in denying a deduction for meals when no lodging was secured, and although 
it recognized that the overnight rule does cause some questionable distinctions, it thought the rule justifiable as a 
reasonable rule for distinguishing between the deductible and nondeductible traveling expenses. When those 
considerations are applied to the facts before us, including the greater length of the petitioner's workday, we find 
that the factual differences are immaterial and that the petitioner was not away from home within the established 
meaning of the statute. 


Moreover, the petitioner's case is not distinguishable on the ground that he generally took a short rest during his 
return trip, because we[pg. 1213] think that the term "sleep or rest" as used inCorrell was meant to signify 
something more than the type of rest that Mr. Barry enjoyed. The Supreme Court, in explaining its understanding of 
the respondent's rule which it was upholding in Correll, said at 389 U.S. 304—305:  


Ordinarily, at least, only the taxpayer who finds it necessary to stop for sleep or rest incurs significantly higher living 
expenses as a direct result of his business travel,18[footnote omitted] and Congress might well have thought that 
only taxpayers in that category should be permitted to deduct their living expenses while on the road.19 *** 
[Footnotes omitted.] 


The type of sleep or rest in which Mr. Barry habitually indulged is not the type that would ordinarily add to expenses. 
Rather, it is the sort of rest that anyone can, at any time, without special arrangement and without special 
expense, take in his own automobile or office. 


Prior to the Supreme Court's decision in Correll, the deduction for meals was allowed to a railroad conductor who, 
during his 6-hour lay-over period in the middle of a workday spanning 17 to 18 hours, regularly rented a room in a 
hotel near the railroad station. At the hotel, he ate lunch and dinner, rested, slept, and bathed before beginning his 


return journey. Williams v. Patterson,  286 F. 2d 333 (C.A. 5, 1961). In that case, the "rest" involved was 
substantial in time, and special provision was made for it; his rest was not confined to a mere pause in the daily 
work routine. The respondent by ruling had held that the expenses of meals and lodging were deductible under such 


circumstances, and he announced his intention to follow the Williams decision. I.T. 3395, 1940-2 C.B. 64;  Rev. 
Rul. 61-221, 1961-2 C.B. 34. It seems clear that the rest period which is contemplated in the respondent's overnight 
rule, and which was approved by the Supreme Court in Correll, is the type illustrated by Williams, and not the brief 
rest period taken by the petitioner. 


In Commissioner v. Bagley,  374 F.2d 204 (C.A. 1,1967), remanding  46 T.C. 176 (1966), certiorari denied 389 
U.S. 1046 (1968), the taxpayer, whose occupation was much like that of the present petitioner, made 1-day 
business trips which spanned 16 hours. Usually, his one-way driving distance was between 70 and 75 miles. He ate 
all three meals during the course of the workday, with breakfast and dinner being consumed during the morning and 
evening journeys. Most of the trips involved inBagley were strikingly similar to the petitioner's trips to Massachusetts 
in both distance traveled and amount of time consumed between leaving home in the morning and arriving home at 
night. InBagley , there is no indication that the taxpayer was required to stop for sleep or rest. The First Circuit 
vacated our decision for the taxpayer and approved the respondent's overnight rule. It found that "travel away from 
home" did not include "a diurnal round starting and ending at home." Thus, the First Circuit also held that when a 
taxpayer[pg. 1214] made a 1-day trip, even one about as long as the petitioner's, he was not away from home 
within the meaning of section 162(a)(2). 


The petitioner seeks to distinguish his case from Bagley on the additional ground that the taxpayer in that case lived 
alone and generally would not have eaten at home even if he had not been traveling, whereas the petitioner had a 
family and would have eaten dinner with them if he had reached home in time. This subtle difference does not 
remove this case from the applicability of the Correll and Bagley holdings. In part, the overnight rule was approved 
by the Supreme Court inCorrell because it was simple to administer and provided a definite and easily ascertained 
answer in each case. United States v.Correll, supra at 302-303. Similarly, in Bagley, the First Circuit accepted the 
respondent's overnight rule as the most workable rule of thumb to be applied in these cases. It is altogether clear 








inBagley that the existence of the petitioner's family and his desire to eat with them when possible would make no 
difference in the holding of the court. 


The petitioner also argues that his expenditures for meals are deductible under section 162(a), independently of 
section 162(a)(2). That part of section 162(a) which precedes the numbered paragraphs allows a deduction for all 
the "ordinary and necessary expenses paid or incurred during the taxable year in carrying on any trade or business." 
However, the petitioner points to no authority supporting the deductibility of his meals under the ordinary-and-
necessary provision of section 162(a), and we know of no such authority. Section 162(a)(2) expressly deals with 
the expenses of traveling, including the expenses of meals and lodging while traveling away from home, and after 
considerable litigation, the Supreme Court has now restricted the deduction for meals to trips which require a sleep 
or rest period. There is nothing to indicate that the ordinary-and-necessary provision should be construed so as to 


achieve a more liberal rule. See Bulova Watch Co. v. United States,  365 U.S. 753 (1961); Central Commercial 


Co. v. Commissioner,  337 F.2d 387 (C.A. 7, 1964), affirming  40 T.C. 901 (1963); Hudson City Savings Bank, 


 53 T.C. 70, 75 (1969). Cf. United States v. Correll, supra. 


Whatever may have been the view of this Court in the past, the Supreme Court has settled the issue by its decision 
in Correll, and we believe that the case before us is indistinguishable fromCorrell. Accordingly, we hold that the 
petitioner was not away from home within the meaning of section 162(a)(2) when he made his 1-day business trips 
during 1966. 


Decision will be entered for the respondent. 
1 


  All statutory references are to the Internal Revenue Code of 1954. 


© 2010 Thomson Reuters/RIA. All rights reserved. 








Checkpoint Contents
  Federal Library
    Federal Source Materials
      Federal Tax Decisions
        American Federal Tax Reports
          American Federal Tax Reports (Prior Years)
            1971
              AFTR 2d Vol. 27
                27 AFTR 2d 71-415 - 27 AFTR 2d 71-301 
                  BARRY v. COMM., 27 AFTR 2d 71-334 (435 F.2d 1290), (CA1), 12/24/1970 


American Federal Tax Reports 


BARRY v. COMM., Cite as 27 AFTR 2d 71-334 (435 F.2d 1290), 12/24/1970  


Frederick J. BARRY et ux, PETITIONERS, APPELLANTS v. COMMISSIONER of Internal Revenue, RESPONDENT, 
APPELLEE.


Case Information: 


HEADNOTE 


1. BUSINESS EXPENSES—Travel [pg. 71-335] expense—scope and meaning of travel expense—meaning of 
"travel while away from home." Traveling expense deduction denied consulting engineer for cost of meals during 
one-day business trips: He didn't fulfill "sleep or rest" rule. Although he worked 16 to 19 hours per day and rested 
briefly in his car, he wasn't away from home when trips were made since he always returned home at night. 


Reference(s): 1971 P-H Fed. ¶ 11,367(3).  


OPINION 


Frederick J. Barry, pro se. 


On Petition For Review of the Decision of the Tax Court of the United States. 


Before ALDRICH, Chief Judge, McENTEE and COFFIN, Circuit Judges. 


Judge: PER CURIAM: 


[1] Taxpayer is a consulting engineer who travels a great deal, but sleeps at home. He seeks to deduct the cost of 


his meals on the road under Int. Rev. Code  of 1954 § 162(a)(2), even though his work day is extraordinarily like 


that of the taxpayer who unsuccessfully made the same claim in Commissioner v. Bagley, 1 Cir., 1967,  374 F.2d 


204 [  19 AFTR 2d 924], cert. denied 389 U.S. 1046. He would distinguish that case, first, on the ground that he 
traveled more miles than Bagley, and consequently spent more hours away, and secondly, on the theory that for 
this reason he was obliged to "sleep or rest." The Commissioner disallowed the deduction and the Tax Court agreed. 
Barry v. Commissioner, 1970, . Taxpayer petitions for review. 


Taxpayer's distinctions are without substance. The Commissioner's rule, known as the overnight rule, and approved 


Code Sec(s):


Court Name: U.S. Court of Appeals, First Circuit, 


Docket No.: No. 7737,


Date Decided: 12/24/1970 


Prior History: Per Curiam affirming  54 TC 115 (Opinion by Simpson,J. ) affirmed.


Tax Year(s): Year 1966.


Disposition: Decision for Govt.


Cites: 27 AFTR 2d 71-334, 435 F2d 1290, 71-1 USTC P 9126.








in United States v. Correll, 1967,  389 U.S. 299 [  20 AFTR 2d 5845], is particularly aimed at formulating an 
objective test which will obviate individual analysis of countless factual variations. The tax involved is too small to 
warrant case by case haggling over minor differences. Correll, ante at 302-04; Bagley, ante at 207. Nor does 
taxpayer qualify as one obliged to sleep or rest simply because the length of his trip tired him, and he stopped by 
the side of the road for a brief nap. The Court in Correll noted, in support of the Commissioner's rule, that "[o]
rdinarily, at least, only the taxpayer who finds it necessary to stop for sleep or rest incurs significantly higher living 
expenses as a direct result of his business travel." 389 U.S. at 304. The rule requires a stop of sufficient duration 
that it would normally be related to a significant increase in expenses. Even assuming that there might be instances 
in which this could be less than overnight, a matter on which we intimate no view, clearly taxpayer did not meet this 
requirement by catnapping in his automobile. 


Finally, taxpayer's argument that his meals cost more on the road than if he had been able to eat at home is one 
that could be made by any taxpayer, even commuters who purchase only a noon meal. It is meritless. 


This case clearly calls for disposition under Local Rule 6 without oral argument. The decision of the Tax Court is 
affirmed. 


© 2010 Thomson Reuters/RIA. All rights reserved. 
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1. Business expenses—travel away from home—layovers—meal and incidental expenses. Ferryboat captain 
qualified as being “away from home” for Code Sec. 162(a)(2) purposes during off-season tours that were completed 
within 24 hours but included 6 to 7 hour layovers: facts, including demanding nature of taxpayer's job and that he 
needed to be alert during long work hours to ensure passenger and crew safety, showed that it was reasonable for 
him to obtain sleep or rest to meet job exigencies and demands. And, 6 to 7 hour layover time was of sufficient 
duration to reflect increased expense incurrence. But, taxpayer wasn't considered away from home during peak 
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so as to cause significant expense increase. 
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rate—reductions—partial day rule. Ferryboat captain's consistent application of full federal M&IE rate, with 
respect to off-season tours that were of 15 to 17 hour duration “away from home” with long layovers, was upheld 
over IRS's objection: full rate application was appropriate considering length of taxpayer's workday and in accord 
with operative revenue procedures. IRS's contrary determination, that taxpayer was required to prorate or reduce 
rate to reflect only partial vs. full day because he was away from home less than 24 hours, was erroneous. 


Reference(s): ¶ 2745.17(60) ; ¶ 2745.12(5) Code Sec. 274  


3. Business expenses—travel away from home—meal and incidental expenses—50% limitation—food and 
beverage. Ferryboat captain's deduction for M&IE, incurred during off-season tours that were of 15 to 17 hour 
duration away from home with long layovers, were subject to Code Sec. 274(n)(1) deduction limitation. Expenses, 
which taxpayer computed and substantiated pursuant to operative revenue procedures and federal rate, were 
treated as food and beverage expense within meaning of Code Sec. 274(n)(1) . And, taxpayer didn't show that he 
qualified for Code Sec. 274(n)(2) exception for food or beverage expense required by law to be provided crew or 
that would be required by law to be provided crew if vessel were operated at sea. Also, fact that IRS never raised 
Code Sec. 274(n) issue until post-trial brief was irrelevant where taxpayer wasn't surprised or prejudiced by same.  


Reference(s): ¶ 2745.12(45) Code Sec. 274  
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Official Tax Court Syllabus


 P was a ferryboat captain for a company that carried travelers on sea voyages to destinations on Puget 
Sound, Washington. The company's home port was in Seattle, Washington. P worked approximately 15- 
to 17-hour days on turnaround runs completed within 24 hours that each included a 6-hour layover at 
an away-from-home port during off-season voyages and a 1/2- to 1-hour layover at an away from home 
port during peak-season voyages. P paid for his meals and incidental expenses (M&IE) while traveling.  


P reported his M&IE incurred during these layovers as miscellaneous itemized deductions under  sec. 
162(a)(2), I.R.C., for 2001, 2002, and 2003. The deduction amounts were ascertained from the Federal 


per diem rates for M&IE as prescribed under  Rev. Proc. 2000-39, 2000-2 C.B. 340, and its 
successors.


R denied the deductions, determining that P was not “away from home” within the meaning under  
sec. 162(a)(2), I.R.C., because his voyages did not require him to obtain sleep or rest. Additionally, R 
argues that if P is considered “away from home” and is entitled to deduct his M&IE, P was required to 
prorate and reduce those expenses for a partial day of travel away from home and was required to 


further reduce these expenses by 50 percent pursuant to  sec. 274(n), I.R.C. 


Held: Petitioner was “away from home” for purposes under  sec. 162(a)(2), I.R.C., and may deduct 
M&IE incurred while obtaining sleep or rest during the 6-hour layovers. 


Held, further, P may deduct the [pg. 125] allowable Federal M&IE rate for a full day of travel. 


Held, further, P is required to reduce his allowable M&IE by 50 percent pursuant to  sec. 274(n), 
I.R.C. 


Counsel 


Gregory L. White, for petitioners. 


Lisa M. Oshiro, for respondent. 


HAINES, Judge 


Respondent determined deficiencies in petitioners' Federal income taxes for 2001, 2002, and 2003 (years at issue) of 
$3,011, $3,119, and 3,250, respectively. 1  


After concessions, 2 the issues for decision are: (1) Whether Marc G. Bissonnette (petitioner) was “away from 


home” within the meaning of  section 162(a)(2) by virtue of his duties as a passenger ferryboat captain on 
turnaround voyages completed within 24 hours; (2) if petitioner was “away from home”, whether he is required to 
prorate and reduce his allowable meals and incidental expenses (M&IE) for a partial day of travel away from home; 
and (3) if petitioner was “away from home”, whether he is required to further reduce his allowable M&IE by 50 


percent pursuant to  section 274(n). 


FINDINGS OF FACT 


A. Petitioner's Education and Employment 


The parties' stipulation of facts and the attached exhibits are incorporated herein by this reference, and the facts 
stipulated are so found. At the time the petition was filed, petitioners resided in Kingston, Washington. Kingston is a 
community on the Kitsap Peninsula, Washington, on Puget Sound. [pg. 126] 


After petitioner graduated from high school in 1976, he was nominated to at tend the Merchant Marine Academy by 
Senator Claiborne Pell. Petitioner graduated from the Academy in 1980 with a bachelor of science degree. For the 
next 4 to 5 years, petitioner operated deep sea vessels. He then returned to school to earn a master's degree in 
marine transportation at the University of Rhode Island in 1985. Petitioner has two oceans licenses. One permits him 








to be master of a ship up to 1,600 tons, the other to be a third mate on a ship without limitations as to the ship's 
tonnage. 


During the years at issue, petitioner was employed as the director of marine operations and senior captain for Clipper 
Navigation, Inc. (the company). The company owned and operated ferryboats that carried travelers on sea voyages 
throughout Puget Sound. The company's main office, terminal, and home port are in Seattle, Washington. 


The company paid petitioner an hourly rate. His duties included captaining the ferryboats named Victoria Clipper 
(Clipper), Victoria Clipper III (Clipper III), and the Lewis and Clark to Victoria, B.C., Canada (Victoria), and/or Friday 
Harbor, Washington, in the San Juan Islands (Friday Harbor). On all voyages, each ferryboat was maintained by a 
crew and a first mate. 3 Each ferryboat carried up to 1,200 passengers, and as captain petitioner was responsible 
for the safety of all passengers. This responsibility required his full attention at all times. Any trouble or incident on 
the ferryboat during a voyage was his responsibility. 


The voyages petitioner captained began and ended within the same 24-hour period at the company's home port in 
Seattle, Washington. He generally worked 15 to 17 hours a day for 7 consecutive days with the following 7 
consecutive days off. He typically began work as early as 5 a.m. to 6 a.m. to prepare the ferryboat and was 
released from duty between 8 p.m. to 10 p.m. and occasionally as late as midnight. 


The time fluctuations were a result of changes in the company's schedule and a variety of other unpredictable 
factors, including U.S. Customs and Border Protection security checks, high sea levels, poor weather, maintenance 
problems, log tows, fueling, interference by recreational boats, minimum wake requests, and assisting with rescues 
or medical [pg. 127] emergencies. For example, if weather conditions were severe, petitioner would need to take an 
alternative route which could extend travel time by approximately 2 1/2 hours. 


At the end of a workday, petitioner usually did not have time to return to his personal residence for dinner. On 
account of his early starting time and long commute to and from his residence, he remained in Seattle and slept on a 
cot stored aboard one of the company's vessels. The company did not require him to stay overnight, pay him during 
this time, nor provide him an allowance for meals or incidental expenses. Regardless, during overnight periods he 
helped out with maintenance problems and kept watch for bad weather. On one occasion, severe weather forced 
petitioner to move a ferryboat in the middle of the night. Usually half of the captains employed by the company stay 
overnight on the ferryboats. 4  


The company's voyages during the year are classified as occurring during either peak travel season or off-peak 
travel season. 


B. Peak Travel Season 


In the years at issue, the peak travel seasons began May 19, 2001, June 8, 2002, and June 7, 2003, and each 
generally lasted though September 9 of the year in which it began. Petitioner ordinarily captained the Clipper III in 
2001 and 2002 on a schedule servicing both Friday Harbor and Victoria on the same day. Because the company 
leased the Clipper III to the United States Navy in 2003, petitioner captained its replacement, the Lewis and Clark. 
The Lewis and Clark was smaller and slower than the Clipper III. As a result, the company altered the peak-season 
schedule to limit the voyages to Friday Harbor and discontinued the Friday Harbor to Victoria leg of the voyage for 
the entire season. Occasionally, petitioner captained another ferryboat because of a shift trade with another 
captain or to cover for an ill captain. 5  


The ferryboats petitioner captained during the peak-seasons for the years at issue generally followed the schedules 
below: [pg. 128] 


      Departure/arrival           2001           2002           2003 
      -----------------           ----           ----           ---- 
      Depart Seattle /1/        7:30 a.m.  7:45 a.m.  7:45 a.m. 
      Arrive Friday Harbor     10:30 a.m.  11:15 a.m.  11:15 a.m. 
      Depart Friday Harbor     11:00 a.m.  11:45 a.m.  -- 
      Arrive Victoria          12:45 p.m.  1:30 p.m.  -- 
      Depart Victoria           1:45 p.m.  2:00 p.m.  -- 
      Arrive Friday Harbor      3:30 p.m.  3:45 p.m.  -- 
      Depart Friday Harbor      4:00 p.m.  4:15 p.m.  4:30 p.m. 
      Arrive Seattle /2/        7:00 p.m.  7:15 p.m.  7:15 p.m. 
 
      /1/ Passengers generally start boarding 45 minutes to an hour 
          before departure. 
      /2/ As stated above, the Seattle arrival time could be later 








          because of unpredictable circumstances. 


In 2001 and 2002, the Clipper III had a 30-minute-to-1-hour layover in Victoria and Friday Harbor. In 2003, the 
Lewis and Clark voyages had a layover in Friday Harbor that lasted over 5 hours. During all layovers neither 
petitioner nor the crew were off duty, and during the 5-hour layover petitioner usually fueled the ferryboat and 
continually moved it to different locations because of harbor congestion. Because petitioner did not go off duty 
during these voyages, the company provided a second captain capable of maintaining the ferryboat to allow 
petitioner time to rest. 


Petitioner did not provide receipts to substantiate his M&IE incurred during peak-season layovers or during on-board 
rest breaks. Instead, he used the allowable Federal M&IE rate for the locality of travel. 6  


C. Off-Peak Travel Season  


In the years at issue, each off-peak travel season ran from September 9 until the next year's peak-season began. 
During each off-peak season petitioner typically captained the Clipper from Seattle to Victoria and back. The Clipper 
generally departed Seattle between 7:30 and 8:30 a.m., arrived in Victoria between 10:30 and 11 a.m., departed 
Victoria between 5 and 6:30 p.m., and arrived back in Seattle between 8:30 [pg. 129] p.m. and 9:30 p.m. During 
the 6- to 7-hour layover the passengers would explore the city of Victoria.  


The company provided a four-bedroom condominium in Victoria where the Clipper's crew rested during the layover. 
Because most of the crew were young and noisy, petitioner did not go to the condominium. Instead, he had lunch, 
swam for 30 minutes, and returned to the Clipper to sleep or rest for approximately 4 hours on a cot he stored on 
board. If the sleeping accommodations on the ferryboat had not been available, petitioner would have rented a room 
at a hotel. 


Petitioner was neither paid an hourly wage for the layover period in Victoria nor reimbursed for M&IE he incurred 
during these layovers. Petitioner did not provide receipts to substantiate his M&IE. Instead, he used the allowable 
Federal M&IE rate for the locality of travel. 


D. Procedural Background 


Petitioners timely filed their Federal income tax returns for the years at issue. Respondent issued the notice of 
deficiency in dispute on January 20, 2005. Petitioners timely filed their petition on March 29, 2005. 


Petitioners' gross income for the years at issue is not in dispute. The parties dispute whether petitioners may deduct 


under  section 162(a)(2) traveling expenses listed on their Schedules A, Itemized Deductions, for the years at 
issue and, if any of the expenses are deductible, whether petitioners must reduce the deductible amounts pursuant 


to the “partial day” rule and  section 274(n).  


OPINION 


Petitioner argues his M&IE are deductible because they were incurred while he was traveling away from home on 
business trips requiring sleep or rest. 7  


 Section 262 provides that a taxpayer generally cannot deduct personal, living, or family expenses. However,  
section 162(a)(2) allows taxpayers to deduct traveling expenses paid or incurred while away from home in the 
pursuit of a trade or business. Traveling expenses include travel fares, meals, [pg. 130] lodging, and other expenses 


incident to travel.  Sec. 1.162-2, Income Tax Regs. For purposes of  section 162, the term “home” generally 
means the taxpayer's principal place of employment and not where his or her personal residence is located. Mitchell 


v. Commissioner,  74 T.C. 578, 581 (1980). 


A.  Section 162(a)(2) Sleep or Rest Rule 


The standard used to determine whether a taxpayer is “away from home” was developed through a series of cases 


including Williams v. Patterson,  286 F.2d 333, 340 [7 AFTR 2d 462] (5th Cir. 1961). As stated in Williams, as 
applied to a traveler whose work does not require him to be “away from home” overnight, the standard is:  


If the nature of the taxpayer's employment is such that when away from home, during released time, it 
is reasonable for him to need and to obtain sleep or rest in order to meet the exigencies of his 








employment or the business demands of his employment, his expenditures (including incidental expenses, 


such as tips) for the purpose of obtaining sleep or rest are deductible traveling expenses under  
Section 162(a)(2) *** . [Id.]


This standard is commonly referred to as the “sleep or rest rule”.  


The facts of Williams assist in understanding the sleep or rest rule articulated above. In Williams, the taxpayer, a 
railroad engineer, worked a 16-hour day every other day. On a turnaround run between Montgomery, Alabama, his 
home terminal, and Atlanta, Georgia, he had a 6-hour layover in Atlanta before his return to Montgomery the same 
day. Although the taxpayer was not required by his employer to do so, during the layover period he felt it was 
necessary to sleep and rest and rented a hotel room. At the hotel he had lunch and dinner as well as rested and 
slept before resuming work. 


The Court of Appeals for the Fifth Circuit concluded that on account of the length of the taxpayer's workday (16 
hours), 8 the duration of his layover (6 hours), and the responsibility of his position, it was necessary for the 
taxpayer to rest during his layover in order to carry out his assignment, even though no statute, regulation, or 
railroad rule required [pg. 131] him to sleep or rest before his return trip. Id. at 337, 339. Furthermore, the court 
reasoned that the phrase “away from home” does not require a person to actually be away overnight. The court 
held that the costs of meals, lodging, and tips during the 6-hour layover were deductible. Id. at 335, 340.  


Shortly after Williams was decided, the Commissioner issued  Rev. Rul. 61-221, 1961-2 C.B. 34, which announced 
his concurrence with the sleep or rest rule as in terpreted in Williams. 9 The Supreme Court in United States v. 


Correll, 389 U.S. 299 (1967)  [20 AFTR 2d 5845], observed that the rule contemplated a sleep or rest period of 
sufficient duration that would ordinarily be related to a significant increase in expenses. The Supreme Court 
acknowledged the rule provided a definite, fair, and ascertainable standard. Id. at 302-303.  


The Tax Court in Barry v. Commissioner,  54 T.C. 1210 (1970), affd. 435 F.2d 1290  [27 AFTR 2d 71-334] (1st 
Cir. 1970), indicated that the rest period contemplated by the sleep or rest rule is of the type illustrated by Williams 
and normally involves a rest of sufficient duration to cause an increase in expenses. A brief rest period which 
“anyone can, at any time, without special [pg. 132] arrangement and without special expense, take in his own 
automobile or office” does not qualify. Id. at 1213. The Court in Barry disallowed expenses for meals claimed by a 
taxpayer on 1-day business trips that lasted between 16 and 19 hours during which the taxpayer rested briefly once 
or twice in his automobile. 


If the nature of petitioner's employment was such that when away from home, during released time, it was 
reasonable for him to need and to obtain sleep or rest in order to meet the exigencies or business demands of his 


employment, his expenses for this purpose would be traveling expenses under  section 162(a)(2). See Williams v. 


Patterson, supra at 340;  Rev. Rul. 75-170, 1975-1 C.B. 60. However, the released time must be of a sufficient 
duration that it would ordinarily be related to a significant increase in expenses. See United States v. Correll, supra .  


B. Peak Travel Season 


Respondent argues that petitioners are not entitled to a deduction for the expenses incurred in the brief layovers 
during peak travel season because the layovers were insufficient in duration to require sleep or rest. In 2001 and 
2002, during peak-season, petitioner's layovers in Victoria and Friday Harbor never exceeded an hour, and he did not 
produce evidence showing he rested during that time. Petitioner also did not show he rested during the 5-hour 
layover in Friday Harbor during peak-season in 2003. Instead, petitioner testified that during this layover he was 
operating the ferryboat. Even though petitioner testified he did sleep or rest while another captain took command of 
the ferryboat, he did not produce evidence showing the rest period was part of a layover (released time) or was of 
sufficient duration that it caused him to incur a significant increase in expenses. 


As to the peak-season runs, petitioner's case is indistinguishable from Barry v. Commissioner, supra. Therefore, the 


Court finds petitioner was not away from home within the meaning of  section 162(a)(2) during peak-season 
Victoria/Friday Harbor runs in 2001 and 2002 and the Friday Harbor runs in 2003. [pg. 133] 


C. Off-Peak Travel Season  


Respondent, citing Stevens v. Commissioner,  T.C. Memo. 1985-16 [¶85,016 PH Memo TC], argues that petitioner 
is not entitled to a deduction for the expenses incurred during the off-peak-season 6- to 7- hour layovers in Victoria 
because the layovers were solely the result of scheduling rather than petitioner's need for sleep or rest. 








However, the proper inquiry is into the nature of petitioner's employment and his need for sleep or rest, not whether 
a layover was the result of scheduling. The factors to consider in determining whether petitioner needed sleep or 
rest include his age, his physical condition, the length of his workday, and the importance of being alert so that he 
could carry out his job's responsibilities without fear of injury to others. These factors are applied against the 
background of petitioner's experience in his employment and the practices and customs of similarly situated 
individuals. See Williams v. Patterson, 286 F.2d at 339. 


Petitioner's background is impressive. After attending the Merchant Marine Academy, he earned a master's degree in 
marine transportation, and he has been employed in this field for over 25 years. In the years at issue, petitioner was 
the director of marine operations and senior captain for the company. His workday lasted on average 15 to 17 hours 
including a 6- to 7- hour layover in Victoria during off-peak season. He was responsible for his crew and the safety 
of up to 1,200 passengers during all voyages. Because of possible extreme weather conditions, high sea levels, log 
tows, and other obstacles in the ocean, petitioner as captain had to give his full attention at all times, and any 
trouble or incident on the ferryboat was his responsibility. Petitioner also needed to consider that his workday could 
be significantly lengthened on account of any of the above situations. As a result, petitioner's job was very 
demanding. 


Considering the facts, this Court finds it was reasonable for petitioner to obtain sleep or rest in order to meet the 
exigencies and business demands of his employment. See Williams v. Patterson, 286 F.2d at 339-340. Further, the 
released time of 6 to 7 hours during the Victoria voyage was sufficient in duration that it would normally be related 


to an [pg. 134] increase in expenses. 10 Accordingly, petitioner was “away from home” for purposes of  section 
162(a)(2). 11  


D. M&IE 


Respondent argues that if petitioner is found to have been “away from home” under  section 162(a), the 
allowable Federal M&IE rate should be reduced pursuant to the “partial day” rule and further reduced by the 50-


percent limitation rule of  section 274(n)(1), as prescribed in certain revenue procedures. 


 Section 274(d) generally disallows a deduction under  section 162 for “any traveling expense (including meals 


and lodging while away from home)” unless the taxpayer complies with certain substantiation requirements.  Sec. 
274(d)(1). The section further provides that regulations may prescribe that some or all of the substantiation 
requirements do not apply to an expense which does not exceed an amount prescribed by those regulations. Id. 


Pursuant to  section 1.274-5(g), Income Tax Regs., the Commissioner is authorized to prescribe rules in 
pronouncements of general applicability under which allowances for certain types of ordinary and necessary 


expenses for traveling away from home will be regarded as satisfying the substantiation requirements of  section 


274(d). Beech Trucking Co. v. Commissioner,  118 T.C. 428, 434 (2002).  Section 1.274-5(j)(1) and (3), 
Income Tax Regs., provides the Commissioner may establish a method under which a taxpayer may use a specified 
amount or amounts for M&IE paid or incurred while traveling away from home in lieu of substantiating the actual 


costs under  section 274(d). 12  


For purposes of  section 1.274-5(g) and (j)(1) and (3), Income Tax Regs.,  Rev. Proc. 2000-39, 2000-2 C.B. 


340,  Rev. Proc. 2001-47, 2001-2 C.B. 332,  Rev. Proc. 2002-63, 2002[pg. 135] -2 C.B. 691, and  Rev. 
Proc. 2003-80, 2003-2 C.B. 1037 (hereinafter referred to collectively as the revenue procedures), 13 authorize 
various methods a taxpayer may elect to use, in lieu of substantiating actual expenses, for deemed substantiation of 
the taxpayer's M&IE incurred while traveling away from home. 14  


Section 4.03 of the revenue procedures provides: 


In lieu of using actual expenses in computing the amount allowable as a deduction for ordinary and 
necessary meal and incidental expenses paid or incurred for travel away from home, employees and self-
employed individuals who pay or incur meal expenses may use an amount computed at the Federal M&IE 
rate for the locality of travel for each calendar day (or partial day) the employee or self-employed 
individual is away from home. Such amount will be deemed substantiated for purposes of paragraphs (b)


(2) and (c) of  § 1.274-5, provided the employee or self-employed individual substantiates the 
elements of time, place, and business purpose of the travel for that day (or partial day) in accordance 
with those regulations. *** 








Respondent concedes petitioner substantiated the time, place, and business purpose of the travel and may use the 
Federal M&IE rate for the locality of travel for each day or partial day that petitioner was away from home. 
However, respondent argues that because petitioner was not away from home for as many as 24 hours in 1 day, 
only three-fourths of the Federal M&IE rate is allowable as a deduction during the off-peak-season turnaround 
voyages completed within 24 hours. 


Section 6.04 of the revenue procedures states that a full Federal M&IE rate for the locality of travel is available for 
a full day of travel from 12:01 a.m. to 12 midnight. To determine the amount of M&IE deemed substantiated under 
section 4.03 of the revenue procedures for partial days of travel, section 6.04 of the revenue procedures provides 
that either of [pg. 136] the following methods may be used to prorate the Federal M&IE rate: 15  


(1) The rate may be prorated using the method prescribed by the Federal Travel Regulations. Currently 
the Federal Travel Regulations allow three-fourths of the applicable Federal M&IE rate for each partial 
day during which the employee or self-employed individual is traveling away from home in connection 
with the performance of services as an employee or self-employed individual. The same ratio may be 
applied to prorate the allowance for incidental expenses described in section 4.05 of this revenue 
procedure; [ 16 ] or 


(2) The rate may be prorated using any method that is consistently applied and in accordance with 
reasonable business practice. For example, if an employee travels away from home from 9 a.m. one day 
to 5 p.m. the next day, a method of proration that results in an amount equal to two times the Federal 
M&IE rate will be treated as being in accordance with reasonable business practice (even though only 
one and a half times the Federal M&IE rate would be allowed under the Federal Travel Regulations).


In particular, the method in section 6.04(2) of the revenue procedures allows the taxpayer to prorate the Federal 
M&IE rate using any method that is consistently applied and is in accordance with reasonable business practice. In 
the example, even though both days are partial days, a taxpayer is allowed to use 2 full days of the Federal M&IE 
rate for travel away from home for 15 hours the first day (9 a.m. to midnight), and 17 hours the second day 
(midnight until 5 p.m.). 


Petitioner consistently applied the full Federal M&IE rate to all off-peak-season voyages requiring him to be away 
from home for 15 to 17 hours a day. Considering the length of petitioner's workday, allowing petitioner to use the full 
Federal M&IE rate may be treated as in accordance with reasonable business practice by analogy to the example. 


Therefore, the Court finds petitioners may treat as substantiated the full Federal M&IE rate pursuant to section [pg. 
137] 6.04 of the revenue procedures for the days petitioner incurred expenses while away from home during the off-
peak-season voyages to Victoria with 6- to 7-hour layovers.  


E.  Section 274(n)(1) 50-Percent Limitation  


Petitioner argues that respondent is precluded from asserting he must reduce the allowable M&IE deduction by 50 


percent as required by  section 274(n)(1) because respondent raised it for the first time in his opening brief. 


As a general rule, this Court will not consider issues raised for the first time on brief where surprise and prejudice are 


found to exist. Fox Chevrolet, Inc. v. Commissioner,  76 T.C. 708, 735 (1981). Petitioner was not surprised or 


prejudiced. The revenue procedures petitioner relied upon, as discussed above, clearly state that  section 274(n)
(1) reduces the allowable Federal M&IE rate by 50 percent. Furthermore, petitioner raised in his pretrial memorandum 
and opening brief the issue that “If the taxpayer was `away from home,' what amount is allowable as a travel 
deduction?” Accordingly, this Court finds petitioner was not surprised and prejudiced by respondent's posttrial 
contentions in this regard. 


 Section 274(n)(1)(A) provides that the amount allowable as a deduction for “any expense for food or beverages” 
is generally limited to 50-percent of the amount of the expense that would otherwise be allowable. The revenue 


procedures provide rules for applying the  section 274(n)(1) 50-percent limitation to per diem allowances. Under 
section 6.05(1) of the revenue procedures, a taxpayer who computes the amount of his or her M&IE under section 
4.03 of the revenue procedures is required to treat that amount as an expense for food and beverages. The 


expenses are thus subjected to  section 274(n)(1). 


Petitioner incurred food or beverage and incidental expenses while traveling away from home for business during the 
years at issue. Petitioner also computed and substantiated his M&IE under section 4.03 of the revenue procedures. 


Therefore, his M&IE incurred during the years at issue are subject to the  section 274(n)(1) 50-percent limitation.  








In the alternative, petitioner argues that if the 50-percent limitation under  section 274(n)(1) applies, he is 


eligible for [pg. 138] an exception.  Section 274(n)(2) provides that paragraph (1) shall not apply to any expense 
if: 


(E) such expense is for food or beverages— 


(i) required by any Federal law to be provided to crew members of a commercial vessel, 


(ii) provided to crew members of a commercial vessel— 


(I) which is operating on the Great Lakes, the Saint Lawrence Seaway, or any 
inland waterway of the United States, and 


(II) which is of a kind which would be required by Federal law to provide food 
and beverages to crew members if it were operated at sea, 


*** 


Clauses (i) and (ii) of subparagraph (E) shall not apply to vessels primarily engaged in providing luxury 
water transportation (determined under the principles of subsection (m)). *** 


The evidence failed to show he qualified for an exception to the  section 274(n)(1) 50-percent limitation. He did 
not demonstrate the company was required by any law to provide food or beverages to him or that the Clipper, the 
Clipper III, or the Lewis and Clark was a vessel of a kind that would have been required by Federal law to provide 


food and beverages to its crew members if it operated at sea. Therefore, this Court concludes that  section 274
(n)(1) limits petitioner's deduction of his allowable M&IE to 50 percent. 17  


The Court, in reaching its holding, has considered all arguments made and concludes that any arguments not 
mentioned above are moot, irrelevant, or without merit. 


To reflect the foregoing, 


Decision will be entered under Rule 155. 
1 


  Unless otherwise indicated, all section references are to the Internal Revenue Code, as amended, and Rule 
references are to the Tax Court Rules of Practice and Procedure. Amounts are rounded to the nearest dollar. 
2


  The parties filed a stipulation of settled issues in which they agreed to the amounts of deductions that petitioners 
are entitled to claim for spouse union dues for the years at issue, tax preparation fees in 2002 and 2003, spouse 
continuing education expenses in 2002, and license fees in 2001. 


The parties also stipulated that if the Court determines petitioner was away from home during either the Victoria 
layovers or the Friday Harbor layovers, or both: (1) Petitioner has substantiated the time, place, and business 
purpose of the travel; (2) petitioner may use the Federal M&IE rate for the locality of travel for each day or partial 
day that he was away from home; (3) petitioner incurred telephone expenses of $300, $260, and $300 for the years 
at issue, respectively; and (4) petitioner incurred taxi expenses while in Victoria during the years at issue of $199, 
$93, and $326, respectively. Petitioner concedes that his miscellaneous itemized deductions for the years at issue 


are limited to amounts which exceed 2 percent of his adjusted gross income under  sec. 67(a). 
3


  The first mate could operate the ferryboat only while in the captain's presence. 
4


  Petitioner does not claim he was away from home when he stayed overnight in Seattle on one of the company's 
ferryboats. 
5


  For purposes of this Opinion peak travel season voyages are only the voyages performed with the Clipper III and 








the Lewis and Clark. 
6


  The Federal M&IE rate represents the daily amount that the Government pays to its traveling employees to 


reimburse them for breakfast, lunch, dinner, and incidental expenses. Johnson v. Commissioner,  115 T.C. 210, 
227 (2000). 


The term “locality of travel” means the locality where an employee traveling away from home in connection with the 


performance of services as an employee of the employer stops for sleep or rest.  Rev. Proc. 2000-39, 2000-2 C.B. 


340;  Rev. Proc. 2001-47, 2001-2 C.B. 332;  Rev. Proc. 2002-63, 2002-2 C.B. 691;  Rev. Proc. 2003-80, 
2003-2 C.B. 1037. 
7


  We decide the issues in this case, including whether petitioner was “away from home” for purposes of  sec. 162
(a), on the basis of the evidence in the record without regard to the burden of proof. Accordingly, we need not and 


do not decide whether the burden-shifting rule of  sec. 7491(a)(1) applies. See Higbee v. Commissioner,  116 
T.C. 438 (2001). 
8


  Although the length of a workday is considered in determining whether a taxpayer actually needed sleep or rest, 
the “Revenue Act does not necessarily require as a prerequisite to a deduction for traveling expenses on less than 


an overnight trip that the employee work substantially longer than an ordinary workday”. Williams v. Patterson,  
286 F.2d 333, 339 [7 AFTR 2d 462] (5th Cir. 1961). 
9


  The pertinent part of  Rev. Rul. 61-221, 1961-2 C.B. 34, states: 


The Internal Revenue Service will follow the recent decision of the United States Court of Appeals for 
the Fifth Circuit in F. M. Williams v. George D. Patterson, 286 Fed. (2d) 333 (1961). 


*** 


The Service had contended that the taxpayer was not away from home on such trips because they 


were not “overnight” trips, as that term is explained in  Revenue Ruling 54-497, C.B. 1954-2, 75, at 
78-79, for the reason that Williams' trips did not necessitate his absence from his home terminal for a 
minimum period which lasted substantially longer than an ordinary days' work and during which his duties 
required him to obtain necessary sleep in Atlanta. 


The court concluded, however, that Williams had satisfied the dual test prescribed by the Service since 
his 16-hour absence on such round trips (including one hour for discharging his duties before leaving, 
and after returning to, his home terminal) was substantially longer than an ordinary workday, and it was 
reasonably necessary for Williams to sleep during his layover in order to carry out his assignment, even 
though there was no statute, regulation or railroad order requiring him to sleep and rest prior to his 
return run. 


The Service agrees with the court in interpreting  Revenue Ruling 54-497 as allowing the deduction in 
this case and concurs in general with the court's understanding that the “correct rule” governing the 
deductibility of such expenses is as follows:


If the nature of the taxpayer's employment is such that when away from home, during 
released time, it is reasonable for him to need and to obtain sleep or rest in order to meet 
the exigencies of his employment or business demands of his employment, his expenditures 
(including incidental expenses, such as tips) for the purpose of obtaining sleep or rest are 


deductible traveling expenses under  section 162(a)(2) of the 1954 Code. 


However, the Service does not consider the brief interval during which an employee may be released 
from duty for the purpose of eating rather than sleeping as constituting an adequate rest period to 
satisfy the “overnight” rule as a test for the deductibility of meal expenses on business trips completed 
within one day. *** 








10


  Petitioner would have incurred significant out-of-pocket lodging expenses during his layover but for the fact that 
he was furnished with a place to sleep. See Johnson v. Commissioner, 115 T.C. at 222; Anderson v. Commissioner, 


 18 T.C. 649, 652 (1952). 
11


  Petitioner must deduct his allowable M&IE as itemized deductions for the years at issue. See  sec. 67;  Rev. 


Proc. 2000-39, sec. 7.06, 2000-2 C.B. at 346;  Rev. Proc. 2001-47, sec. 7.06, 2001-2 C.B. at 339;  Rev. Proc. 


2002-63, sec. 7.06, 2002-2 C.B. at 699;  Rev. Proc. 2003- 80, sec. 7.06, 2003-2 C.B. at 1045.  
12


  Par. (j)(3) of  sec. 1.274-5, Income Tax Regs., applies to incidental expenses incurred after Sept. 30, 2002. 


Sec. 4.03 of  Rev. Proc. 2000-39, 2000-2 C.B. at 342, and of  Rev. Proc. 2001-47, 2001-2 C.B. at 334, 
provides the method a taxpayer may use in lieu of substantiating the costs for incidental expenses for prior periods. 
13


    Rev. Proc. 2000-39, supra, and  Rev. Proc. 2001-47, supra, apply for the years at issue 2001 and 2002, 


respectively.  Rev. Proc. 2002- 63, supra, and  Rev. Proc. 2003-80, supra, apply for the year at issue 2003.  
14


    Rev. Proc. 2000-39, supra, is effective for M&IE allowances paid or incurred on or after Oct. 1, 2000.  Rev. 


Proc. 2001-47, supra, superseding  Rev. Proc. 2000-39, supra, restates the relevant sections of  Rev. Proc. 


2000-39, supra.  Rev. Proc. 2002-63, supra, superseding  Rev. Proc. 2001-47, supra, restates the relevant 


sections of  Rev. Proc. 2001-47, supra, except for modifications discussed in this Opinion.  Rev. Proc. 2003-


80, supra, superseding  Rev. Proc. 2002-63, supra, restates the relevant sections of  Rev. Proc. 2002-63, 
supra, except for modifications discussed in this Opinion. 
15


  The quotation below is from Rev. Procs. 2002-63 and 2003-80, supra, and differs in minor respects from the 
comparable provisions of Rev. Procs. 2000-39 and 2001-47, supra. 


Pursuant to Rev. Procs. 2002-63 and 2003-80, supra, a taxpayer substantiating his M&IE expenses under sec. 4.03 
of those revenue procedures generally is limited to using the method in sec. 6.04(1) of the revenue procedures for 
proration of the Federal M&IE rate. However, if sec. 4.04 of the revenue procedures applies, then either method 
under sec. 6.04 of the revenue procedures may be used to determine the amount deemed substantiated for a partial 
day of travel. Petitioner is substantiating his M&IE under sec. 4.03 of the revenue procedures, and he is employed in 
the transportation industry as defined under sec. 4.04(4) of the revenue procedures. Therefore, he may use either 
method. 
16


  The last sentence does not appear in  Rev. Proc. 2000-39, sec. 6.04(1), 2000-2 C.B. at 345, or in  Rev. 
Proc. 2001-47, sec. 6.04(1), 2001-2 C.B. at 337, and has no effect upon this case. 
17


    Sec. 274(n)(3) allows a taxpayer to deduct a larger percentage of his or her allowable food and beverage 
expense if the food and beverages are consumed while away from home by an individual during or incident to the 
period of duty subject to the hours of service limitations of the Department of Transportation. Petitioner did not 
provide evidence that the hours of service limitations established by the Department of Transportation apply to his 
activities as director of marine operations and senior captain for the company. 


© 2010 Thomson Reuters/RIA. All rights reserved. 
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TAX RESEARCH MEMORANDUM ASSIGNMENT 2 


It appears as though a couple of your clients have encountered an unfortunate development in 


their financial situation.  Cindy and Ralph Edmonds own TidyCo., Inc.  TidyCo, in turn, owns and 


operates several coin Laundromats in and around Dubuque, Iowa.  Over the last two years, the 


Edmonds made weekly deposits of the Laundromat receipts to corporate and personal bank 


accounts.  However, it now also appears (unknown to you!)  That they also siphoned off a 


portion of the weekly collections and took them home rather than depositing them.  These 


amounts, which appear to total about $200,000 were hidden in shoe boxes around the house 


and (surprise!) were not reported as income. 


The IRS found out about these amounts and has notified them that it intends to bring criminal 


tax evasion charges against them under Section 7201 of the Code.  The IRS has made quite clear 


that it believes that the Edmonds’ actions constitute prima facie evidence that they intended to 


defraud the government and should therefore be liable under the statute. 


As their accountant, you know that TidyCo has a deficit in both its accumulated and current 


E&P accounts and that this deficit has existed over the entire period that the IRS contends the 


Edmonds illegally invaded income taxation.  It also appears as though the Edmonds’ basis in 


their TidyCo stock is $300,000 (before the stashed-away money at their home is considered).  


Do these facts have any bearing on the evasion charges the IRS seeks to bring against them? 


COMPOSE A TAX FILE MEMORANDUM CONCERNING THIS ISSUE USING THESE FACTS AND THE 


RESEARCH MATERIALS PROVIDED TO YOU IN THE NEXT FEW PAGES (30 POINTS). 
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                    §7201 Attempt to evade or defeat tax. 


Internal Revenue Code 


§ 7201 Attempt to evade or defeat tax. 


Any person who willfully attempts in any manner to evade or defeat any tax imposed by this title or the payment 
thereof shall, in addition to other penalties provided by law, be guilty of a felony and, upon conviction thereof, shall 
be fined not more than $100,000 ($500,000 in the case of a corporation), or imprisoned not more than 5 years, or 
both, together with the costs of prosecution. 


© 2010 Thomson Reuters/RIA. All rights reserved. 
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American Federal Tax Reports 


U.S. v. D'AGOSTINO, Cite as 81 AFTR 2d 98-1923 (145 F.3d 69), 
4/30/1998 , Code Sec(s) 7201 


UNITED STATES OF AMERICA, APPELLEE v. James D'AGOSTINO, and Anne Marie D'AGOSTINO, DEFENDANTS-
APPELLANTS.


Case Information: 


HEADNOTE 


1. Tax crimes—tax evasion—diversion of corp. funds—lack of earnings and profits. 2d Cir. reversed and 
remanded taxpayers' attempted tax evasion convictions arising from their diversion of solely owned corp.'s funds: 
govt. didn't prove [pg. 98-1924] that diversions were unlawful or that tax deficiency existed as required by Code 
Sec. 7201 . Corp. didn't have earnings and profits in diversion years, so under 2d Cir. precedent funds weren't 
constructive dividends; and funds were owed to taxpayers where they made loan to and invested capital in corp. in 
excess of diverted amounts, so funds couldn't constitute taxable income. Fact that taxpayers may have intended to 
evade taxes was irrelevant since diversion isn't a crime if no taxes are due. 


Reference(s): ¶ 72,015.13(30) Code Sec. 7201  


OPINION 


Bernard S. Mark, Kestenbaum & Mark, Great Neck, N.Y., and Paula Schwartz Frome, Kase & Druker, Garden City, 
N.Y., James O. Druker, Kase & Druker, Garden City, N.Y., for Defendants-Appellants.  


Leonard Lato, Asst. U.S. Atty., Brooklyn, N.Y., Zachary W. Carter, U.S. Atty. for the E. District of N.Y., Peter A. 
Norling, Asst. U.S. Atty., Brooklyn, N.Y., for Appellee. 


United States Court of Appeals for the Second Circuit 


Before: JACOBS, VAN GRAAFEILAND, and LAY, Circuit Judges. 


Judge: LAY, Circuit Judge: 


James and Anne Marie D'Agostino appeal from a final judgment of conviction on one count of conspiracy to defraud 


Code Sec(s): 7201


Court Name: U.S. Court of Appeals, Second Circuit, 


Docket No.: Docket No. 97-1336,


Date Decided: 4/30/1998. 


Prior History: District Court reversed and remanded.


Tax Year(s): Years 1988, 1989, 1990, 1991, 1992.


Disposition: Decision for Taxpayers.


Related 
Proceedings: 


Related Proceedings at United States v. James D'Agostino, et ux., No. 97-1337 
(2d Cir.)


Cites: 145 F.3d 69, 98-1 USTC P 50,380.








the United States and tax evasion under 18 U.S.C. section 371 and 3551 as well as four counts of attempted tax 


evasion in violation of  26 U.S.C. section 7201 and 18 U.S.C. sections 2 and 3551. The basic question on appeal 
is whether the defendants can be guilty of tax evasion by diverting monies from their solely owned corporations 
where the corporation had no earnings or profits in the years in question. We hold under Second Circuit precedent 
they cannot. We reverse the judgments of conviction. 


Reversed. 


James and Anne Marie D'Agostino appeal from a final judgment of conviction on one count of conspiracy to defraud 
the United States and tax evasion under 18 U.S.C. section 371 and 3551 as well as four counts of attempted tax 


evasion in violation of  26 U.S.C. section 7201 and 18 U.S.C. sections 2 and 3551. The basic question on appeal 
is whether the defendants can be guilty of tax evasion by diverting monies from their solely owned corporations 
where the corporation had no earnings or profits in the years in question. We hold under Second Circuit precedent 
they cannot. We reverse the judgments of conviction. 


Facts


Between 1989 and 1992, James D'Agostino owned two corporations, Koin Key Investors (“Koin Key”) and D'Ag 
Laundry. The two corporations in turn owned commercial laundromats as well as commercial and residential real 
estate in Westbury, New York. James's wife, Anne Marie D'Agostino, worked for both corporations and had primary 
responsibility for the corporate bookkeeping and banking. 


Three present and former bank tellers testified that Anne Marie made weekly deposits of cash into corporate and 
personal bank accounts at the National Westminster bank. At the same time, Anne Marie had the teller exchange 
certain small bills for larger bills. One teller estimated that Anne Marie exchanged between $2,000 to $4,000 a week. 
Anne Marie then took the large bills home with her and kept them in her kitchen drawer. The government estimated 
she diverted approximately $400,000 of corporate funds in this manner between 1989 and 1993. The D'Agostinos did 
not report these funds on their personal income tax returns. After an extensive investigation, the government 
indicted the D'Agostinos of one count of conspiracy to defraud the United States and four counts of attempted tax 
evasion. 


According to the testimony of the D'Agostinos' accountants, the D'Agostinos had lent money to Koin Key, the 
primary corporation at issue in this case, creating an opening loan account in the amount of $668,451. The loan 
account was reduced to $558,132 by 1992 as a result of payments [pg. 98-1925] the corporation made to the 
D'Agostinos for boat and home expenses. The D'Agostinos also had a capital account with Koin Key in the amount of 
$282,000 from 1989 to 1992. The accountants also testified, and the government apparently concedes, that Koin 
Key had no earnings and profits during the tax years of 1989 through 1992. 


At trial, the D'Agostinos contended they did not owe any tax on the approximately $400,000 of diverted corporate 
funds. The income Anne Marie diverted, they argued, was corporate income received by a shareholder, which is 
taxable if it is a constructive dividend payment, but is not taxable if it is a reduction in the shareholder's loan 
account or capital account. They pointed out that if a corporation has no earnings and profits, then it cannot pay 
any dividends, and the money received by the shareholder must constitute a reduction in the loan account or capital 
account. Therefore, the D'Agostinos argued, the diverted funds constituted a nontaxable reduction of the 
shareholder loan account. If the diverted income is not taxable, there is no tax deficiency in this case. 


The government presented a different theory of tax liability at trial. The government contended that whether the 
diverted funds constitute personal income or corporate income depends upon the intent of the taxpayer at the time 
the funds are diverted. If the intent is to evade taxes, the income is personal and taxable. If the intent is to take a 
reduction under the loan account or capital account, then the funds are not taxable. In this case, the government 
argued, the D'Agostinos intended to evade paying taxes when Anne Marie exchanged and hid the diverted funds. 
Therefore, the diverted funds were personal income subject to taxation, and a tax deficiency exists. 


The district court adopted the government's theory of the case and gave the following charge to the jury: 


If you find beyond a reasonable doubt that the D'Agostinos diverted fund[s] of the corporation to 
themselves personally, and exercised dominion over the diverted monies and treated the monies as their 
own, and at that time they did not intend the funds to be a return of a loan or a return of capital, that 
would constitute taxable income that they were required by law to include in their income tax returns. 
(Tl. Tr. at p.1154).


The jury found the D'Agostinos guilty of each count of the indictment. The district court sentenced James to sixteen 
months in prison and Anne Marie to six months of home detention and five years of probation. 








The Appeal


[1] The D'Agostinos raise five issues on appeal: (1) whether there was sufficient evidence to support their 
convictions for tax evasion where the government failed to prove the statutorily required existence of a tax 
deficiency; (2) whether the district court unfairly marshaled the evidence in favor of the government and gave a 
charge to the jury that directed a guilty verdict; (3) whether the D'Agostinos were prejudiced by the government's 
change of theory and methods of proof during the trial; (4) whether the district court erred by admitting evidence of 
the D'Agostinos' lifestyle in a specific items case; and (5) whether the district court erred by denying James 
D'Agostino's request for a two-level reduction under the Sentencing Guidelines for acceptance of responsibility.  


Discussion


The D'Agostinos contend there was insufficient evidence to support their conviction of criminal tax evasion. Under 


 26 U.S.C. section 7201, the government must prove beyond a reasonable doubt: (1) willfulness; (2) the 
existence of a tax deficiency; and (3) an affirmative act constituting evasion or attempted evasion of tax. United 


States v. DiPetto,  936 F.2d 96, 97 [68 AFTR 2d 91-5064] (2d Cir. 1991) (citing Sansone v. United States,  
380 U.S. 343, 351, 85 S. Ct. 1004, 1010, 13 L.Ed.2d 882 [15 AFTR 2d 611] (1965)). At issue in this case is whether 
the government met its burden of proving the existence of a tax deficiency owed by the D'Agostinos personally. [pg. 
98-1926]  


In this Circuit, corporate funds lawfully diverted by a shareholder constitute taxable income only to the extent that 
the corporation had earnings and profits during the tax year in which the diversion occurred. DiZenzo v. 


Commissioner,  348 F.2d 122, 125 [16 AFTR 2d 5107] (2d Cir. 1965) (Lumbard, C.J.) (holding that in a civil tax 
evasion case, the Tax Court erred in treating diverted corporate funds as ordinary, taxable income without 
considering whether the corporation had earnings and profits equal to the amount of the diverted funds); United 


States v. Leonard,  524 F.2d 1076, 1083 [36 AFTR 2d 75-5679] (2d Cir. 1975) (Friendly, J.) (recognizing that in a 
criminal tax case, the defendant could be taxed on diverted funds only if the corporation had earnings and profits). 
This “no earnings and profits, no income” rule has also been adopted by the Tax Court. See Truesdell v. 


Commissioner,  89 T.C. 1280, 1294-95 (1987) (holding diverted corporate funds are taxable only to the extent of 
earnings and profits), Action on Decision, CC-1988-025 (Sept. 12, 1988). Following the Truesdell decision, the IRS 
changed its policy to reflect the “no earnings and profits, no income” approach. In 1988, the Tax Litigation Division 
of the Internal Revenue Service issued an Action on Decision that stated: 


Funds diverted to the shareholder of a wholly owned corporation should be regarded as constructive 
distributions, unless the funds were additional salary or otherwise were received in a nonshareholder 
capacity. The funds should be included in the income of the corporation and taxed to the shareholder in 
accordance with I.R.C. [section] 301(c). When such funds are received in a shareholder capacity, we 
will no longer argue they are ordinary income regardless of earnings and profits. (emphasis added).


Action on Decision, CC-1988-025, 1988 AOD Lexis 22.  


Under the “no earnings and profits, no income” rule, diverted corporate funds are treated as a constructive dividend 
to the shareholder to the extent the corporation had earnings and profits. To the extent that a corporation's 


distribution to a shareholder is not made out of earnings and profits,  I.R.C. section 301(c)(2) treats the 
distribution as a return of capital to the shareholder that is applied against and made in reduction of the adjusted 
basis of the shareholder's stock; or, if applicable, the distribution is treated as a return of a loan. 


In this case, Koin Key did not have any earnings and profits during the years Anne Marie diverted the corporate 
funds. During those same years, Koin Key owed the D'Agostinos approximately $558,000 for repayment of a loan and 
$282,000 for invested capital. These amounts owed to the D'Agostinos exceed the approximately $400,000 the 
D'Agostinos diverted from the corporation. In effect, the corporation owed the diverted funds to the D'Agostinos. 
Therefore, under DiZenzo, the diverted funds could not constitute taxable income. 


The government urges this Court to disregard the “no earnings and profits, no income” rule established in DiZenzo 


and adopt the approach taken in United States v. Williams,  875 F.2d 846 [64 AFTR 2d 89-5061] (11th Cir. 1989). 
In Williams, the Eleventh Circuit held that, in criminal tax evasion cases, the government is not required to 
characterize diverted income and therefore need not prove that diverted funds constitute a constructive dividend or 
that the corporation had any earnings and profits. Id. at 851-52. Instead, the government need only show the 


taxpayer had actual command over the funds. Id. at 850 (quoting Davis v. United States,  226 F.2d 331, 335-36 
[47 AFTR 2016] (6th Cir. 1955), cert. denied, 350 U.S. 965 (1956)). We decline to adopt this approach. 








We agree the issue is close. The government's burden on the tax deficit element may be difficult to satisfy in 
corporate fund diversion cases. However, the binding precedent of Second Circuit cases does not allow us as a 
panel to adopt the rule in Williams. 


Furthermore, we believe the rule of this Circuit is better reasoned. The Williams [pg. 98-1927] rule purports to 
minimize the government's burden of proving a tax deficit and places greater emphasis on the intent element in 
criminal tax evasion cases. The apparent result, however, is that the government bears a higher burden of proof in a 
civil tax collection matter than in a criminal tax evasion prosecution. In addition, the approach taken in Williams and 


Davis effectively eliminates proof of a tax deficiency as an element of a  26 U.S.C. section 7201 violation. Under 
the Williams rule, the government would only need to prove that the taxpayer wilfully intended to exercise domain 
and control over the diverted funds and took affirmative acts to evade paying taxes. If Congress intended this 
showing to suffice to establish a violation of section 7201, it would not have included a tax deficit as a requisite 
element. 


We have little doubt the D'Agostinos acted with bad intentions. Anne Marie hid, in total, $400,000 in large bills in her 
kitchen drawers and failed to reflect the diverted corporate funds in Koin Key's corporate books. It is entirely 
possible the D'Agostinos intended to evade paying taxes on the diverted funds. However, bad intentions, alone, are 
not punishable. The diversion of the funds cannot constitute a criminal offense, despite criminal intent, if no taxes 
are due. We also note that the “no earnings and profits, no income” rule would not necessarily apply in a case of 
unlawful diversion, such as embezzlement, theft, a violation of corporate law, or an attempt to defraud third party 
creditors. DiZenzo, 348 F.2d at 125 (“We are not here dealing with sums stolen or embezzled by a taxpayer. There 
has been no suggestion that the diversions in this case were improper as a matter of corporate law....”); Truesdell, 
89 T.C. at 1298 (“In this case petitioner's diversions of income...were not per se unlawful. The diverted funds were 
not, at least on their face, stolen, embezzled or diverted in fraud of creditors.”). In this case, however, the 
government did not allege or prove that the D'Agostinos' diversions of corporate funds were unlawful. 


Because the D'Agostinos did not owe any tax on the diverted funds, it is legally impossible for any rational juror to 
conclude a personal tax deficiency existed. We therefore conclude, under Second Circuit precedent, there is 
insufficient evidence to support the convictions. This determination renders the remaining arguments presented by 
the D'Agostinos moot. 


Conclusion


For the reasons stated above, the judgment of conviction and sentence imposed by the district court are reversed 
and the case is remanded with directions to vacate the judgments of conviction and dismiss the indictments 
rendered against both defendants. 


© 2010 Thomson Reuters/RIA. All rights reserved. 
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DiZENZO v. COMM., Cite as 16 AFTR 2d 5107 (348 F.2d 122), 06/28/1965 


Patsy F. DiZENZO, Transferee, Petitioner, v. COMMISSIONER of Internal Revenue, Respondent.


Case Information: 


HEADNOTE 


1. ADJUSTMENTS — Reconstruction of income — miscellaneous methods—authority to reconstruct. Tax 
Court's estimates of income individual diverted from corp. approved: no proof estimates clearly erroneous. Individual 
and corp. had inadequate records. 


Reference(s): 1965 P-H Fed. ¶ 6912 (20).  


2. TAX COURT — Review of Tax Court decisions—standards and scope of review—new matter presented on 
review. Individual couldn't argue on appeal that diversions of corporate income were repayments of debt corp. 
owed him: argument was inconsistent with his trial testimony and not supported by record. He had testified different 
corp. owed debt and repayed it by diversions. 


Reference(s): 1965 P-H Fed. ¶ 39,306.  


3. INCOME — Miscellaneous items—amounts received illegally — funds diverted by stockholders, 
employees or partners. Amounts individual diverted from corp. were ordinary income only to extent they were 
dividends: amounts weren't stolen or embezzled. Diversions weren't improper under corporate law. 


Reference(s): 1965 P-H Fed. ¶ 7437(5).  


4. CORPORATIONS — Cash or constructive dividends — Stockholder withdrawals — division of profits without 
formal dividend. Amounts individual diverted from corp. were ordinary income only to extent they were dividends: 
amounts were corporate distributions. Difficulty in determining earnings and profits didn't alter nature of diversions. 


Reference(s): 1965 P-H Fed. ¶ 9065.  


5. Lower court issues not decided on appeal: INDIVIDUALS — ESTIMATED TAX — Penalties — under 1939 Code — 
substantial underestimate; CAPITAL GAINS AND LOSSES — Holding period — real estate; ADDITIONS TO TAX AND 


Code Sec(s):


Court Name: U.S. Court of Appeals, Second Circuit, 


Docket No.: No. 29360,


Date 
Decided: 


06/28/1965 


Prior 
History: 


 ¶ 64,121 P-H Memo TC (Opinion by Atkins, J.) affirmed in part, reversed in part 
and remanded for additional findings.


Tax Year(s): Years 1946, 1947, 1948.


Disposition: Decision in part for Govt. and in part for taxpayer.


Cites: 16 AFTR 2d 5107, 348 F2d 122, 65-2 USTC P 9518.








PENALTIES — Fraud penalty — determination of fraud — understatement of income.  


Reference(s): 1965 P-H Fed. ¶ 3827(45); 5181(10); 37,311(10). [pg. 5108]  


OPINION 


Harold Lavien, 85 Devonshire St., Boston, Mass., Atty. for Petitioners. 


Meyer Rothwacks, Wash., D.C. On brief: Louis F. Oberdorfer, Asst. Atty. Gen., Lee A. Jackson, Gilbert E. Andrews, 
Mark S. Rothman, Attys., all with Dept. of Justice, Wash., D.C., for Respondent. 


Appeal from a judgment of the Tax Court, Craig Atkins, J., which held the petitioners liable for additional 
taxes on amounts diverted from a corporation controlled by them. Reversed in part and remanded for 
additional findings. 


Before LUMBARD, Chief Judge, SMITH and KAUFMAN, Circuit Judges. 


Judge: LUMBARD, Chief Judge: 


Patsy DiZenzo and his wife appeal from that portion of a Tax Court decision which held them liable for additional 
taxes on their joint returns for 1946 through 1948. 1 The issues on this appeal stem from the Tax Court's finding that 
Patsy DiZenzo diverted to his own use, but did not report on the appellants' tax returns, a part of the income of 
Patsy Frank, Inc. ("Patsy Frank"), a corporation controlled by him and engaged in general masonry and carpentry 
work in Bridgeport, Connecticut. Patsy DiZenzo owned 98 per cent of its stock; the balance was owned by his wife 
and son. 


The appellants do not dispute that substantial amounts were diverted from Patsy Frank. However, they dispute that 
the net amounts diverted were as large as found by the Tax Court, and they contend that the court erred in holding 
that the entire amount should be treated as ordinary income to them without regard to whether Patsy Frank then 
had earnings and profits equal to the diversions. 


We affirm the Tax Court's findings as to the net amounts diverted from Patsy Frank. With respect to whether these 
should be treated as ordinary income, however, we remand for a finding as to whether the appellants have 
established that these amounts were greater than the earnings and profits of Patsy Frank at that time. 


[1] As the appellants concede, adequate business records were not kept for Patsy Frank. An accountant, employed 
part-time at $75 per year, made entries in a cash disbursement book from check stubs, but no regular record was 
kept of payments made in cash or of the corporation's receipts. The corporation's tax returns were prepared by the 
accountant from the cash disbursements book and from information obtained from Patsy DiZenzo. 


Income tax deficiencies were assessed against Patsy Frank from 1946 through 1950 and against the appellants for 
1946 through 1951. The parties stipulated the gross receipts of Patsy Frank, which were over half again as much as 
had been reported. These unreported receipts were in part set off by the Commissioner's allowance of operating 
expenses greater than claimed in the corporation's returns, and additional unreported operating expenses were 
allowed by the Tax Court—$14,000 for 1946, $42,000 for 1947, and $38,000 for 1948.  


The deficiencies assessed against the appellants as individual taxpayers resulted principally from the Commissioner's 
determination that substantial sums had been diverted by Patsy DiZenzo from Patsy Frank and Putnam Realty 
Company — another corporation controlled by him. (No diversion of corporate income had been reported on the 
appellants' returns.) The Tax Court accepted the Commissioner's determination as to the gross amounts diverted. 
However, it found that appellants had made payments on behalf of Patsy Frank in addition to those assumed by the 
Commissioner, and it reduced accordingly the net amounts diverted from Patsy Frank. 


Of relevance to this appeal are the reductions related to the court's allowance of additional operating expenses to 
Patsy Frank. The court concluded that a portion of these additional expenses had been paid for Patsy Frank by the 
appellants. Faced with an almost total lack of direct evidence as to what that portion was, it estimated that the 
appellants [pg. 5109] lants had paid $1,000, $4,000, and $3,000 respectively for 1946 through 1948. 


After making the several adjustments, the Tax Court found that the net amounts diverted from Patsy Frank during 
1946, 1947 and 1948 were $10,699.16, $59,190.84 and $46,174.50. 2 These amounts, the court held, should have 
been reported by the appellants as ordinary income. 


The appellants first argue that the net diversions should have been reduced by the full amounts of the additional 








operating expenses which the Tax Court allowed to Patsy Frank for those years. They reason as follows: 
Substantially all of Patsy Frank's receipts had been accounted for prior to allowance of the additional operating 
expenses, and the net assets of the corporation remained approximately unchanged during the years in question. 
Therefore, the additional operating expenses either must have been paid out of the receipts which were assumed to 
have been diverted to the appellants or they must have been paid for Patsy Frank by the appellants diverted should 
have paid for Patsy Frank by the appellants—in either case the net amounts diverted should have been reduced by 
the full amounts of the additional expenses. We do not agree. 


The flaw in this reasoning is in the assumption that Patsy Frank's net assets remained unchanged. The appellants 
cite as support for this assumption the balance sheet prepared for Patsy Frank's 1949 tax return, which shows its 
net assets as having varied less than a thousand dollars from 1946 to 1948. But the fact that the balance sheet 
was drawn up to accord with the corporation's tax returns for those years destroys whatever probative value it 
might otherwise have had. Patsy Frank's additional expenses may have been paid out of accumulated cash reserves, 
or the corporation may have borrowed for this purpose. It is not our task to weigh the probability that one of these, 
rather than the appellants or the corporation's current receipts, was the source of the necessary funds. Because 
neither Patsy DiZenzo nor his corporate alter ego kept adequate business records, the Tax Court was required to 
rely in part on estimates in determining the appellants' tax liability. We cannot say that its estimates were clearly 


erroneous. See Finley v. Commissioner,  255 F.2d 128, 133 [  1 AFTR 2d 1641] (10 Cir. 1958); cf. Cohan v. 


Commissioner,  39 F.2d 540, 544 [  8 AFTR 10552] (2 Cir. 1930). 


[2] The appellants' second argument, also directed at the net amounts diverted from Patsy Frank, is that at least 
$10,000 of these amounts constituted non-taxable repayment of a loan. In 1942 or before, Patsy Frank constructed 
apartments for Putnam Realty, subcontracting a part of the work to Anthony Battistelli. When Putnam was unable to 
pay the full amount due on the contract, Patsy Frank was in turn unable fully to pay Battistelli. The appellants then 
undertook to pay Battistelli and did pay him at least $10,000. 


It was the appellant's position in the Tax Court that the amounts divertedfrom Putnam, for which they were taxed, 
constituted repaymentby that company of an obligation to the appellants arising out of their payment to Battistelli, 
thus making the rentals diverted nontaxable to the extent of the purported repayment. The Tax Court rejected this 
argument, principally on the ground that the debt to Battistelli had been owed by Patsy Frank, not by Putnam. The 
appellants do not challenge the Tax Court's conclusion but now argue that it was Patsy Frank which became 
indebted to them and that it was a portion of the amounts diverted from Patsy Frank which constituted repayment 
of a debt. 


There is no evidence that the parties regarded the above events as creating an obligation from Patsy Frank to the 
appellants or, in any event, that the diversions from Patsy Frank were regarded as satisfying any such obligation. 
Patsy DiZenzo himself testified that he regarded the debt as owed by Putnam and as being satisfied by the 
diversions from that company. Having failed in their argument based on that testimony, the appellants cannot now 
maintain a position premised on facts inconsistent with that testimony and not otherwise supported by the record. 


[3, 4] The appellants' argument that the Tax Court erred in treating the [pg. 5110] entire amounts diverted from 


Patsy Frank as ordinary income presents, at least on the present record, a more difficult question.  Section 115
(d) of the Internal Revenue Code of 1939 provides, so far as relevant here, that 


"any distribution made by a corporation to its shareholders ... [which] is not a dividend ... shall be 
applied against and reduce the adjusted basis of the stock provided in section 113, and if in excess of 
such basis, such excess shall be taxable in the same manner as a gain from the sale or exchange of 
property."


And § 115(a) defines a corporate dividend as  


"any distribution made by a corporation to its shareholders ... (1) out of its earnings or profits 
accumulated after February 28, 1913, or (2) out of the earnings or profits of the taxable year ... 
Without regard to the amount of the earnings and profits at the time the distribution was made."


If § 115 controls, the amount of taxes due on the amounts diverted from Patsy Frank depends on whether or not 
the diversions exceeded the corporation's earnings and profits and, if so, on the appellants' basis in their stock. The 
Tax Court, however, held that § 115 does not control under the circumstances of this case. The controlling 
principle, according to the Tax Court, is "that amounts of corporate funds diverted by the dominant stockholder of a 
corporation constitute income to him regardless of whether they might be treated as a constructive dividend, and 
that taxability to the stockholder need not turn upon the existence of corporate earnings and profits." Or, restating 
the principle in terms of the 1939 Code, such amounts are to be treated under the general definition of gross 
income, § 22(a), and not under the special provision for corporate distributions, § 115.  








We think that the Tax Court's interpretation is in error and that § 115 does control. We are not here dealing with 
sums stolen or embezzled by a taxpayer. There has been no suggestion that the diversions in this case were 
improper as a matter of corporate law, and no reason appears why they cannot properly be described as 
"distribution[s] made by a corporation to its shareholders." We are of course aware that statutory history and 
purposes may give special meanings to the language of the tax code. But the government has not shown that the 
ordinary meaning of the language of § 115 is inadequate in this instance.  


The interpretation for which the government contends is of comparatively recent origin. As recently as 1960, the 
government itself was contending in a case similar to this that the amounts diverted constituted constructive 


dividends, Federbush v. Commissioner,  34 T.C. 740, 754 (1960), aff'd per curiam,  325 F.2d 1 [  12 AFTR 
2d 6069] (2 Cir. 1964). 3 The government's present interpretation of § 115 seems first to have appeared in the 


reported cases in Davis v. United States,  226 F.2d 331, 334 [  47 AFTR 2016] (6 Cir. 1955), cert. denied, 350 
U.S. 965 (1956), where it was accepted by the court. The Sixth Circuit later seemed to disavow Davis so far as civil 


cases are concerned, Drybrough v. Commissioner,  238 F.2d 735, 737 [  50 AFTR 781] (1956), but now has 


accepted the government's interpretation for both civil and criminal cases, Weir v. Commissioner,  283 F.2d 675, 


684 [  6 AFTR 2d 5770] (1960). This interpretation may also have been accepted by the Third Circuit in United 


States v. Goldberg,  330 F.2d 30, 38 [  13 AFTR 2d 938], cert. denied, 377 U.S. 953 (1964), although the 
issue was not there squarely presented. 


On the other hand, the government's view has been expressly rejected by the Eighth Circuit, Simon v. Commissioner, 


 248 F.2d 869, 873 [  52 AFTR 698] (1957), and decisions of the Fifth and Seventh Circuits tend in the same 


direction. Bernstein v. United States,  234 F.2d 475, 482 [  49 AFTR 1457] (5 Cir.), cert. denied, 352 U. S. 915 


(1956); 4 Demmon v. United States,  321 F.2d 203 [12 AFTR [pg. 5111] 2d 5371] (7 Cir. 1963). This court has 
not previously passed on the question; although diversions similar to those in this case were involved in Federbush 
v. Commissioner, supra, the government there argued that they constituted constructive dividends, and the 
Commissioner treated them as ordinary income only to the extent that he found that the corporation had earnings 
and profits. 34 T.C. at 754. 


The case against the government's interpretation was well stated by the Eighth Circuit in Simon v. Commissioner: 


"The corporate distribution here was made with the knowledge of the stockholders and was acquiesced 
in by them. The corporation is liable for a substantial tax upon the diverted income it failed to report. 
Further tax will be collected from taxpayers under the constructive dividend theory. Fraudulent tax 
dealings should not be encouraged. Criminal penalties are provided for tax evasion, and fraud and 
delinquency penalties are assessed upon taxes due when the circumstances warrant. The Government 
should be allowed to collect all tax and penalties authorized by law, but it is not our function to expand 
tax liability to fields not covered by statute. We find nothing in the Tax Court's opinion to indicate that 
the diverted sums represented salary or any other recognized ordinary income. We believe that the only 
way that the diverted income already taxed to the corporation can be taxed to the individual taxpayers 
is by the treatment of such diversions as dividends and corporate distributions." 248 F.2d at 876-877. 


The government has in this case pointed to the difficulty of reconstructing the earnings and profits of Patsy Frank in 
view of the corporation's hopelessly inadequate books and records. The answer to this problem is not to give a 
special meaning to the language of § 115, however, but rather to place the burden on the individual taxpayers to 
establish that the corporation did not have earnings and profits equal to the amounts diverted. See Lash v. 


Commissioner [  ¶ 56,087 P-H Memo TC], 15 T.C.M.! 453, 460 (1956), rev'd in part on other grounds,  245 


F.2d 20 [  51 AFTR 492] (1 Cir. 1957). We have no doubt that on 0the present record the Tax Court could 
properly have found that the appellants failed to establish that the accumulated 5 earnings and profits of Patsy 
Frank did not equal the amounts which they diverted. The Tax Court made no findings in this respect, however, and 
the record is not so clear as to permit us to hold as a matter of law that the appellants failed to sustain this burden. 
This issue therefore must be left for disposition on remand. 


The judgment of the Tax Court is reversed in part, and the case is remanded for additional findings. 
1 


  The Tax Court proceedings involved the liability of the appellants as individual taxpayers for 1946 through 1951, 
the liability of Patsy Frank, Inc., for 1946 through 1950, and the liability of the appellants for the taxes due from 


Patsy Frank, Inc. by reason of their having received assets of the corporation without consideration, see  
Internal Revenue Code of 1939, § 311. In addition, penalties were assessed against the appellants and Patsy Frank, 
Inc., for fraud with intent to evade taxes, see § 293(b). The appeals by Patsy DiZenzo, in his capacity as 








transferee, and by Patsy Frank, Inc., were withdrawn in open court. 
2


  The net amounts found to have been diverted during 1949 and 1950—$7,607.23 and $3,943.22—are not at issue 
on this appeal. 
3


  The constructive dividend argument typically was a counter to the taxpayer's argument that the money had been 


embezzled and, under Commissioner v. Wilcox,  327 U. S. 404 [  34 AFTR 811] (1946), therefore was not 


taxable at all. Wilcox has since been overruled by James v. United States,  366 U. S. 213 [  7 AFTR 2d 1361] 
(1961). 
4


  The Fifth Circuit expressly declined to rely on Davis but instead found that the corporation's earnings and profits 
were greater than the amounts diverted. 
5


  The current earnings and profits of Patsy Frank for 1946 through 1948, as found by the Tax Court, are not by 
themselves adequate to cover the full amounts diverted. The Tax Court found the corporation's taxable income to 
have been $12,727.45, $17,298.42, and $16,540.56 for the three years. This compares with diversions of 
$10,699.16, $59,190.84, and $46,174.50. 
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Appeal From The United States District Court For The Southern District of Alabama. 


Before TJOFLAT and HATCHETT, Circuit Judges, and ESCHBACH *, Senior Circuit Judge. 


 


Judge: HATCHETT, Circuit Judge: 


We affirm the convictions and judgments in this criminal tax evasion case holding that where a shareholder, officer, 
or director diverts unreported funds from his or her corporation, the government is not required to characterize the 
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funds (as dividends, loan, return of capital or otherwise) to prove a tax deficiency to support a conviction under  
26 U.S.C.A. §§7201 or 7203; the government must only prove the diversion and that the taxpayer acted willfully.  


I. Facts


Marcus Wayne Williams was the sole shareholder, president, and chief executive officer of Technical Fabrications, 
Inc. ("TFI"). Williams was also a shareholder, president, and chief executive officer of TFI's wholly-owned subsidiary, 
M.W. Industries ("MWI"). Between 1980 and 1982, several companies breached contracts with TFI. TFI 
representatives, including Williams, negotiated monetary settlements with these companies. Williams diverted much 
of the settlement money to his own use. The following transactions are relevant to this case: 


((1)) In May, 1981, Teledyne Continental Motors paid TFI $90,000 for hurricane damage to a building that TFI 
leased from Teledyne. TFI deposited the $90,000 into a TFI checking account at Central Bank in Mobile, 
Alabama. In June, 1981, when TFI closed the Central Bank account, the bank issued a $92,041.14 cashier's 
check payable to TFI. TFI endorsed the check to Williams who purchased another cashier's check for the same 
amount. In August, 1981, Williams combined this check with another cashier's check and cash to purchase a 
$102,245.83 cashier's check payable to the investment firm Merrill Lynch Pierce Fenner & Smith Inc. ("Merrill 
Lynch"). Williams deposited this check into a personal Merrill Lynch account and bought $100,000 in bonds. 
Williams did not report the $90,000 on his tax returns. TFI did not record the Teledyne settlement and did not 
report the $90,000 on its tax returns. 
((2)) In December, 1981, UOP Corp. paid TFI $170,274 under a cancellation clause in a steel fabrication 
contract. TFI endorsed the UOP check to Williams who endorsed the check to MWI. MWI deposited the check 
into a MWI checking account at the First National Bank of Mobile. 


Between April and July, 1982, General Electric Environmental Services, Inc. ("GEESI") paid TFI $97,500 for delay in 
performance of a contract. Williams deposited this money in a the MWI account. The UOP and GEESI deposits 
constituted all but $586 of the MWI account. 


Williams subsequently withdrew all the money in the MWI account through checks payable to himself. Williams 
combined these checks with other funds to purchase cashier's checks. He combined the cashier's checks with cash 
and deposited $255,285 into his Merrill Lynch account to purchase bonds. Williams reported no income from these 
transactions on his tax returns. TFI's records failed to reflect the transactions. MWI's tax returns also failed to 
reflect activity during this time. 


((3)) In August, 1982, Williams drew a $97,548 check on a TFI account and deposited the check in a personal 
Robinson-Humphrey Co. account to purchase $100,000 in bonds. Williams ordered a TFI accountant to record 
the check as for "stock material." Williams did not report the $97,548 on his tax returns. 


II. Procedural History


In January, 1988, a grand jury indicted Williams on two counts of attempt to evade federal income tax in violation of 
26 [pg. 89-5063] U.S.C.A. §7201 (West Supp. 1989). 1 In May, 1988, a jury convicted Williams for one violation of 


section 7201 and for one violation of willful failure to pay tax in violation of  26 U.S.C.A. section 7203 (West 
Supp. 1989) 2 (a lesser included offense of §7201). In June, 1988, the district court denied Williams's post-trial 
motions for judgment of acquittal and a new trial. In August, 1988, the district court sentenced Williams to five 
years in prison and fined him $10,000 for the section 7201 violation. The district court suspended a one-year 
sentence and a $1,000 fine for the section 7203 violation and placed Williams on five years probation to begin after 
his section 7201 sentence ends. TFI is currently a debtor in a Chapter 11 bankruptcy proceeding. 


III. Contentions Of The Parties


Williams first contends that the district court improperly denied his motion for judgment of acquittal. He argues that 
the government based its case on a theory that TFI paid Williams constructive dividends. The government, Williams 
alleges, failed to prove constructive dividends because it offered no proof of TFI's "earnings and profits." Second, 
Williams contends that the district court erroneously refused to charge the jury on earnings and profits. Third, 
Williams contends that the district court improperly limited cross-examination of a government witness. Fourth, 
Williams contends that the district court erroneously failed to compel production of certain materials under the 
Jencks Act and Fed. R. Evid. 612. Finally, Williams contends that the district court improperly excluded portions of 
his testimony. 


The government contends that the district court correctly denied William's motion for judgment of acquittal. The 
government argues that it proved that Williams received taxable income by diverting TFI funds. The government 
denies that it needed to characterize the income as constructive dividends and denies that it needed to prove 








"earnings and profits." As to Williams's other contentions, the government argues that the district court did not 
abuse its discretion by refusing to give Williams's proposed jury instructions, properly limited Williams's cross-
examination of a government witness, properly handled Williams's request for materials under the Jencks Act and 
Fed. R. Evid. 612, and did not prejudice Williams when it sustained objections to a portion of his testimony. 


IV. Issues


Williams presents five issues on appeal: (1) whether the district court erred in denying Williams's motion for judgment 
of acquittal because sufficient evidence did not support a finding of a tax deficiency beyond a reasonable doubt; (2) 
whether the district court committed reversible error by refusing Williams's suggested jury charges concerning 
earnings and profits; (3) whether the district court abused its discretion by improperly denying Williams an adequate 
opportunity to cross-examine a government witness; (4) whether the district court erred in refusing to compel 
production of Jencks Act documents or to compel the production of documents pursuant to Fed. R. Evid. 612; and 
(5) whether the district court abused its discretion by excluding a portion of Williams's testimony. 


V. Discussion


A. Sufficiency of the Evidence


[1] The government must prove three elements beyond a reasonable doubt to support a §7201 conviction: (1) a tax 
deficiency; (2) an affirmative act constituting an evasion or attempted evasion of the tax; and (3) willfulness. 


Sansone v. United [pg. 89-5064] States,  380 U.S. 343, 351, [ 15 AFTR2d 611]  85 S. Ct. 1004, 1010,  13 


L. Ed. 2d 882 (1965); United States v. Cruz,  698 F.2d 1148, 1150 [ 51 AFTR2d 83- 1114] (11th Cir.), cert. 
denied, 464 U.S. 960, 104 S. Ct. 391, 78 L. Ed. 2d 335 (1983). The government must prove two elements beyond a 
reasonable doubt to support a 7203 conviction: (1) failure to pay taxes when due; and (2) willfulness. Sansone, 380 
U.S. at 351, 85 S. Ct. at 1010. 


Williams argues that the government presented insufficient evidence to prove a tax deficiency. He argues that the 
government based its case on a theory that TFI paid him constructive dividends. That theory, Williams argues, 
requires the government to prove TFI's "earnings and profits." 3 Williams maintains that the government failed to 
present any earnings and profits evidence. 


The government argues that sufficient evidence supported the jury's finding of a tax deficiency. The government 
argues that, in criminal tax cases, it is not necessary to characterize unreported income as "constructive dividends" 
or otherwise. 


When reviewing a sufficiency of the evidence challenge to a denial of a motion for judgment of acquittal, we must 
view the evidence in a light most favorable to the government and determine whether a reasonable jury could find 
that the evidence established guilt beyond a reasonable doubt. United States v. Lopez, 758 F.2d 1517, 1521 (11th 
Cir. 1985), cert. denied, 474 U.S. 1054, 106 S. Ct. 789, 88 L. Ed. 2d 767 (1986) (citing Glasser v. United States, 
315 U.S. 60, 62, 62 S. Ct. 457, 461, 86 L. Ed. 680 (1942)); United States v. Gonzalez, 617 F.2d 104, 106 (5th Cir.), 
cert. denied, 449 U.S. 868, 101 S. Ct. 202, 66 L. Ed. 2d 86 (1980). 


In deciding whether the government was required to prove earnings and profits to demonstrate Williams's tax 
deficiency, we are without the benefit of binding precedent. Williams urges us to accept the reasoning of a recent 


civil case, Truesdell v. Commissioner,  89 T.C. 1280 (1987). The government urges us to adopt the rule in the 


criminal case Davis v. United States,  226 F.2d 331 [  47 AFTR 2016] (6th Cir. 1955), cert. denied, 350 U.S. 
965, 76 S. Ct. 432, 100 L. Ed. 838 (1956). For the reasons discussed below, we adopt the Davis rule. 


In Davis, a jury convicted a taxpayer of diverting corporate funds in violation of  26 U.S.C.A. §145(b), a precursor 
of 7201. The taxpayer appealed contending that the government failed to demonstrate sufficient corporate surplus 
to cover a dividend distribution. Davis, 226 F.2d at 334. The court rejected this contention and affirmed the 
conviction. 


Appellant makes much of the fact that the government has not fixed a label of some kind on the funds 
that he took from his corporation. It is not necessary to describe them as additional salary, illicit 
bonuses, or commissions, or anything more than wrongful diversions, since, as above mentioned, 
substance controls over form and taxation is concerned with the actual command over the property 
taxed.


[I]f a man has a business of a lucrative nature and is constantly receiving money and depositing it to his 








own account and using it for his own purposes, this is proof that he has income, and if the amount 
exceeds exemptions and deductions, that ... income is taxable.


Davis, 226 F.2d at 335-36. Accord Weir v. Commissioner,  283 F.2d 675, 684 [  6 AFTR2d 5770] (6th Cir. 
1960). Thus, under the Davis rule, the government did not need to characterize the diverted funds as constructive 
dividends, and did not need to prove TFI's earnings and profits, to prove Williams's tax deficiency. 


The Tax Court recently refused to apply Davis in a civil case. Truesdell,  89 T.C. 1280. 4 The Truesdell court held 
that the government could not support asserted tax deficiencies in a fund diversion case because it failed to 
demonstrate corporate earnings and profits necessary to cover a constructive dividend. The court noted that no 


Ninth Circuit civil case governed this issue; but the court discussed United States v. Miller,  545 F.2d 1204 [  
39 AFTR2d 77-364] (9th Cir. 1976), cert. denied, 430 U.S. 930, 97 S. Ct. 1549, 51 L.Ed.2d 774 (1977), a criminal 
case with similar facts. Miller bolsters our decision to adopt the [pg. 89-5065] Davis rule by explaining why civil rules 
should not automatically apply to criminal cases. 


In Miller, the court affirmed a conviction in a fund diversion case, upholding a finding that diverted funds constituted 
salary to the taxpayer. Noting that "Davis has been generally followed in the review ofcriminal tax proceedings by 
the circuit courts," the court rejected an argument that it should automatically apply civil rules to criminal cases. 


In civil tax cases the purpose of tax collection and the key issue is the establishment of the amount of 
tax owed by the taxpayer. In a criminal tax proceeding the concern is not over the type or the specific 
amount of the tax which the defendant has evaded, but whether he has willfully attempted to evade the 
payment of assessment of a tax.


The difficulty in automatically applying the constructive dividend rules to this case is that it completely 
ignores one essential element of the crime charged: the willful intent to evade taxes, and concentrates 
solely on the issue of the nature of the funds diverted. The latter aspect is not the important element. 
Where the taxpayer has sought to conceal income by filing a false return, he has violated the tax 
evasion statutes. It does not matter that that amount could have been somehow made non-taxable if 
the taxpayer had proceeded on a different course.


Miller, 545 F.2d at 1213-14 (emphasis in original). See United States v. Thetford  676 F.2d 170, 175 [  50 
AFTR2d 82-5418] 5th Cir. 1982), cert. denied, 459 U.S. 1148, 103 S. Ct. 790, 74 L.Ed.2d 996 (1983) (withholding, 
diverting, or skimming part of corporation's cash receipts renders shareholder criminally liable). Cf. Bernstein v. 


United States,  234 F.2d 475, 482 [  49 AFTR 1457] (5th Cir.), cert. denied, 352 U.S. 915, 77 S. Ct. 213, 1 
L.Ed.2d 122 (1956) (government bound to prove earnings and profits because bill of particulars alleged payments to 
be dividends; court distinguishes Davis). 


The Miller language distinguishing criminal from civil tax cases comports with reasoning found in Eleventh Circuit 


criminal tax cases. For example, in United States v. Cruz,  698 F.2d 1148, we upheld a §7201 conviction of a 
Dominican Republic citizen who claimed that accrued Dominican Republic taxes entitled him to a United States tax 
credit. We refused to accept Cruz's arguments, labeling them "technicalities which would create a haven for federal 
tax evasion." Cruz, 698 F.2d at 1151. The court stated: 


[U]nder Cruz's interpretation, a taxpayer in his position could wait and pay no tax ... until the United 
States authorities became aware of an irregularity in his tax return. Once discovered, he could either 
pay or immediately admit the foreign tax and claim the retroactive United States tax credit [.] ... In 
short, the taxpayer is able to gamble that neither government will become aware of his tax liability.


Cruz, 698 F.2d at 1151-52. See United States v. Santarelli, 778 F.2d 609, 617 (11th Cir. 1985) (upholding  26 
U.S.C.A. §7206 conviction and citing Miller with approval).  


Like the Cruz court, we refuse to condone a taxpayer wait-and-see "gamble." Williams diverted funds from his 
wholly-owned corporation and failed to account for the diversion on his tax returns. The jury convicted him for that 
failure, finding a tax deficiency and finding his actions willful. Viewing the evidence in a light most favorable to the 
government, we find that the evidence supports the convictions. We adopt theDavis rule and hold that the 
government need not characterize diverted income in criminal tax cases. Consequently, the government was not 
required to characterize Williams's income as constructive dividends, and not required to prove TFI's earnings and 
profits. 5  


B. Jury Instructions








Williams proposed two charges instructing the jury that, to convict, it needed to find that he received constructive 
dividends from TFI and that TFI had sufficient earnings and profits to support the dividends. The district court refused to 
give the instructions. Williams contends that the district court erred.  


A trial court possesses broad discretion in formulating jury charges. United States v. Lopez, 758 F.2d at 1521. Failure to give proposed 
instructions constitutes reversible error only if the proposed instruction: "(1) was correct, (2) was not substantially covered by others 
delivered, and (3) concerned a point in the trial so important that the failure to give the requested instruction seriously impaired the 


defendant's ability to defend himself." United States v. Sans,  731 F.2d 1521, 1529-30 (11th Cir. 1984), cert. denied, 469 U.S. 1111, 
105 S. Ct. 791, 83 L.Ed.2d 785 (1985).  


The district court did not err in refusing to give Williams's proposed jury charges. Williams's proposed charges were not "correct." The 
government did not need to prove that Williams received dividends from TFI nor did it need to prove earnings and profits. The district 
court's refusal to give Williams's proposed instructions did not impair Williams's defense.  


C. Cross-Examination


 


At trial, Williams's personal secretary testified as a government witness and questioned the veracity of documents showing the TFI fund 


diversions to be loans. Williams's attorney proffered evidence designed to impeach the secretary's credibility. 7 The government 
objected to the proposed testimony on the ground of relevance. The district court sustained the objection.  


Williams contends that the district court committed reversible error by limiting the attack on the secretary's credibility. See Fed. R. Evid. 
607. Williams argues that her testimony was central to the government's case and that, without this credibility attack, her testimony 
stood unimpeached.  


We cannot disturb a trial court's evidentiary ruling absent a clear showing of abuse of discretion. United States v. Russell, 703 F.2d 
1243, 1249 (11th Cir. 1983). See United States v. Darwin, 757 F.2d 1193, 1202 (11th Cir. 1985), cert. denied, 474 U.S. 1110, 106 S. 
Ct. 896, 88 L.Ed.2d 930 (1986) (extent of cross-examination relating to credibility is within the trial court's sound discretion).  


Williams fails to demonstrate a connection between the affair, the prior litigation, and this tax evasion case. Merely asserting that a 
relationship exists is insufficient to demonstrate that a trial judge abused his discretion. See United States v. McCann, 465 F.2d 147, 163 
(5th Cir. 1972), cert. denied, 412 U.S. 927, 93 S.Ct. 2747, 37 L.Ed.2d 154 (1973) (no abuse of discretion where trial judge refused to 
admit evidence of lawsuits filed against defendants by witness's relations). In addition, our review of the record shows that the 
secretary's testimony did not stand unquestioned. Williams questioned the secretary regarding her lack of knowledge of TFI's 
accounting activities and about the fact that she testified against Williams on another occasion. We affirm the district court's decision to 
exclude Williams's preferred credibility attack against his personal secretary.  


D. Jencks Act And Rule 612 Material


 


Prior to trial, Williams requested that the government produce materials pursuant to the Jencks Act, 18 U.S.C.A. §3500 (West 1985). 8 


During trial, Williams renewed his request and made a similar request for the production of material pursuant to Fed. R. Evid. 612.  


The district court reviewed disputed materials in camera and ordered the government to produce a revenue agent's fraud referral 
report and a portion of a special agent's report. The remaining disputed materials consisted primarily of records of the agents' daily 
contacts and activities. They also consisted of tax returns from Williams and his corporations, a copy of a previously-produced report 
written by both agents, personal file notes, and the revenue agent's report on his conclusions of law and intent. The district court sealed 
these materials for appellate review. We have reviewed the materials and hold that the district court did not commit error by refusing to 
compel production.  


1. Jencks Act


 


We will not disturb a district court's Jencks Act findings unless the determinations are clearly erroneous. United States v. Medel, 592 
F.2d 1305, 1316-17 (5th Cir. 1979); United States v. Cruz, 478 F.2d 408, 413 (5th Cir.), cert. denied, 414 U.S. 910, 94 S.Ct. 259, 38 
L.Ed.2d 148 (1973).  


The bulk of the disputed material concerns matters that do not relate to the subject matter of the agents' testimony. 18 U.S.C.A. §3500
(b). For this reason, the district court's decision not to compel production of personal notes, contact sheets, witness lists, summaries of 
non-testifying witness statements, and the revenue agent's legal conclusions does not constitute error. See Medel, 592 F.2d at 1316. 
The government produced other material, such as the agents' joint report and the tax returns, and the court admitted these documents 
into evidence. The decision not to compel production of these materials, therefore, did not constitute error. See Medel, 592 F.2d at 
1316-17. In addition, the district court did not err by failing to compel production of third-party materials sent to the agents. These 
materials are not "statements" within the meaning of the Jencks Act. 18 U.S.C.A. §3500(e).  


Williams argues that because the agents "prepared and reviewed" the disputed materials, and because the agents' testimony related to 
their investigations, the government must produce the agents' files in their entirety. Based on Medel, we reject this reading of the 
Jencks Act and conclude that the district court did not clearly err in refusing to compel production of the above-mentioned materials.  


2. Federal Rule of Evidence 612


 


Rule 612's language grants a trial court discretion in ordering the production of documents. See Cosden Oil & Chemical Co. v. Karl O. 
Helm Akteingesellschaft, 736 F.2d 1064, 1076-77 (5th Cir. 1984).  








Of the material reviewed by the special agent during trial preparation, the government only failed to produce non-testifying witness 
statements. As discussed above, the Jencks Act does not require the government to produce such documents. See Medel, 592 F.2d at 
1316 & n.12. Because rule 612 is limited by the Jencks Act, the district court did not abuse its discretion by concluding that rule 612 did 
not compel production of the same documents.  


Of the material reviewed by the revenue agent during trial preparation, the government only failed to produce two items: the agent's 
"sign-out sheet" and the agent's contact sheet. As discussed above, the government was not required to produce the contact sheet 
under the Jencks Act because the contact sheet's contents were unrelated to the subject matter of the agent's testimony. 18 U.S.C.A. 
§3500(b); Medel, 592 F.2d at 1316-17. Again, because the Jencks Act does not compel the production of these documents, the district 
court did not abuse its discretion by making the same ruling under rule 612. With respect to the agent's "sign-out sheet," Williams fails 
to demonstrate that the district court abused its discretion by failing to compel production. Williams merely asserts that the district 
court's denial of all disputed materials was "highly prejudicial."  


We reject Williams's argument that Needelman v. United States, 261 F.2d 802 (5th Cir. 1958), cert. dismissed, 362 U.S. 600, 80 S. Ct. 
960, 4 L.Ed.2d 980 (1960) allows us to conclude that the district court [pg. 89- 5068] abused its discretion by refusing to compel 
production of material outside the scope of the Jencks Act. The Needelman court merely held that the then-recent Jencks case, Jencks 
v. United States, 353 U.S. 657, 77 S.Ct. 1007, 1 L.Ed.2d 1103 (1957), and the newly-passed Jencks Act did not remove a trial court's 
discretion to compel the production of materials used to refresh a witness's recollection. Needelman, 261 F.2d at 806. In this situation, 
Williams fails to convince us that the district court abused its discretion by refusing to compel the production of disputed materials under 
rule 612.  


E. Exclusion Of Testimony


 


At trial, Williams sought to introduce testimony justifying his uncooperativeness toward the Internal Revenue Service ("IRS"). Williams 
sought to testify that an IRS agent lied to him when explaining why the IRS audited TFI. The government objected on hearsay and 
relevance grounds. The district court sustained the objection. Williams contends that the district court's decision constituted an abuse of 
discretion.  


Williams's contention is meritless. Shortly after the district court's ruling, Williams testified as he desired without objection. 


 


Mr. Ira Brown, the group supervisor of the IRS, lied to me.


 


He told me that the audit of TFI commenced as the result of an audit of a firm in the northeast by the name of UOP that 
had paid very substantial cancellation fees to subcontrators .... 


The district court's decision, therefore, could not have prejudiced Williams. 


 


VI. Conclusion


 


We hold that: (1) sufficient evidence supports the convictions; (2) the district court did not commit reversible error by refusing 
Williams's suggested earnings and profits jury charges; (3) the district court did not abuse its discretion by denying Williams an 
opportunity to cross-examine a government witness; (4) the district court did not err in refusing to compel production of Jencks Act 
documents or to compel the production of documents pursuant to Fed. R. Evid. 612; and (5) the district court did not abuse its discretion 
by excluding a portion of Williams's testimony.  


The convictions and judgments are affirmed. 


 


Affirmed. 


 


* 


  Honorable Jesse E. Eschbach, Senior U.S. Circuit Judge for the Seventh Circuit, sitting by designation. 


 


1


  Section 7201 provides: 


Any person who willfully attempts in any manner to evade or defeat any tax imposed by this title or the payment thereof shall, in 


addition to other penalties provided by law, be guilty of a felony and, upon conviction thereof, shall be fined not more than $100,000 


($50,000 in the case of a corporation), or imprisoned not more than 5 years, or both, together with the costs of prosecution.  


2


  Section 7203 provides: 


Any person required under this title to pay any estimated tax or tax, or required by this title or by regulations made under authority 


thereof to make a return, keep any records, or supply any information, who willfully fails to pay such estimated tax or tax, make such 


return, keep such records, or supply such information, at the time or times required by law or regulations, shall, in addition to other 








penalties provided by law, be guilty of a misdemeanor and, upon conviction thereof, shall be fined not more than $25,000 ($100,000 in 


the case of a corporation), or imprisoned not more than 1 year, or both, together with the costs of prosecution. In the case of any 


person with respect to whom there is a failure to pay any estimated tax, this section shall not apply to such person with respect to such 


failure if there is no addition to tax under §6654 or 6655 with respect to such failure. In the case of a willful violation on any provision of 


§6050I, the first sentence of this section shall be applied by substituting '5 years' for '1 year'.  


3


  Title  26 U.S.C.A. §316(a) (West 1988) defines "dividends": 


(a) General Rule.— 


For purposes of this subtitle, the term 'dividend' means any distribution of property made by a corporation to its shareholders— 


((1)) out of its earnings and profits accumulated after February 28, 1913, or 


 


((2)) out of its earnings and profits of the taxable year ... without regard to the amount of the earnings and profits at the time 
the distribution was made.  


4


  Truesdell does not bind us. See Gordon v. United States,  757 F.2d 1157, 1161 (11th Cir. 1985). The Truesdell court was bound 


only by Ninth Circuit law because the case was appealable to that circuit. Truesdell, 89 T.C. at 1299.  


5


  The prosecutor argued to the court that the government had the burden of proving a constructive dividend at the close of the 


government's evidence. Williams was not prejudiced, however, because the district court did not so charge the jury nor did the 


prosecutor make that argument to the jury. The prosecutor's attempt to assume a heavier burden than required by law confuses the 


record, but does not prejudice Williams.  


6


  The first charge provided, in part: 


I charge you that you must find that the corporation making a distribution with respect to its stock must beyond a reasonable doubt at 


the close of the taxable year in which such distribution is made, have had earnings and profits before you may conclude that the 


distribution is a dividend. If you do not conclude that the corporation had earnings and profits at the conclusion of any taxable year in 


which it makes a distribution with respect to its stock, you must find the Defendant not guilty for such year.  


7


  He stated that she would be "impeached for her truthfulness by virtue of a love affair with [a man] who was then involved in litigation 


with Mr. Williams. She bore a child by [the man] and she was married to another man."  


8


  The Jencks Act provides, in pertinent part: 


(b) After a witness called by the United States has testified on direct examination, the court shall, on motion of the defendant, order the 


United States to produce any statement (as hereinafter defined) of the witness in the possession of the United States which relates to 


the subject matter as to which the witness has testified. If the entire contents of any such statement relate to the subject matter of the 








testimony of the witness, the court shall order it to be delivered directly to the defendant for his examination and use. 


(e) The term 'statement,' as used in subsections (b), (c), and (d) of this section in relation to any witness called by the United States, 


means — 


((1)) a written statement made by said witness and signed or otherwise adopted or approved by him; 


 


((2)) a stenographic, mechanical, electrical, or other recording, or a transcription thereof, which is a substantially verbatim 
recital of an oral statement made by said witness and recorded contemporaneously with the making of such oral statement ...  


9


  Federal Rule of Evidence 612 provides: 


Except as otherwise provided in criminal proceedings by section 3500 of Title 18, United States Code, if a witness uses a writing to 


refresh memory for the purpose of testifying, either — 


((1)) while testifying, or 


 


((2)) before testifying, if the court in its discretion determines it is necessary in the interest of justice,  


an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness thereon, and to 


introduce in evidence those portions which relate to the testimony of the witness. If it is claimed that the writing contains matters not 


related to the subject matter of the testimony the court shall examine the writing in camera, excise any portions not so related, and 


order delivery of the remainder to the party entitled thereto. Any portion withheld over objections shall be preserved and made 


available to the appellate court in the event of an appeal.  


© 2010 Thomson Reuters/RIA. All rights reserved.  








Week 7 Research Project (Set #1) 
DeVry University    Acct 429    


 


RESEARCH ESSAY ASSIGNMENT 1 


We spent a substantial amount of time in Week 4 discussing the payment and taxation of 


corporate dividends.  Some of this discussion simply begs the question as to how commonplace 


dividend distributions are in the United States.  Utilizing at least three (3) commercial or journal 


related websites, ascertain and detail how common dividend distributions are in today's 


economic climate, particularly since the economic downturn of 2008 and 2009.  Furthermore, 


ascertain and analyze whether dividend distributions are concentrated in the companies that 


are publicly traded (such as the New York Stock Exchange or NASDAQ) or whether closely held 


corporations pay them with equal frequency and/or at the same rates.  In your analysis, make 


sure that you discuss and consider the various considerations that each type of corporation 


(publicly traded and closely held corporations) balance in determining whether to pay 


dividends, including the tax consequences of doing so. 


NOTE: You must either (1) submit complete citations to these online resources so that your 


instructor may find these studies online or (2) submit complete copies of these online 


resources with your submission.  Failure to do so will result in a zero for the assignment. 


PLEASE RESEARCH THIS ISSUE ON THE INTERNET AND COMPOSE AN ESSAY INCLUDING YOUR 


ANALYSIS OF THE ISSUE (20 POINTS). 
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