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the'n in computing a defendauts cnmma]
his ory score.?

In| the present case the d:stnct cowt dig
not ‘axercise its’ dlscretlon to det¢rmin
whe er to co]latera]]y examine the alidi u‘
of Roinan's prior conviction. At ghe se
tencing hearing, the eourt stated that “th
court i not permitted to retry alread
tried matter. In other’ words, it} S presump-

_'tlvely a Yalid conv:ct:on so 1 a.ve no’ au-
thority 0\ start wxpmg corm ions off of
.the record” It is clear frof this state-
“ment that the court did not beheve it had
the dlscretl to consxder Rman £y constltu-
‘tional challe ge and hold/ an- e\qdent:ary
heanng on the matter. “Therefore, its deci-
~'ston not to hojd an ewdetzary hearing was
prompted not by the’ ‘exgéreise of 1ts discre-
tion but by xts ehef th4 it it had no authori-
ty to hold suc “a "hea mng "The ‘court’s
failure to éxercidé its Hiscretion constitutes
.;an abuse of discretiof:: LSLJ Partnership -
A Fnto-Lay Co\ 9 0 F.2d 476,-479 (Tth -
1.Cir.1990).  For thik yeason, we find that the
-.district court abuséd its discretion in failing
+ Yo properly deternyine whether to consider
:Roman's challeng and hold an ewdentxary
‘hearing on ' the. gohstitutional validity .of
* Roman s prior state convxctlon. 3wty

Roman ‘also zses on this appeal a’con-
stltut:onal challg nge o the district court's.
fai]ure to'hold An ‘évidé ntuary hearmg ~The
~record does, gt reﬂec that this isstie was
raxsed in the district coki therefore, we
do 1ot reac it on “this ° ppea]

IS

. case 13
- for resetencmg ’t:onsnj.g. nt
. W

& «'I‘he Exghth Circuit has deah wuh
-gft:issue involved here and concluded tha

he premsc

. convictions ilscd,to ‘compute a .defen‘dam's crim-

Tnaiargh

q/ i

EMANDED to thydistrict ‘couirt. |

,amend- -
V. red, :note 6. “forblds collatcral .attacks &n prior .

&t RVALE

'we\ml;%%m% hd\ﬂ%{l)é&;§ﬁ§, a Florida corpq
| ormerly known as Skyywalker

Records,” Inc.. et al., PIamtnffe-»Appe]-»
lants,

¥,

Nlck NAVARRO Sheriff Broward
County, Fibﬂaﬁ Defendanb—
Appellee.

U No. 90-5508,

! mted States Court of Appeals
Eleventh Circuit.

Record company ‘and musical - group
- which produced recording .“‘As Nasty Ag
_They Wanna Be” :sought_ declaratory and
. injonctive relief after sheriff in . Flonda'
.county obtained ex parte order, declaring”
-record obscene, presented copy oi' order
store owners, and threatened arrest, 'mth
result that store owners withdrew. record
-ing from their shelves. The Umted S tes”
‘District Court for the Southern Dlstr]ct of
Florida, ; No, - 90-6220-Civ—~JAG, - Jose'
. Gonzalez, Jr, J., 739 F.Supp. 578, engomed‘--
--shenff from further. interfering with’ "sh‘]e‘ :
-zof recordmg but declared that' ecord: ,'g"’”

i:was :obscene. : Record eompany and: group '
appealed The €ourt of Apﬁealg held that ©
- sheriff failed to carry his.burden’ pf, prg{:—"'
‘ %ng‘ even by & preponderance of tpﬁ fevz‘-ﬂ
nce, that material was “obscens by .stan-

..dards of Miller u_California (decision of

" t'Ee U ted States Supreme Couft.
T L}:.-\,.
- :3}31“&)'_*"
T Gt
bscenity &=17 .. 1 o odke =
Shenff n’ Flonda county ffai]ed_d}o
,carry shis burden]of :proying,yeven pyia
preponderance of: t.he evxdence, 1that'musl-

o ,,. .

i 'Day, 949 F.2d 973 980 (Sth ‘Cir. 1991) (gfﬂrfd
¥ Hewirr, 942 F.2d 1270,.1276 (8th,_Lir, 1(959”)

)

e
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- but tape recording itself and judge trying -gal of the district coy
€. & Florida Corpo- case relied on his own expertise as to pru-  mept that the mugjeal recording “Ag Nasty
Known as Skyywalkey rient interest community standard and ar-  As They Wanna Be” ig obscene under ¥z,
et al, Plaintifry] Appel- tistic value prongs of test; assuming that Stat. § 847.011 and the United States Con-
B Judge's familiarity with contemporary eom-  gtitution, contending that the district eourt
munity standards was sufficient “to Carry  misapplied the test for determining obscen-
" case as to first two prongs of that test ity.” We reverse. I S
. (prurient interest app]yin_g community stan- - . Api)ellénts' Luthep - Car‘nﬁbel], David
offensiveness ag defined . g O -

r’s declaratory judg-

. v' . . i, E
NAVARROQ), Sheriff, B
~ournty, Florida, Defendh

- Appellee. - . by Florida law), ju

1 . Hobbs, Mark Ross,'and Gharles Wongwon
dge could not, Simply by 729908, Mark } Gton] b =

No. 90-5508, Tl listening to musiea] work, determine that it compris Et }-]ﬁ m ‘f,s' ical group “2 L:'.{_e_ Crew,” .
IS S IR G had no serioys artistic value ' . Which recorded “As Nasty As They Wanna
ted States Clurt of Agheats, e e T B T vt e i) e

A

-+ Eleventh| Circyit, Ce e, N TG AR - .”B’.'.O.“f.";rd .quthlty,'F}orida Sheriff's Office to
L I I : .,quchogO}}’, Ft Lauderdale, F' Ia,-g Allen - discourdge record stores from selling “As
‘May 7, 1902 1 /- L .'Jacp‘l).:,_gl_\i(_)rtdhwl\{_!aml,. Fla, for plaintiffs. - ) T ATom
W - . N appenants'-. , A“ T o ok -
T SRR .54 o F Danie] M. Waggoner, Seattle, Wash., for . the'Sheri'f‘f,fi-otn"‘
{:ol"dj company -and nfisica] \EToup ! amicus Home Box Office. : i ' the re
d ihg . ‘14 v BT I A A TIERI " OOUFt St  in
?:gn:ceB ere::;dlh .g.é_ latatory suq”  |* . Johi Toliy, Ft. Lauderdale, Fia, for de- | court granted the :
iy rélll‘ief”a;ft‘erg .S‘,-é “Caratory s S fenda’ribépbéneé;m' : ST e ~ the actiohs of the Sheriff’s‘office were an
e oL L ey AR T e AR R T s stituti ior : int “on’ fre
cbtained ex party Washington, pg frlams & Conlly, *Snconsiutional prioe restaing e g

'bscene, presented cdpy ,A_;Washil}gtoﬁ,‘.,D.(__l_,_._for,a"rr_xi“ué Recording ‘Speech,” The Sherift does ot appeal this
rmers, and threa ong ,L=1£’d1{5.tf5"'és~‘§6c_._of. America, Ine. | . _dewl‘ff_‘nm.at'.l‘(.):n__ R
12¢ store owners w W record- o “"Ste‘..’en F. Reich, Covington & Burling, .. In addition to Injunctive relief, however,
1 their.shelyes, b iTTn: o :

- fo Seth A Tucker, Washington, .C, Larry . appellants sought a declaratory judgment
Court for the Southirn District ot i Corman, Hodgsor, Russ, Andrews, Woods Feronding /28 US.CA. §2201"that the
No.. 90-6220-GivllaG, “aen a . B g Goodyear, Boca Raton, Fla., for ‘amious LooORUIng :WaS hot obscerie, " The distriot
/9T, T, 139 FSupl o7 oinottn . B o etiean, Civi, Liberties Union (ACLY). .  éourt g that “As Nasty As They, Wan.
rom further. interftdr; g ‘Withgale™. .
ling but.declared. that. ording” -
ene. | Record comipdny and ‘ergus
. The Court 6f Apgle
iled to carry hid b}
by a breponderarce
! PR

Robert T. Perry, Brooklyn, N.Y., for ami. .0a Beé” is obicefie under Miller v, Califor.
S SRR AL Berry, Brog MRS T Tl T e e T

L CUS, pro se.. .. ... 2B

-+:;"Charles B, Iiutte;berg, oﬁri T(M:tchell, » . This case is épparehﬂy the first time that
-'-"Wash'ington,- D,C. for Nat. Ass'n of Re- =8 court.of appeals has been asked to apply
c‘b'rvding.." e e :ithe Miller test to & musical composition,

Bt T he United Siaid D MO contane s sl
Court for the Southern District of Florigs. &7 lyrics.? Although we tend o agree

R e T T YIStrIet ¢ s with  appellants icontention that becayse

' Be fox‘é"'ﬁNDERSON “Cireuit Judge - #Iusic possesses inherent artistic Value,-no

“RONEY-ahd LIVELY *, ‘Senior” Circujt © *-work of ‘music alone may be declared ob-

¢Judges) v ~."scene, -that ‘issue jg not -presented in :thiy

te
Seed

A T e e ne

ie. I, this appeal,-'appgilants Luke Records, .ment is based on the Iyries, n

¢Inc.,- Luther, Campbell, “Mark ‘Ross, David +The Sheriff's brief “denies -any intention to
Hobbg, 'a_n_d.,Cha_.rIes_'_angwgn seek rever- :put’ P musicto the.test, but states “it ia
DpA & - -f’ﬁ;;r;o};m;;fma-eé-iivexy.:*genia; U8 il mailing obscene materials determining thaf two
scene by gt@qd T _‘{I‘F‘I_udg‘c' for the 'Six‘th,'Circﬁit,fsitting by ‘c_:]eSEg‘na- “~/phonograph ":ju:coi-d;?-i:'md labels w'cré“'obsccnc..
’ Lo ton, . Sedn Jady mpoanei :;’”.f‘-,~::.:t.';<,--;;ifrz‘z.. v Justice Stewait, 'dissenting from the:denjal of
u.s. :15, .93 S,Ct. 2607, 37.1.Ed ».f Sertiorari, stated that ope of the record; “con.

frn TU S, sistled) ql';riost‘ep_‘tiri:ly‘of the sbuf:'dsubg percus.
- A SN I aore aes 7 sion ‘instruments” . and ‘t‘he_ other was™a *ran.
i 1567,/ 16 L.Ed.2d 549 (1966); that +~:Poems." ;384 U, 21,993,786 S.CL. at 1567,
court affirmed the ‘QOnvicjtion of a defendant for o J-'-"l"‘=":j“"‘"' St vdThe g

e Rt BT S O BN
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-abundantly obvious that it ig only the
cal' content which makes “As Nasty As
- They Wanna -Be” ‘obscene.” Assuming
- that music is not simply .a sham
“protect obscene material, the - Miller - test
- should be applied .to the -lyries” and . the
music of “As Nasty As They Wanna Be”, as
a whole. The basic guidelines for the trier
‘of fact must be: (8) whether “the’ average
person, applying contemporary community
‘standards” would find that the work, taken
.85 a whole, : ‘ :
(b), whethér the Work depicts ‘or describes,
In a patently offensive way, Sexual conduict
* specifically defined by theé ‘dpplicable state
“law; and (e} whether the work, taken as a
' whole, lacks serious litérary, artistic, politi-
¢al, or cientific value, 418°U.8, at'24; 93

S.Ct at 2615, This ‘test is " conjunctive.

!
£

Penthouse. Intern, Ltd, v. McAuliffe; 610
- F.2d 1853, 1863 (5th Cir.1980). " A’ work

-cannot be held obscene unless each’eleirient
"'of the test has been evaluated indefendent-
ly and all three have been met. Id Y
v, Appellants cofitdnd that hecanls th cen.
. tral isste in'this case js Whether “As Nakty
As They Wanna Be'” meéts the definition of
;obscenity conitainéd in'a lorida sriniia
" statufd, the thrust of this tase’is erimial
"‘and the SHeriff should be required to prove
‘the work’s obscenity beyond a reasonable
“.doubt.’: In"the altemative, appellants assert
“that "at minimum! ‘the ‘importance  of . the
« First Amendment requires’ that the'burden
~'of ‘proof in.the’ distriet: court ‘should have
“been by “clear and, convincing ‘evidence,”
“rather than by':“a preponderance of "the
-evidence.” - Assuming,- arguendo,-that ‘the
-proper :standard ‘is the ‘preponderance of
= the evidence, -we eonclude that the Sheriff
whas failed to carry his burdén of Froof that
.the material is obseene by the Miller stan-
rdards under that Jess’ stringent standard.
oThus, to reverse .the: declaratory. judgment
zthat _the :work is,.obscene,y we need: not

decide which of the standards -applies.
DT TR BT 0 2l Che ey e WL R
an<There. are. two problems. ‘with -this case
fwhich make it-unusually diffieult to review,
“First,’the' Sheriff put in'fio éviderice but the
T Sy R R LML M TINS s S @ (B
ing’ :gsga]'f;:,‘,\. T __g_dqnlx‘_‘ewde_nce‘

.18pe recording : .S VICEI
jconcerning ,the“,th;_'eé-part,Miller, test .was
put in eviderice by the plaintiffs."
the case was tried by a judge w

ithout “a

“Iyri-

attempt to .

appeals to the prurient interest;.

:Second;— A

PORTER, 2d SERIES

jury, and he relied on hig OWI expertise as
“to the prurient interest community stan-
" dard and artistic value prongs of the Miller
test, e oo T S
-+ First, the Sheriff put in no evidence oth.
;-€r than the cassette tape.  He called no
. e,xpe}rt_,wi{;nesses__cgncerning. contemporary
~.community standards,--prurient interest, or
- Serious artistic value. . His evidence was
" the tape recording itself.. -z . .-, . :

psychologist Mary
egory Baker, John
olar’ Carlton Long,
t the tape ‘did not

The appellants called
Haber, music critics Gy
“Leland and Rhodes Sch
Dr."Haber" testified tha
appeal to the average person’s prurient in-
“ferest i wpe oL gl

te for-j\’éw

-

Gregory Baker is a staff wi for
“Times Newspaper, 4 weekly arts aﬁd_:ﬁqws
publication supported by ‘advertising reve-
““nue ‘and distributed 'freé,'bt,' charge thrsugh-
“out Séuth Florida,” Bake testified that he
authored “huhdreds” of afficles about pop-
‘<l musie 6vér ithe’ previots SOt even
years. I Atter FeViewing the wfigins of hip -
5"'h6p"a':fd;-‘?éi5:__" usic,” Baker “discussqd the
“'process "\thrB’\fghj'HrBi}:hqif‘h? ‘riusic.is’ cre-
ated. He e butined the Wi i iitict 2
“Live Cretw'had innovited palt mifkical con-
‘ventions within the géenre ard concluded
«that the Music'in “As Nasty A% They Wan-
~na ‘Be" ipossessés vierions ! 'xﬂu&icéli-‘;'\glue.
. John 'Le']alnd is a ﬁc;p m:tsnc c%’té? “for
N L e A et Py i
“Newsday ‘magazine, which F&*a datly cl
“cilation in'New Yorky New-Y ok 5F approx-
imately six hundred thousand copies, one of
the top ten daily rlewspaper girculations in |
the 'é;)ﬁritr'y. Leland discussed in de_t%il]ﬂ:ie
evolution of hip hop and rap music, ;nc ug-
(ing the development of éa’iﬁﬂix{é}c&u{que
by :stréet : dise ;jockeys i over jtheprevious
“fiftden years and thé.origins of-r4p in more
“festablished ‘gentes '6f

&
e RE
sblues, and reggae. - He emphasized d

3

.LGgamT.DJ’J“ a!.‘_d,,fqr;rgpgusmwas v
introduced, -indicating  that, the -record
Cind %ﬁﬁr-!x:fé?qéﬁfz'sé‘ilfarz??%s*fx%;{{;ﬂhyw
achievément, 'and “tltima v,
nt, A

ly &8
AT ol R ‘13 (._"’. k..; NG g
R Rl O
8. Nasty,AsThey Wanna Be does.
18ess;'serious ?arhst:c;-;vg}_ ! s

i oqbune 0
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- he relied on his own expertigé
- prurient pterest community /sth
and art:snc v Iue prongs of the M !ler

st thc_ Sh‘enff put in no evideng
i vntnesses .o cernlng coptenfporary
unity standardd » Prurient/inte est, or
5 artistic valué. HlS 0 :de ¢ was
pe recordmgl e]f ool

appellants ca]le psyo 'oI! ist Mary
musw CI'lthS Grego
and Rhodes Scholar' Caf lton hn

ther " testified that the fape ‘did not "
to the average e on ; prurlent in-
o : al] ‘

' I b

ory Baker 1s a st f r:ter for New

Vewspayer a wekl y arts and news
don supported by ‘¢
dlstnbuted freefof icharge thrdugh.
th F]onda ‘Bake testlfxed thati

i ‘hundreds" o: rtlcles about pop- :

sic ‘over the pravious snx or seven :

After rev:emn he ongms ofth
. rap mus:c -' er dlscqssed “the
through wh:c _ ap mfis:c' ':'s}cre- )
e then outhne ‘the' ways m whlch 2
w had innovaled past mnsxcs] con-
within the fenrk angd EGHcluded
music'in- “A Nasty A TheyIWsm '
possesses bk ou musncaiﬁvaiue"'

------ fibroy

Ly »
.-e]and is alpop ¥ usxc cx:lj';l'% ,for

‘magazine, hich ik’ a :cja:l):oc},r~_. .
1 New Yorlt, New ¥6rk 0f approx-

X hundred ousangd copies; one of -

nnnnnnnn

n daily n newspaper cxrculatlons,}n S

Y- Leland djscussed in detail ghe
of hip hopjand JI2p musie, mclud- o
velopment|o samp :ng'techmq
disc .jockd 4y sy over the: ﬁreﬂous
rsand the o ms o rép m-more
| ‘genres of -1 usic) u%h @8 J%%z
regse, . He emphisised fhaly
ward for rap usic Was,
mdxcatln that . the
cognizes %‘ap"‘ t'fvya‘lzf ‘*sfle‘:l?s
t, and ultimate ave ;h:s ex
1-that 2 Lnie Crew’s ‘musxcL
As’ They Wanna 'Be” dol‘e 3:poS
 artistic value. burnni? an.:oe

ol x :m,--

oth- :
in the cassette tape He cal ed no .

Lidil
1 dvertxsmg reve- :

' Beach Countles I He fu.rther stated ™
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01 appellants” expert - witnesses, Carlton - - munity, he has’ _personal knowledge of
Long testified most about the lyries. Long - this -area's demographics, culture, eco-
is a Rhodes scholar with a Ph.D. in Political - - nomics, - and ‘politics. .:He has attended
. Science and was to begin an assistant pro- -w.. pubhc functions and evesits in al] three
fessorsh:p in that field at Columbia Umver— “ »‘counties and is aware of the community’s
“sity “in New York [City “shortly after the 7’ concerns as rep-orted in the medxa and by
trial,” Long testified that “As Nasty “As * " word of mouth, i+ it N
They Wanna Be" contains three ora) tradi- -1In almost fourteen years as'a state ¢ir-
txons or musxcal conventiong, known as call - “cuit judge, the undersigned gained per-
and response, doing the’ ‘dozens, and boast- - sonal knowledge of the nature of obscen-

“ing’ - Long' testified that these oral tradl- ‘ 1ty in the’ commumty while viewing doz-
- Hons' derive their Foots’ fromcertain seg- .ens, if not hundreds of allegediy obscene
ments of Afro~American cultire, "Long de- - films’ and’ other’ puhhcatlons selzed by
i-seribed each of these. conventions and cited ]aw enforcement. o

v examples .of -each one from “As Nasty As \ B
.~They Wanna Be % He'concluded that the .. :

'The plamtlffs claun that thls court
. ;album reflects many aspects of the cultural 1‘ t de Hss ' th t rt
- heritage of poor, inner city blacks as well - canno decr e th]s case withot Sxpe

. d tion of
;a8 the cultural .experiences of 2 Live Crew. testlmony an the mtroduc on o specific

evzdence on commumty standards is also
Long suggested that certain excerpte from - v it . Th d
“As Nasty As- ‘They_ Wanna Be”: contamed wlthou men e,law 088, not reqmre

; expert teshmony :in an obscemty(mse
%t taternent_a qf pohtncal 'Zf!.g:{-l 1§\ca nce or ex— ,;The defendant mi:roduced the Nasty re-

ified ’numerous lite Y. conventlons ., -cordmg into ‘evidence, . As . noted by the
:hl;fneasan?in;)t:r?;ox?'caglln&o?, mmetap hor =13 Supirerie Court in Pans Adult Theatre I

e ii-[v. Slatom, 413 U.S. 49,93 S. Ct. 2628, 37
The Shenff mtroduced no evidence 1 to the ‘ L Ed, 2d 46 (1973) ], when the ‘material in
COﬂtI‘al‘Y excep‘tw:th!e tape i eigna o a “question *is ‘hot ‘directed t a .‘bizarre,
Second, the 'case V;&S tned by a -3udge dexnant group not mthm the expenence
w1thout a Jury, and - he rehed on his own *of the average person, the best eﬂdence

_ expertlse a,s tO“the commumty ‘Standard 1s the material, whlch ‘can ‘and does .

; and artlstnc prongs of the leler test. SR speak for rtself g Pam Adult T?zeatre I

The dlstnct court found that the Felevant - 413 US. at 56 & n..6, 93 S Gt at 2634 &
communxty Was Broward ‘Dade, and Palm (e 0T e i e L

" This ¢urt finds that the’ refevant com- 3’65113. gt based ,upon, the’ {uiidersigned
¥ “munity Standard réflects"s niore to]erant e Judge s personal opinion as to the obscen-
e 'v1ew of obs?:ene ‘speech than would other 2
- commumtles thhm the state.’ Thxa find- . .the law to’ the facts based upon the trier
Ying s faet s’ based’ iij)on t}us court’ ~ of fact’s personal kncwledge of commu-
*personal knowledge ‘of the" commumty nity standards, - In .other words, even if
% .The ; undersigned Judge ‘has -resided n . thenngemgned Judge’ wouId not find s
5 Broward County since '1958 AS g prae- « -J\{’asty As’ T?zey Wanna Be obscene he .
: tlcmg attorney, state prosecutor state k ould be compelled tO dO so'if the”com-
- circuit_judge, jand currently, a Jederal nrnnrty’s:latan‘(‘iards 80 reqnqxreﬂdj

distriet 3udge the' undersngned has fray- .
eled and. worked in Dade,- Broward, and

At-1s - difficult ;for an appeIlabe court to

,,,,, '-"rev:ew value Iudgments 4 Although ‘gen-

Palm Beach As a member of the com- eraﬂy, these detennmatlons are de in
S i 4 .F e E"F T faty & ) lf ,‘3‘.' * ‘ . N

3 Stgwalker Recorde e Navarro, 739 Bart); ‘United Statés v 21200 Paper Baik Books,

F—Supp 578, 589 5%0 (SI)Fla 1990) -l ‘565 F.2d 566, 570 &. h. 7 571 (9!11 Cir. 1977);

g See Marks's. Unitei States, 430 US. 138, 105, . +Uiled States v." Obscerie “Magisines, il &

97 S.Ct. 990, 996, 51 1.Ed. 2d 260 (1977) (Ste. Canis 541 F.2d 810 811 (9:h Cu'l976)

“1vens, J., concurrmg in part and dissenting in -~ - ¢ .
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- the first instance by a Jury,5 in this case the
- district judge served 'as the fact finder,
! which is . permissible .in ;civil cases.

+'ever, and relied only on his own expertlse

. the - d:ffxculty of appellate review ;is en- -

~hanced.” A fact finder, whether a Judge or
. jury, is limited in.discretion® .

v1ew " *The), Tule. of mdependent review
. assxgns to appe]late Judges a const:tutlonal
responsxblhty ‘that ‘cantiot be delegated to
“the trier of fact,” even where fhat fact

LT

finder is a judgel® ‘ .

In this case, it can be’ conceded without -

d decxdmg that the Judges famlllanty w1th
i ontemporary commumty standards is’ suf-
""ficxent to"éarry the'tas 88" 4% ‘fo the Tirst two
prongs ‘of the’ leler test pmnent 1nterest
applymg communzty standards and patent

~offensweness as deflned by “Florida' law. .

“2The ¥ecord is msufflclent ‘Héwever, for this
2/Court to'dgstime thefact finder's artistic or
1 literary' knowledge “or skills"to satisfy’ the
Tast ‘prong“of the Miller 'analysm ‘which -

q Il-r—n Aol r{l o !— TO[|“ -(
[ M!Uer, 413 US at 26—-7 93 SCt’ at _2616

s : SENTFH

arider V. ergmm, 413 U

S 836 93 SCt_ 2803, 37

In Pemhouse Imem. er. s McAulefe, 610
F2d 1353 (Sth Cll‘.1980), thc Court sta!cd
*"‘Wc réalize that® Ridge Fredfhan, as'a’ them-
" .- ber of the community of Fulton Courily, Geor-
gia, is probably, able to, determine, whcthcr the
avcra e person applylng contempora.ry com-
ity ‘standard$ Would find that a work tak-
-tiz2% en as'a whole appeals fo the pn}nent interest,

1o roBut.in; this case; we .must.exercise pur power |

i s OF mdcpendcnt review, and declare Lhat taken
T as'a whole, ‘Penthouse and ‘Om appcal 10 thc
prunent intetest 34 st 1o

a.akvow sedie qf -

-a..'inaﬂh-.-.ia '71’!
{'nernbcr of Lhc ccmmgnity. ‘shou]d possess in-
i 's:ght 25 'to"what ‘the- average pcrson :of “Fulton
-ir-County; |Georgia, rapplymg contempdrary Tom-
munity standards Mould find patently offensive, ,
. we must exércise our pow:r “of independent
o' Feview.3)This;is: espcciallyhmportant ibecause
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scene unless each element of the Miller
test has been met. K We reJect the argu-
ment that simply by hstenmg to this musi-
“eal work, the judge could de'oermme that it

muel D BU’I‘LER, Jr.,
et:tmner/Appellant
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