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Synopsis

Restaurant purchaser brought action against vendor seeking rescission and cancellation of agreement and
damages. Vendor brought action against purchaser for default on promissory note and breach of security
agreement. Vendor's real estate agent brought action against vendor for unpaid balance owing on broker's
commission. The cases were consolidated for trial. The Circuit Court, Duval County, Henry F. Martin, Jr., J.,
declared the promissory note, security agreement, and lease null and void, ruled that agent was not entitled
to recover balance of commission, and awarded compensatory damages in favor of purchaser and against
vendor in sum of $10,000. Vendor and agent appealed. Purchaser cross-appealed against vendor. The
District Court of Appeal, Ervin, C.J., held that: (1) contract could be rescinded because of vendor's
misrepresentations, even if they were innocently made; (2) trial court did not abuse its discretion in denying
vendor damages caused by purchaser's breach of the subsequently rescinded contract: (3) purchaser was
entitled to refund of total purchase price; and (4) denial of balance of commission was affirmed, since
evidence supported finding that real estate agent was a party to the fraud.

Affirmed in part, reversed in part, and remanded.
Booth, J., filed an opinion concurring in part and dissenting in part.
West Headnotes (15)

Change View

1 Fraud « Fraudulent Representations
Essential elements of a fraudulent representation upon which relief can be granted are a false
statement of fact by defendant, knowledge by defendant that statement was false at time it was
made, intent that statement induce another to act in reliance thereon, and actual reliance on the
statement resulting in damage to plaintiff.

1 Cases that cite this headnote
2 Contracts

Contracts
Conif;

Fraud and Misrepresentation

Materiality of representation

Reliance on representation

ion of material facts, even though innocently made, acted upon by other party to his
detriment, will constitute a sufﬁcient{g&éﬂnd for contract rescission and cancellation in equity;
proper inquiry is not whéther pa making representation knew it to be false, but whether other
party believed it to be true an s misled by it in entering into contract, so that whether
misrepresentation was inngéently or wingly made, legal effect is same.

1 Cases that cite this heaﬁjnme
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Contracts &= Fraud and Misrepresegwtation
Contracting party guilty of fraudulent misrepresentation may not be shielded by doctrine of caveat
emptor. '§

/

Corporations and Business Org?iiizations g Warranties and representations
Purchaser of business property isi,’entitled to rely on truth of seller's representations even though
falsity could have been ascertah:féd had buyer made an investigation, unless the latter knew
representation to be false or thé falsity was obvious to him, if the seller, as owner of property, had
superior knowledge of its size/condition, and income.

/

1 Cases that cite this headndte

Corporations and Busingss Organizations R Warranties and representations

Evidence supported resciésion of restaurant purchase contracts on grounds of vendor's
misrepresentations, regfdless of whether misrepresentations were knowingly or innocently made,
where restaurant premi’ es did not pass inspections necessary for conducting business and some
equipment was not in good working order, and where purchasers relied on such contractual
assurances, the falsiq/ of which they neither knew nor was obvious to them, as inducement to
purchase the restau?fnt causing them financial injury.

Corporations andléusiness Organizations 3“ Warranties and representations

In action to rescind purchase of restaurant, evidence supported finding that purchaser relied to his
detriment upon false representations of vendor, regardless of whether vendor made
representations innocently or with knowledge.

One may defend against liability on a claim or obligation by demonstrating he was fraudulently
induced tg enter into the contract or transaction upon which such liability is asserted.

1 Cases/that cite this headnote

Sales | &= By Seller
Trial cpurt did not abuse its discretion in denying vendor damages caused by purchaser's breach
of thejcontract which was later rescinded on the ground of vendor's fraud.

Corporations and Business Organizations ~= Damages or amount of recovery

e rescission of contract for purchase of restaurant was proper remedy for vendor's fraudulent
misrepresentation, trial court should have devised a formula placing the parties, as nearly as
p(fssible, in their original positions, despite purchaser's default on promissory note and breach of
sﬁcurity agreement; thus, purchaser was entitled to refund of total purchase price paid.

jAppeal and Error 55 Theory and Grounds of Decision Below and on Review
if District Court of Appeal must affirm if there is any theory upon which trial court might have denied
/ appellant's action.

(; 2 Cases that cite this headnote
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Estoppel e Default or wrongful act of person setting up estoppel
No one shall be permitted to profit from his own fraud or wrongdoing.

9 Cases that cite this headnote

Equity MM He Who Comes Into Equity Must Come with Clean Hands
One who seeks the aid of equity must do so with clean hands.

6 Cases that cite this headnote
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14 Equity €7 Nature of unconscionable conduct
There is no bar to applying doctrine of unclean hands to a case in which both plaintiff and
defendant are parties to a fraudulent transaction perpetratefd on a third party.

{

6 Cases that cite this headnote

e S

Since there was evidence from which trial court could have found that broker was a party to
fraudulent sale of restaurant, it was immaterial whether ha himself had knowledge of fact that
premises could not pass all health inspections as warrant%\d in contract; thus, trial court's denial of
recovery of balance of broker's commission was affirmed. | x

15 Appeal and Error “W As to part of grounds of ﬁecisj;‘.; “two-issue” rule

1 Cases that cite this headnote

g
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Opinion
ERVIN, Chief Judge.

These consolidated appeals and cross-appeal arise from a final judgment of the trial court in an action
involving the purchase and sale of a restaurant. We affirm in part and reverse in part.

An action was instituted by Rieve Enterprises, Inc. (Rieve), against Yost for rescission and cancellation of an
agreement and related documents executed between the parties to purchase the Red Barn Barbecue
Restaurant (Red Barn), and for damages, based on false and fraudulent statements by Yost representing that
the restaurant premises complied with all laws necessary to conduct the business and that all equipment was
in working order and would pass inspections required for the operation of the restaurant. Yost later brought an
action against Rieve for damages stemming from its default on the promissory note and breach of the
security agreement. Meanwhile, Stirrett Enterprises, Inc. (Stirrett), Yost's real estate agent, also filed a
complaint against Yost for the unpaid balance owing on a broker's commission. The cases were consolidated
by the trial court and a jury was assigned to determine the issues of fraud by Yost and breach of the contracts
by Rieve, while the issues of rescission and cancellation, and Stirrett's entitiement to the broker's commission
were to be decided only by the trial judge.

Interested in buying a restaurant, Richard Ramano, his wife Evelyn Glenn, and her brother Richard Jason, of
Rieve Enterprises, contacted Stirrett who had the exclusive listing agreement with Yost for the sale of the Red

Barn. ! After visiting and *7&87 conducting a visual inspection of the premises, Rieve entered into an
agreement on January 11, 1982 to purchase the assets and equipment of the Red Barn, as well as a five-
year lease of, and option to buy, the land and building. The Rieve group agreed to assume $10,000 in
purveyors' bills, and executed a promissory note to Yost for the amount of $95,000, also granting to Yost a
security interest in the restaurant's assets, as described in the security agreement, and agreed to pay
$10,000 to Stirrett on February 1, 1982. Rieve paid an initial deposit of $10,000, and the additional amount of
$10,005.82 on January 13, 1982, the date of the closing, against the total purchase price of $135,005.82.

Before the sale, the Rieve group did not make inquiries to Yost or Stirrett, or check the public records
concerning previous health inspections, neither did Yost or Stirrett or Rieve's own visual inspection reveal any
defects in the restaurant premises. Although the group’s primary concern in acquiring the restaurant was
directed to the volume of business rather than the physical characteristics of the premises, they nevertheless
relied upon the following clause in the purchase and sale agreement provided by Stirrett: “Seller warrants that
at the time physical possession is delivered to buyer, all equipment will be in working order and that the
premises will pass all inspections necessary to conduct such business.” Rieve took possession immediately
after the sale of January 13, continuing the business until January 27, when the Board of Health conducted a

routine inspection, citing fifty-two health code violations, and thereupon closed the restaurant. 2 The
violations related to problems with electrical wiring, plumbing and sanitation, improper drainage, poor
ventilation, and an improperly installed oven which consequently had to be condemned.

After shutting down the business, Ramano requested Yost to return to him the $20,005.82 paid, but did not
ask him to make any repairs, although the lease on the building and land contained a provision whereby Yost,
as landlord, was responsible for maintenance of such areas of the building as the roof, downspouts, and
walls. On January 28, Yost, Ramano, Cristine Duris, the mortgagee of the restaurant premises, and Duris'
attorney, met to discuss whether a plan could be devised to continue the operation of the business by the
Rieve group in order to avoid foreclosure. Yost agreed to give a drainage and sewage easement across his
property, and to make whatever repairs were necessary to open the restaurant. Ramano was unwilling to
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continue the business and, instead, abandoned the Red Barn and failed to make the $10,000 payment due
on February the first, or any other payments connected with the transaction.

The jury returned a verdict, finding that fraud and deceit were practiced upon Rieve by Yost, awarding
compensatory damages in favor of Rieve and against Yost in the sum of $10,000, while also finding that
Rieve breached the contracts relating to the purchase of the Red Barn, although no damages were awarded
to Yost. The trial court entered a final judgment in accordance with the verdict, and, by bench judgment,
declared the promissory note, security *182 agreement and lease to be null and void, and ruled that Stirrett
was not entitled to recover the balance of the brokerage commission from Yost.

Yost argues that rescission of the contracts was improper since no evidence was presented to demonstrate
that he made any false or fraudulent representations to the Rieve group, and, although the contract
warranted that the building would pass all inspections and the equipment would be in working order at the
time possession was delivered to the buyer, he could not foresee that at some time thereafter the building
and equipment would not fulfill those requirements. Rieve's counter-argument is that Yost's failure to reveal
the material defects of which he had knowledge amounted to fraud, and that the contractual representation
as to the condition of the premises and equipment was false.

1 2 3 4 The essential elements of a fraudulent representation upon which relief can be
granted are (1) a false statement of fact by the defendant, (2) knowledge by the defendant that the statement

was false at the time it was made, (3) intent that the statement induce another to act in reliance thereon,
and (4) actual reliance on the statement resulting in damage fo the plaintiff. See Held v. Trafford Realty
Company, 414 So.2d 631 (Fla. 5th DCA 1982). Misrepresentation of material facts, even though innocently
made, acted upon by the other party to his detriment, will constitute a sufficient ground for rescission and
cancellation in equity. The proper inquiry is not whether the party making the representation knew it to be
false, but whether the other party believed it to be true and was misled by it in entering into the contract, so
that whether the misrepresentation was innocently or knowingly made, the legal effect is the same. Langiey v.
Irens Land & Development Co., 94 Fla. 1010, 114 So. 769 (1927). Held at 632-33; Lynch v. Fanning, 440
S0.2d 79, 80 (Fla. 1st DCA 1983). Additionally, the party guilty of the fraudulent misrepresentation may not be
shielded by the doctrine of caveat emptor. Thus, the purchaser of business property is entitled to rely on the
truth of the seller's representations even though the falsity could have been ascertained had the buyer made
an investigation—unless the latter knew the representations to be false, or the falsity was obvious to him—if
the seller, as owner of the property, had superior knowledge of its size, condition and income. Beseft v.
Basnett, 389 So.2d 995, 998 (Fia.1980).

5 6 Based on the foregoing authorities, we find that the evidence below amply supports the trial
court's rescission of the contracts on grounds of misrepresentations by Yost, in that the premises of the Barn
did not pass the inspections necessary for conducting the business and some of the equipment was not in
good working order, as warranted in the contract for purchase, and because the Rieve group relied on such
contractual assurances—the falsity of which they neither knew nor was obvious to them—as inducement to
purchase the restaurant causing them financial injury, regardless of whether the misrepresentations were
knowingly or innocently made. There was abundant evidence from which the trial court could deduce that
Rieve relied to its detriment upon the false representations of Yost, regardless of whether Yost made the
representations innocently or with knowledge. Yost, the seller, either knew, or had reason to have known
through previous violations that the premises could not comply with all laws necessary to conduct the
restaurant. Less than two months before the execution of the purchase agreement, Yost was aware that the
premises had been cited for a seeping sewage filter bed. Although a later reinspection reported that the
defect had been corrected, Yost should have been aware, through the knowledge of his agent Albert, that the
attempt made to remedy the problem was only a temporary, “band-aid” *783 measure. Albert had simply filled
in the seeping area with sand, despite having received an estimate that the cost to repair it properly would be
about $8,000 to $10,000. (Albert later testified that he had held the Red Barn together with “spit, nails and
chewing gum.”) After Rieve had abandoned the premises, the mortgagee's actual cost to repair the septic
tank and adjoining area was $5,835 out of a total of $40,000 expended. Testimony was further adduced that it
would have cost Rieve $18,000 in repairs to bring the premises in compliance with existing regulations.

Yost's second argument on appeal concerns the failure of the trial court to award damages caused by Rieve's
default on the promissory note in that the jury's verdict found Rieve to have breached the purchase and sale
contract, despite its failure to award damages to Yost as a result of the breach. On cross-appeal, Rieve
asserts that the award of $10,000 damages was inadequate, since Rieve, as the defrauded party, should
have been restored as nearly as possible to its original position by an award of the full $20,005.82 paid by it
to Yost.

T 8 9 As to Yost's argument, we respond that a seller should not be allowed to profit from a
transaction induced by fraud and misrepresentation, and it is within the discretion of the trial court to
formulate equitable remedies, including rescission of the transaction and restoration of the parties to their
original positions. See Florando Investment Corporation v. Fried, 412 So.2d 14 (Fla. 2d DCA 1982).
Moreover, a party may defend against liability on a claim or obligation by demonstrating that he was
fraudulently induced to enter into a contract or transaction upon which such liability is asserted. See Poneleit
v. Reksmad, Inc., 346 S0.2d 615 (Fla. 2d DCA 1977). The equitable remedy of rescission, as we have
previously observed, was properly imposed. Accordingly, we find no abuse of the trial court's discretion in
denying Yost damages caused by the breach of a contract, later rescinded on the ground of fraud.
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10 As to the argument advanced in Rieve's cross-appeal, we agree. If rescission of the entire transaction
is the proper remedy, the trial court should devise a formula placing the parties, as nearly as possible, in their
original positions. Florando Investment Corporation v. Fried. The record discloses that Rieve paid the sum of
$20,005.82 toward the total purchase price, yet was awarded only $10,000.00 Thus, the damages awarded
were insufficient to return Rieve to its original position. We therefore reverse, in order that the remaining
$10,005.82 paid to Yost in connection with the purchase of the Red Barn be refunded to Rieve.

e — /’”“‘KN,, s o Frmmar— - =

11 Flnall? Stirrett contends that an award of the é %L of the commission was erroneously denied by
the trial court iRy that the prerequisite to entitlement to the commlss@‘yn was satisfied because the sale of the
Red Barn was “Consummated.” We do not need to reach the xssug!whether the sale was consummated,
because the evidence discloses that Stirrett itself had unclean hgﬁds by participating in the misrepresentation
to the Rieve group, nducing them to purchase the restaurant. Aﬁhough the broker claimed he had no
knowledge of the defects in the premises and equipment, Evely'n Glenn, one of the members of the Rieve
group, testified at trial that before signing the purchase and salé agreement she had asked the broker
whether he would, pursuaht to the clause in the contract warréntmg the condition of the premises and

equipment, 4 make sure thatthe restaurant would be operatnpnal and pass all health inspections. According
to her testimony, his response,was that it was his job and he would take care of it. This statement was denied
by Stirrett at trial. His denial does not appear to have been made an issue on appeal; instead his argument is
that even assuming the accuragy *184 of the statement, therfe was no obligation owed Rieve by Stirrett, and,
at any event, Stirrett had no knowledge of wrongdoing by Yost. It is our obligation as an appellate body to
affirm if there is any theory upon Which the trial court might jave denied Stirrett's action for the balance
remaining unpaid on the brokerage agreement. See Stuart i State, 360 So.2d 406, 408 (Fla.1978); Cohen v.
Mohawk, Inc., 137 So.2d 222 (Fla.{962). Cohen states the¢ above rule in the following language:

it should be kept in mind that the judgment of the trial gourt reached the district court clothed with a
presumption in favor of its validity. 1 Fla. Law and Prattice, Appeals, § 152, 2 Fla.Jur., Appeals, § 314, and
authorities cited therein. Accordingl ings and evidence before the trial court, there was
any theory or principle of law which would support the trial court's judgment in favor of the plaintiffs, the
district court was obliged to affirm that\judgment.

In the opinion of this court, there are ¢ontained/in the record facts which, if believed by the trial judge, are
sufficient to support a judgment for the petitiogiers under the rule of law announced in McGehee Lumber
Co. v. Tomlinson, supra. This being the\case/ the district court erred in failing to indulge the presumption
in favor of the validity of the lower court’s jugdgment.

137 So.2d at 225.

12 13 14 15 ltis a fundamental ri;\fiple of equity that no one shall be permitted to profit from his
own fraud or wrongdoing, and that one who/seeks the aid of equity must do so with clean hands. Hauer v.
Thum, 67 So.2d 643 (Fla.1953). There is nb bar t& applying the doctrine of unclean hands to a case in which
both the plaintiff and the defendant are parties to a fraudulent transaction perpetrated on a third party. See
Faber v. Landman, 123 So.2d 405 (Fla. 2d DCA 1968); Hauer v. Thum. In that there was evidence from which
the trial court could have found that Stirfett himself was a party to the fraud, it is therefore immaterial whether
Stirrett himself had knowledge of the fact that the prem‘ies could not pass all health inspections. See Lynch
v. Fanning. The denial of recovery of the balance of the broker's commission is affirmed.

\
The judgment of the trial court is AFFIRMED in part, REVERSED in part, and REMANDED for further
proceedings consistent with this opinion.

ZEHMER, J., concurs.
BOOTH, J., concurring in parf and dissenting in part.

BOOTH, Judge, concurring/in part and dissenting in part:

The testimony concerning/Stirrett's participation in the misrﬁpresentation was conflicting, was not addressed
below, and should be resplved by the trial court on remand. Therefore, | would concur in the majority's
opinion except as it reqyires this Court's undertaking, ab initio, to determine whether Stirrett himself was
guilty of fraud or other/ onduct which would support the trial %ourt‘s denial of the brokerage commission
balance. 4 \

\

\

All Citations

461 So.2d 178

Footnotes

4

1 The exclusive listing agreement between Yost and Stirrett, referring to the sale of the Red Barn,
provided “that sellers will pay broker a commission of $14,465 if consummated” and that
$10,000 of that amount was to be paid by balloon note on February 1, 1982, the date that Yost
was to receive payment from Rieve. Although $4,465 of the commission was paid to Stirrett, the
$10,000 payment due on February the first was never made. (e.s.)
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2 The violations of January 27 were not the first to occur at the Red Barn premises. A health
inspection report of the Red Barn dated May 13, 1981, stated that the plumbing and septic tank
needed correction without delay, and a health department report dated November 12, 1981,
stated that the sewage filter bed was seeping and directed that repairs be made within 48
hours. Based on reinspections conducted after each of the reports, the Department advised that
the defects had been remedied.

The manager hired by Yost to operate the Red Barn testified that he had notified Yost after the
November inspection report of the defects cited, and upon telling Yost that the estimated cost to
repair the sewage problem, which caused a significant ponding of sewage behind the
restaurant, was from $8,000 to $10,000, Yost had replied that a similar job had been done
within the past year and directed him to examine the warranty. The manager, however, never
did so, but instead undertook the temporary measure of filling in the pond area; later a
reinspection report of November 25, 1981 stated that the problem had been cured.

3 The element of knowledge is on its face misleading, and requires simplification, as indicated in
the cases cited infra.

4 The purchase and sale agreement form which included the clause containing the warranty was
prepared and provided by the broker.
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District Court of Appeal of Florida, Third District.
Ziegler v. Natera
District Court of Appeal of Florida, Third District. July 10,2019 279S0.3d 1240 44 Fla. L. Weekly D1770  (Approx. 7 pages)
V.

Raquel Alonso NATERA, Appellee.

No. 3D19-86
Opinion filed July 10, 2019

Synopsis

Background: Husband petitioned for dissolution of marriage, and wife sought to invalidate antenuptial
agreement, arguing it was product of duress, coercion, or overreaching. The Circuit Court, 11th Judicial
Circuit, Miami-Dade County, Migna Sanchez-Llorens, J., invalidated the agreement. Husband appealed.

Holding: The District Court of Appeal, Third District, Miller, J., held that antenuptial agreement was coerced
by means wrongful threat and was thus invalid.

Affirmed.

West Headnotes (10)
Change View

1 Appeal and Error 05 Families and children
An appellate court reviews a trial court's determination of the voidability of an antenuptial
agreement for competent, substantial evidence.

2 Appeal and Error %" Judge as factfinder below in general
The findings of the trial court come to an appellate court clothed with a presumption of correctness
and will not be disturbed absent a showing that there was no competent evidence to sustain them.

3 Marriage and Cohabitation 5= Premarital Agreements
The parties to an antenuptial agreement do not deal at arm's length with each other.

4 Marriage and Cohabitation & \Validity and Enforceability
The relationship between parties to an antenuptial agreement is one of mutual trust and
confidence, and the parties must exercise the highest degree of good faith, candor, and sincerity in
all matters bearing on the terms and execution of the proposed agreement, with faimess being the
ultimate measure.

5 Contracts &= Duress
“Duress” is defined as a condition of mind produced by an improper external pressure or influence
that practically destroys the free agency of a party and causes her to do and act or make a
contract not of her own volition.

6 Marriage and Cohabitation = Duress, coercion, and undue influence
To prove duress in the creation of a premarital agreement, it must be shown that the act sought to
be set aside was effected involuntarily and thus not as an exercise of free choice or will and that
this condition of mind was caused by some improper and coercive conduct of the opposite side.

1 Cases that cite this headnote
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7 Contracts & Duress
Duress in contract formation involves a dual concept of external pressure and internal surrender or
loss of volition in response to outside compulsion.

8 Marriage and Cohabitation s Duress, coercion, and undue influence
Itis not duress for the proponent of the antenuptial agreement to make it clear that there will be no
marriage in the absence of the agreement.

1 Cases that cite this headnote

9 Marriage and Cohabitation &= Validity and Enforceability
Aparty to an antenuptial agreement may not exploit another for his own pecuniary advantage.

10 Marriage and Cohabitation " Duress, coercion, and undue influence
Antenuptial agreement was coerced by means of wrongful threat such that wife's exercise of free
will was precluded, and thus antenuptial agreement was invalid, where husband provided
document six days before wedding and demanded signature on agreement day before wedding in
Venezuela, husband threatened there would be no marriage if wife did not sign, husband failed to
provide promised financial disclosures and agreement did not include waiver of disclosures, wife
was pregnant with parties' second child at time of signature, and husband threatened life-altering
consequences by imperiling shared, long-term plan to emigrate to the United States. Fla. Stat.
Ann. § 61.078(7)(a).

1 Cases that cite this headnote

*1241 An appeal from a non-final order from the Circuit Court for Miami-Dade County, Migna Sanchez-
Llorens, Judge. Lower Tribunal No. 17-10602

Attorneys and Law Firms

Jarbath Pefia Law Group, PA., and Fritznie Jarbath, for appellant.
Law Office of Rick Yabor, P.A., and Rick Yabor, for appellee.
Before LINDSEY, HENDON, and MILLER, JJ.

Opinion

MILLER, J.

Appellant, Hector Ziegler, the husband, challenges the trial court's order invalidating an antenuptial
agreement prepared by his counsel and executed by appellee, Raquel Alonso Natera, the wife, on the eve of

their wedding in Venezuela. We assign no error and, accordingly, affirm. !

FACTS
In 2011, the parties planned to marry in Venezuela. Six days before their wedding, the husband presented the
wife with a draft of an antenuptial agreement. At the time, the wife was four months pregnant with their
second child. The only financial disclosures contained within the document were perfunctory references to the
husband's ownership of certain nominal non-convertible bearer shares with corresponding assigned nominal
values. The agreement did not provide for equitable distribution or alimony. The husband allowed the wife to
peruse the document and then assured her that he would furnish full financial disclosures prior to the

wedding.

The day before the wedding, having not yet provided any financial documentation, the husband threatened to
cancel the ceremony if the wife did not sign the agreement, and advised her that a failure to obtain the
marriage certificate on the planned date would thwart the couple's imminent plan to emigrate to the United
States. ® The wife reluctantly signed the agreement and the marriage was solemnized, however, the union

did not endure. 4

Less than six years later, the husband initiated dissolution proceedings in Miami-Dade County, Florida. The
wife sought to *7242 invalidate the antenuptial agreement, contending it was the product of “duress, coercion,
or overreaching,” and was unconscionable, as it had been executed in the absence of full and fair financial
disclosure, and thus, was properly avoidable under Florida law. See § 61.079(7)(a), Fla. Stat. (2019).
Following an evidentiary hearing, convened to determine the circumstances surrounding the execution of the
agreement, the court entered an order concluding the agreement had been executed under duress and in the

absence of both full financial disclosure and waiver of said disclosure.® This appeal ensued.

JURISDICTION AND STANDARD OF REVIEW
1 2 We have jurisdiction pursuant to Florida Rule of Appellate Procedure 9.130(a)(3)(C)(iii)c. “We
review a trial court's determination of the voidability of an antenuptial agreement for competent, substantial
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evidence.” Bakos v. Bakos, 950 So. 2d 1257, 1259 (Fla. 2d DCA 2007) (citing Simzer v. Simzer, 514 So. 2d
372, 373 (Fla. 2d DCA 1987)). “[The findings of the trial court come to this court clothed with a presumption
of correctness],] and will not be disturbed absent a showing that there was no competent evidence to sustain
them.” Baker v, Baker, 394 So. 2d 465, 466 (Fla. 4th DCA 1981) (citations omitted); see also Schreiber v,
Schreiber, 795 So. 2d 1054, 1057 (Fla. 4th DCA 2001); Snedaker v. Snedaker, 660 So. 2d 1070, 1072-73
(Fla. 4th DCA 1995).

LEGAL ANALYSIS
3 4 “[lit is black letter law that the parties to an antenuptial agreement do not deal at arm[]s length
with each other.” Lutgert v. Lutgert, 338 So. 2d 1111, 1115 (Fla. 2d DCA 1976). Rather, “[tlheir relationship is
one of mutual trust and confidence.” |d. (footnote omitted). As such, “the parties must exercise the highest
degree of good faith, candor,] and sincerity in all matters bearing on the terms and execution of the proposed
agreement, with [flairness being the ultimate measure.” 1d. (footnote omitted).

5 6 7 Section 61.079(7)(a), Florida Statutes (2019), in relevant part, provides: “A premarital
agreement is not enforceable in an action proceeding under the Florida Family Law Rules of Procedure if the
party against whom enforcement is sought proves that ... [tlhe agreement was the product of fraud, duress,
coercion, or overreaching.” Duress is defined as “a condition of mind produced by an improper external
pressure or influence that practically destroys the free agency of a party and causes him [or her] to do and
act or make a contract not of his own volition.” Herald v. Hardin, 95 Fla. 889, 891, 116 So. 863, 864 (1928)
(citation omitted). In order to prove duress, “[iJt must be shown (a) that the act sought to be set aside was
effected involuntarily and thus not as an exercise of free choice or will and (b) that this condition of mind was
caused by some improper and coercive conduct of the opposite side.” City of Miami v. Kory, 394 So. 2d 494,
497 (Fla. 3d DCA 1981). *1243 Thus, duress involves a “dual concept of external pressure and internal
surrender or loss of volition in response to outside compulsion.” [d. (quoting 17 C.J.S. Contracts § 168
(1963)).

8 9 “ltis not ... duress for the proponent of the agreement to make it clear that there will be no
marriage in the absence of the agreement.” Eager v, Eager, 696 So. 2d 1235, 1236 (Fla. 3d DCA 1997).
Nonetheless, a party may not exploit another “for his [or her] own pecuniary advantage.” Berger v, Berger,
466 So. 2d 1149, 1151 (Fla. 4th DCA 1985) (emphasis in original) (citing Paris v. Paris, 412 So. 2d 952 (Fla.
1st DCA 1982)).

10 Here, the testimony established that the husband initially presented his pregnant wife with the disputed
document six days before the wedding. At that time, the wife requested he produce evidence regarding his
holdings and net worth. The husband assured the wife such evidence would be forthcoming.

In lieu of honoring his pledge, the day before the wedding, the husband demanded execution, with the added
ultimatum of “[nJo agreement, no wedding.” Lutgert, 338 So. 2d at 1116. He further threatened life-altering
consequences, by imperiling their shared, long-term plan to begin life anew with their children in the United
States. We conclude that these circumstances, unrebutted by the husband, are sufficient to support a finding
of duress. See Hijortaas v. McCabe, 656 So. 2d 188, 170 (Fla. 2d DCA 1995) (“First, the timing of the signing
of the document indicates that [the wife's] signature was the product of duress. Two days before the wedding
[the wife] was presented with a document, the actual terms of which were previously unknown to her and
which contained no information about [the husband's] finances. She had only one day to seek counsel from
her own attorney, to make an independent evaluation of the contract, or to cancel her wedding. The only
rational conclusion is that her signature was the product of unwarranted compulsion, and the document
should have been set aside on that basis.”) (citation omitted).

CONCLUSION
As the wife made “a convincing showing that the agreement was coerced by means of a wrongful threat such
that the exercise of free will was precluded,” we find no error and affirm. 107 Am. Jur. Pof. Duress, Coercion,
or Undue Influence in Execution of Separation Agreement § 10 (2019) (citation omitted).

Affirmed.
All Citations

279 S0.3d 1240, 44 Fla. L. Weekly D1770

Footnotes

1 Although it appears that the trial judge considered both unconscionability and duress in
invalidating the agreement, as a finding of duress is amply supported by the record evidence,
any error as to the unconscionability analysis does not dictate reversal. Dade Cty. Sch. Bd. v,
Radio Station WQBA, 731 So. 2d 638, 644 (Fla. 1989) (“[i]f a trial court reaches the right result,
but for the wrong reasons, it will be upheld if there is any basis which would support the

judgment in the record.”).
2 The agreement did not contain an express waiver of any right to disclosure.

3 The following week, the parties were due to appear at the United States Embassy in Venezuela
with certain documents, including the marriage certificate, in order to establish expatriation
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eligibility.

Several years later, the husband retained another attorney and sought to have the wife execute
a postnuptial agreement, indicating he believed the antenuptial agreement to be unenforceable
under Venezuelan law.

As the contract is devoid of a choice of law provision and was entered into by the parties in
Venezuela, pursuant to the principle of lex loci contractus, Venezuelan law should govern
matters of execution, interpretation, and validity. See In re Estate of Nicole Santos, 648 So. 2d
277, 280 (Fla. 4th DCA 1995) (citing Scudder v. Union Nat'l Bank, 91 U.S. 406, 23 L. Ed. 245
(1875)). Nonetheless, both parties urged the application of Florida law and it appears that the
trial court ratified this tacit stipulation. Thus, we conduct our analysis under Florida law.

The wife was the sole testifying witness, as the husband did not appear at the evidentiary
hearing.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.

Westlaw. © 2023 Thomson Reuters Privacy Statement  Accessibility Supplier Terms ~ Contact Us ~ 1-800-REF-ATTY (1-800-733-2889)  Improve Westlaw/Report an error

https://1-next-westlaw-

com.eu.proxy.openathens.net/Document/17f2535b0a4bd 11 €9b508f0c9c0d45880/View/F ullText.html?navigationPath=Search%. ..

4/4



