L

‘(Q:y,

Key Terms and Concepls

Canon Law

civil law

Civil Law
commercul law
Conunon Law
Corpus Junis Civilis
criminal law

habeas corpus
Hudud erime

hybrid legal madition
indigenous laws
international human rights movement
Ishaie faw

judicial independence
ombudsiman

private Jaw
procurator

public law

Sacred Law

secular faw

Shari'a Taw

Socialist Law

stare decisis

Lazirat crine

writ ol mandamus

Families of Law

Shared Notions of Justice

Historical Origins of Legal Traditions

Roots of Ancient Legal Traditions

Public, Private, Civil, and Criminal Law

The Civil Law

The Common Law

The Socialist Law

The Sacred Law

Summary

Comparative Criminal Justice at the Movies:
Slumdog Millionaire (2008)

Critical Thinking Exercise: Equal in China

Discussion Questions

For Further Reading

Web Pages for Chapter

[dentify the reasons for international agree-
ments on crime-related matters alter World
War 1.

Examine distinguishing characteristics of
cach legal family of law.

Understand the various types of laws.
Describe the differences between Civil Law
and Socialist Law.

Explain the key aspects of Islamic law.




homas Lubanga Dyilo was founder of a rebel group

inside the Democratic Republic of the Congo (DRC)
in Africa. The rebel group was called the Union of
Congolese Patriots (UPC), and Thomas Lubanga Dyilo
was president of the UPC and established its military
wing, the Patriotic Force for the Liberation of the Congo
(FPLC). Under his leadership, the UPC hecame one of
the main actors in the lturi conflict between the Hema
and Lendu ethnic groups. It seized contiol of the gold-
rich Ituri region in 2002 and demanded that the Con-
golese government recognise lturi as an autonomous
province. The UPC allegedly killed 800 civilians on the
basis of their ethnicity and is reported to have destroyed
26 villages in one area, killing at least 350 people and
forcing 60,000 to flee their homes. Human rights

SHARED NOTIONS OF
JUSTICE

Lubango Dylo was found gulty before a three-
Judge panel. The judges were from the countries
of the United Kingdom, Bolivia, and Costa Rica.
The International Crimmal Court stepped in when
it appeared that, given ongoing contlicts, no gov-
ernment in the region was capable of bringing the
suspected war criminal to justice (van Laar, 2011).
This case is a remarkable achievement in human
history, because countries of very difterent legal
rraditions came together around shared notions of
justice to ensurc that war crimes did not cscape
accountabiliey,

The International Criminal Court (discussed
furcher in Chapter 7) emerged as part of the inter-
national human rights movement, which arose
ater World War 1T when the nations of the world
wanted to prevent incidents like the Holocaust
Tom ovewrring again. The United Nations was
sstablished as @ mechanism o channel  global
suman nghts and citizen protection efforts during
“hat period, and it adopred of the Universal Decla-
“ition of Human Rights (UDHRY) in 1948, For the
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organizations claimed that Lubanga Dylio had 3,000
child soldiers between the ages of 8 and 15 fighting for
him. He reportedly ordered every family in the area
under his control to help the war effort by donating
something: money, a cow, or a child to join his militia.

Lubanga Dylio was arrested in 2005 in connection
with the killing of nine Bangladeshi United Nations
peacekeepers in lturi. In 2006, Lubanga became the first
person arrested under a warrant issued by the Interna-
tional Criminal Court for the war crime of “conscripting
and enlisting children under the age of fifteen years and
using them to participate actively in hostilities.” His trial
began in 2009, and he was found guilty in 2012. He
faces a maximum sentence of life imprisonment
(Lubanga Trial, 2012).

first time in history, the Declaration spelled out
basic civil, political, economie, social, and culrural
rights that all human beings should enjoy, regardless
of the country in which they live. The UDHR, the
International  Covenant on  Civil and  Political
Rights and its two protocols, and the nternational
Covenant on Economic, Social and Cultural Rights
form the so-called International Bill of Human
Rights.

A number of enforceable treaties and interna-
tional conventions have been adopted since 1945,
becoming part of international law. When nations
ratify these agreements, they assume the obligations
to protect the specific human rights by taking spe-
cific actions. Most individual nations also have con-
stitutions and laws to protect basic human rights,
and  the agrecments  arce
designed to recognize that these rights are observed

binding international

everywhere humans exist and are not revoked at
the whim of a particular government or leader.
During the lase 50 years, more widely shared
notions of justice lave emerged as countries have
communicated through the United Nations and

international  organizations

other
about issues of common concern. Specilic problems

regional  and
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of the status and treatment of women, children, the world’s nations to spell out these rights and
nugrants, and the disabled; racial and ethnic dis- obligations. These instruments are summarized 1
crimination; use ol torture; capital punishment; Table 3.1,

and the civil rights of all citizens are shared concerns These international agreements were the result
about which most countries of the world have of discussion and negotiations among countries
reached agreement. There are nine core interna- from all over the world with different histories,
tional human rights instruments (conventions, customs, and legal traditions. It is a positive sign

treaties, and protocols), which were negotiated by that consensus has grown dramatically over the last

TABLE 3.1 The Nine Core International Human Rights Instruments (treaties, conventions,
protocols)

There are nine core international human rights instruments. Each of these treaties, conventions, and pro-

tocols has established a committee of experts to monitor implementation of its provisions by state par-

ties. Some of these agreements are supplemented by optional protocols dealing with specific related

concerns.

e I

International Human Rights Instrument Abbreviation Date enacted

L A [ — o -
ICERD 21 Dec 1965

International Convention on the Elimination of All Forms of Racial
Discrimination

international Covenant on Civil and Political Rights |CCPR 16 Dec 1966
International Covenant on Economic, Social and Cultural Rights |CESCR 16 Dec 1966
Convention on the Elimination of Al Forms of Discrimination against Women CEDAW 18 Dec 1979
Convention against Torture and Other Cruel, Inhuman of Degrading Treatment CAT 10 Dec 1984
or Punishment

Convention on the Rights of the Child CRC 20 Nov 1989
International Convention on the Protection of the Rights of All Migrant Work- |CRMW 18 Dec 1990

ers and Members of Their Families
International Convention for the Protection of All Persons from Enforced CPED
Disappearance

20 Dec 2006

Convention on the Rights of Persons with Disabilities CRPD 13 Dec 2006
Optional Protocol of the Covenant on Economic, Social and Cultural Rights JCESCR-OP 10 Dec 2008
Optional Protocol to the International Covenant on Civil and Political Rights |{CCPR-OP1 16 Dec 1966
second Optional Protocol to the International Covenant on Civil and Political |CCPR-OP2 15 Dec 1989
Rights, aimed at the abolition of the death penalty

Optional Protocol to the Convention on the Elimination of All Forms of Dis- OP-CEDAW 10 Dec 1999

crimination against Women

Optional protocol to the Convention on the Rights of the Child, on the involve- OP-CRC-AC
ment of children in armed conflict

Optional protocol Lo the Convention on the Rights of the Child, on the sale of OP-CRC-5C 25 May 2000
children, child prostitution, and child pornography

Optional Protocol to the Convention against Torture and Other Cruel, Inhuman OP-CAT
or Degrading Treatment of Punishment

25 May 2000

18 Dec 2002

he Rights of Persons with Disabilities OP-CRPD 12 Dec 2006
e

Optional Protocol to the Convention on t
B
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halt-century, but it is important to recognize the
historical basis tor the different legal traditions in
place around the world. These legal traditions, or
families of law, continue to guide the operation of
the police, courts, and corrections within individual
countries. International bodies, like the Interna-
tional Criminal Court, attempt to merge the best
parts of each of three legal traditions to adjudicate
international crimes (Findlay and Henham, 2012;
Jackson and Summers, 2012; Schift', 2012).

HISTORICAL ORIGINS OF
LEGAL TRADITIONS

According to the biblical Book of Exodus, Moses
went up o Mount Sinai, where God gave him a
tablet of stone listing ten rules. These rules, calted
the Ten Commandments, are familiar to most of us;
they inchude “Thou shalt not murder,” “Thou shalt
not steal,” and “Thou shalt not commic aduleery.”
The Ten Commandments formed the basis of a
code of ethics and, in some cases, a body of laws
that has guided Western civilization for several
thousand years. They are written rules that tell peo-
ple what is and s not illegal and unethical behavior
in the eyes of God. These rules also tell people what
behavior will be punished by the state, in the many
mstances where govermments have adopted reli-
gious traditions as part of their law,

Another prominent Jewish leader in ancient
times, the wise King Solomon, made it his practice
to settle disputes among his subjects by having them
appear and present their cases to him in person,
According to the famous hiblical story,  two
women climing the same baby appeared before
Sofomon so that he could decide which of them
was the real mother. Solomon ordered his guards
to cut the baby in half and give each woman half.
One woman immediately spoke up and said that
she would relinguish her claim to the baby rather
than have the child killed. Solomon awarded the
baby to this woman, pronouncing that the true
mother would be more concerned with the baby’s
welfare than with her personal claim, The bible
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presents this story to exemplify the wisdom of
Solomon. In contrast to the Ten Commandments
of Moses, which represent rules of conduct for
people to tollow, the story of Solomon and the
baby reflects a diftferent kind of rule making, onc
based on responding to cases as they arise.

All legal systems of modern nation-states com-
bine the kinds of rule making that are typified in the
storics of Moses and Solomon. In other words, all
modern legal systems combine written laws that
plice: limits on  behavior (code-based  systems),
together with rules developed from decisions handed
down in particular cases (case-based systems).

There is a difference in emphasis and historical
traditions in code-based systems and case-hased sys-
tems, which will be noted as we refer to the differ-
ent legal systems of the world as “legal familics™ or
“legal traditions.” Although used interchangeably,
these terms technically do not have the saune mean-
ing. Leeal systemn ds the term used to refer to the
agencies, procedures, and rules thac make up how
a country makes laws, enforces Laws, and dispenses

Justice. Legal families or legal traditions are broader

terms used to understand the Tegal system and the
cultwral and historical foundations of that syscem
(Merryman, 1985; Glen, 2000), These terms allow
us to place specific systems within a family or tradi-
tion and make general scatements about the law and
process of justice in a country.

Unfortunately, any classification scheme con-
ceals individual differences. Because each nation in
the world has its own distinet family or tradition,
and none rely solely on the clements of o single
tradition, it is possible to claim that there are really
no clear-cut or “pure” Common Law, Civil Law,
Socialist Law, or Sacred Law legal tradicions present
i the world today, For example, a country may
icorporate elements of the Civil Law with Com-
mon Law or Civil Law with Socialist Law. The
most typical form of bormowing is to combine

some aspects of the Common Law and Civil Law
systems. Because many  countries borrow  from
others, we could add a fifth legal tradition to our
classitication scheme and say that all countries have
a hybrid legal tradition, or onc that combines
different aspects of more than one legal tradition.
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Technically, the hybrid legal tadition 1 the
most common of the legal traditions because most
countries borrow somie aspects of criminal justice
from other countries or from multiple religious tra-
ditions. For our purposcs, however, we restrict using
the term hiybrid legal tradition only to countries that
have not historically or politically developed one
clear or primary legal tradition. For example, the
Jegal traditions of many forer colonized nattons
in Africa and elsewhere can be easily called hybrids
because they do not fall into one of the more com-
mon legal familics. Among the countries whose tra-
ditions are considered hybrids of this sort are Japan,
Eeypt, Indonesia, Myanmar, the  Philippines,
Scotland, and South Africa. Japan may offer the
best example of this hybrid form. The Japanese
began to incoleate [Roman Civil Law into their
legal tradinon in the late 18005, were strongly influ-
enced by German faw the carly 1900s, and added
clements of Common Law after World War [T Less
obvious are the other hybrid combinations in coun-
tries such as China and Iodia that combine the
ancient sacred  traditions  of - Confucianism - and
Hinduism, respectively, into their current legal
araditions.

In subsequent chapters, we will discuss the
development of a hybrid legal tradition in Japan
in more detail, [n this chapter, however, and
throughout the hook, we will concentrate on four
major traditions or families: Civil Law, Common
Law, Socialist Law, and Sacred Law. We have cho-
sen to describe the legal families in this common
form although we acknowledge thar  others
are present in the literature (e.g.o Glen, 2000).
Table 3.2 lists several nations within the four main

fegal famihes,

TABLE 3.2

Judicial

ROOTS OF ANCIENT LEGAL
TRADITIONS

This chapter cannot include all the different
of legal traditions in history, or even all those
ticed in the world today. Many legal traditior
were used for centuries or that exist today in
places will be mentioned briefly. We refer to
legal waditions as ancient because they orig]
centuries ago and are now extinct. Lesser e
describes legal traditions that are currently

s
somewhere in the world but are specilic to
one or a limited number of  countries

geographic regions.

Many ancient and now extinct legal fa
have been recorded in history. According to
Henry Wilmore, who conducted the most col
hensive study of the evolution of the differen
fumilies, there have been 16 major fornus o
systems in the world: Table 3.3 lists these a
and historical legal systems. Four of these
systems—EBgyptian, Mesopotamian, Chinese
Hebrew—are discussed here because they |
to form much of the foundation for our m
legal families.

The oldest known formal fegal system w
Egyptian system, which is believed to date b
far as 4000 B.C Egyptian rulers develop
extensive systemn for handling leoal procedun
included codes to direct citizen behaviors
system  to handle  disputes (Wil
1936). Around the same time, the Mesopot
system emerged in the Near East; it lasted un
first century B.C.. The Mesopotamian system
tnown for the development of the Co

Examples of Countries Representing the Four Major Families of Law

Family of Law

Representative Countries

Civil Law legal tradition
Common Law legal tradition
Socialist Law legal tradition

Sacred Law legal tradition

iran, Malaysia, Nigeria, Pakistan, Saudi Arabia, Sudan

Belgium, Chile, France, Germany, Italy, Luxembourg, Portugal, Sp
Australia, Canada, England, India, New Zealand, United States

China, Cuba, North Korea, Vietnam
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TABLE 3.3 Ancient Legal Systems
in History

Egyptian
Mesopotamian
Chinese

Hindu
Hebrew

Greek

Roman
Maritime
Japanese
Mohammedan
Celtic
Germanic
Slavic
Ecclesiastical
Romanesque

Anglican

'© Cengage Learning

Hammurabi, king of Babylon. Hammurabi’s code
sought to prevent the strong from oppressing the
weak. The code contained 282 laws covering such
matters as property rights, renting, and medical
treatnient. The most famous passage in the code
was the law stating “an eye for an eye, a tooth for
a tooth,” which was later included in the Old
Testament (Grove, [997).

Some 1,500 years atter the Egyptian legal sys-
tem began, the Chinese developed their own legal
system, much of it rooted in the philosophy of a
man popularly known as Confucins (¢ 551-479
B.C..). Conlucianism s, in fact, more of a moral
systemh that stresses the development of individual
moral virtue (through duties owed to family mem-
bers and friends) as an alternative to the coercive
power of the state in producing good behavior, Tt
has influenced Chinese governmental and educa-
tional practices, and individual attitudes toward cor-
rect personal behavior and duty to society,

Hebrew law, also called Talmudic law, is rooted
in the word of God as revealed to Moses. Developed
around (200 B.C. as a result of the birth of Juduism
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around 2000 B.C., Hebrew law is found in the o
five books of the Hebrew Torah (constituting -
Christian  Pentateuch—Genesis, Exodus, Leviticy
Numbers, and Deuteronomy). Hebrew law incluidc
the Torah and the Talnud, a guide to both civil and
religious laws, as well as other writngs. Judaisn

began betore the time of Christ with Moses’s receiv-
ing the two tablets of stone and the subsequent
recording of the first five books of the Bible.

Indigenous Law

In addition to religious laws practiced in religious
conmunities, many forms of indigenous law are
observed throughout the world. Indigenous laws
are native laws of persons whao originate from or
live in a particular area. Although the cerm indiee-
nous is the most common term used when describ-
ing persons or laws thar originate from a certain
arca, other common terms used to describe them
are nafive, aboriginal, or the more recenty adapred
term ¢itfionie. The latter term, rooted in the Groek
word Ethones, or carth, describes people who hve
ccological lives and live i close harmony with the
earth (Goldsmith, 1992).

Approximately 200 million  persons,  aboue
4 percent of the world’s population, are included
in the 3,000 indigenous nations present in the world
today (Rosen, 1992; Lauderdale, 1997), There are
licerally thousands of indigenous Tavws that have influ-
enced legal systems throughout the world. In some
isolated arcas, indigenous laws have contribured o
the tormation of simall, private legal socictics. Just as
we speak of Common (U.S), Socialist (Chinese), or
Sacred-Islunic (Saudi Arabian) law, anthropologises
speak about Tongan, Tiv, or Zapotee law in the
South Pacific islands, African bush, and Mexican
mountuns, respectively. In each of these societics,
the definttion of what is a crime and how to settle
disputes and punish criminals varies considerably
(Lubma, 1983).

In the United States, indigenous kaw is practiced
by Native Americans on reservations. One example
is the Navajo nation, which calls for traditional jus-
tice to be swilt, direct, and personal and emphasizes
restoration of harmony and reacceptance into the
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community rather than punishment and ostracism
(Armstrong, Guilfoyle, & Melton, 1996). Similarly,
indigenous laws are practiced by the aboriginal
populations of Australia, New Zealand, and Asia;
throughout the Americas; and in many regions of
Africa. In Nigeria, the most scrious crimes are tried
in federal courts that are run according to the
British-imposed English Conmumnon Law. However,
Al other offenses are still heard by tibal (indigenous)
courts of justice based on native laws and customs. In
southern Nigeria these laws are unwriceen, whereas
in the northern regions they are available i written
form (Ebbe, 1996).

PUBLIC, PRIVATE, CIVIL,
AND CRIMINAL LAW

Before proceeding with the discussion of the main
legal families in the world today, a few terms that
will be used with some frequency from now on
need to be explained. These are public laws, private
Jaww, civil law, and criminal .

Public law is law developed by modern states
in their legislatures or through their regulatory pro-
cosses. Te deals largely with the relations between
governments and citizens. 1t mcludes constitutional
Jaw, criminal law, tax Taw, cnvironmental Taw, and
the myriad other laws that bodies like Congress pass
cach year. Most statutory law today is public law,
designed to regulate the relationship between citi-
zens and agencies of the government.

Private law, by contrast, is the law that regu-
lates behavior between individuals that invelves no
large public interest. It involves contracts, tonts,
inheritances, wills, marriage and family  matters,
and private property mateers. Although private
law is promulgated and enforced through the state
cither in codes or in case law, it tends to evolve
slowly and in general does not have the political
dimensions or implications of public law because
it involves disputes between private parties.

Another term for private law is civil law, espe-
cially in Anglo-Saxon legal systems. It is distin-
guished from  criminal law hecause, at least in

modern times, criminal law s defined as an
offense against the state rather than as a dispute
between individuals. In all criminal cases, whether
major or minor, the state—mnot the victim—is tech-
nically the aggrieved party, and it is the state that
has the obligation to sec that justice is done. So a
theft or robbery involves an individual victim, but
these offenses are crimes because they pose a threat
to the social order and are therefore pait of the
criminal law. They represent more than private dis-
putes between individuals. In this way, the state
fulfills its obligation to maintain the public order
and to minimize episodes of private vengeance.
Because of the potentially severe consequences for
an accused person convicted of a crime (denial of
liberty), standards of proof and details of procedure
in eviminal cases are usually more stringent than in
civil cases, where only monetary compensation 1s
usually at stake.

The distinction between civil law and criminal
law, which exists in all modern systems of law, cre-
ates a certain amount of confusion when one is
talking about families of law. The confusion arises
because one major family of law is known as the
Civil Law family. Although there are some histori-
cal reasons this family of law has the same name as
the branch of law that is distinguished from criminal
law, the tenm Civil Law family is used fo denote the
entire legal culture of a nation that uses that tradi-
tion, not just the noncriminal aspects of that
nation’s law, These terms may seem confusing af
present, but their meaning will become clearer
we consider issues like criminal procedure in Civil
Law systems.

The Civil Law family is sometimes called the
Continental, Romano-Germanic, or Rooman Law
because its origins are in the old Roman Code of
Justinian and the Taws of the Germanic tribes, sucl
as the Franks and the Bavarians, that bordered the
Roman Empire in central Europe and eventualt
conquered most of Europe (Ehrmann, [97¢
David & Brierly, 1978). Although the terms othe
than Civil Law avoid the problems of confusic:.
between the Civil Law family and civil law i gers
eral, they present another problem, because mao
cexts and histories continue to use the term Civ
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Law to distinguish that family of legal systems from
the other major families. To make the matter less
complicated in this book, we will capitalize Civil
Law when it denotes the family of law and lower-
case civil farv when it refers to noncriminal law.
Historically, the Civil Law, Common Law, and
Sacred Law developed over the course of centuries,
whereas Socialist Law was a twentieth-century phe-
nomenon. As a result, the Civil Law and Common
Laww have changed quite madically  over time,
whereas Socialist Law did not undergo major trans-

formations until recently. With the collapse of

communist govermuents in Eastern Europe and
the Soviet Union, and the efforts to modernize
the cconomy in Chiny, major changes are occur-
ring in Socialist Law in the twenty-first century.

Similarly, Sacred Law, largely practiced as
Islamic law, is based on the Qurlan, the holy
book of Tslam, but it has also been extended by
the conumentaries of major schools of Islamic scho-
lars. I the remainder of this chapter, we will exam-
ine how these major legal systems arrived at their
current place in history.

THE CIVIL LAW

The Civil Law tradition is the most pervasive legal
tadition i the world. 1o is found throughout
Western Europe, in Latin America, and i parts of
Africa and the Far East. Indeed, it was historically the
basis of law in socialist countries, and Soctalist Law,
although classified separately, has many elements of
the Civil Law. As noted carlier, the Civil Law is
sometimes called Romano-Germanic, Roman, or
Continental law because of its historical roots.

The Civil Law is code-based law. A center-
piece of the Civil Law tradition is codification, or
the absolute primacy of written codes of law
(Friedrichs, 2001). Civil Law is like the Ten Com-
mandments of Moses, which were published so that
all people could know and follow them. Four
major codifications of law, cach building on the
previous one, are involved in the history  of
the Civil Law. These are the Roman Law of the
cmperor Justinian, the Canon Law of the medieval
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Catholic Church, the Napoleonic Code of -
nineteenth-century France, and the German L.
of the People (Biirgerliches Gesetzbnch), which
compiled under Otto von Bismarck after
German Empire was established in 1870, In cac”
case, the legal code derived from carlier L
customs, and informal  regulations  (Ehrma:
1976; David & Brierly, 1978; Glendon, Gord.=
& Osakwe, 1985, Merryman, 1985),

Writing a set of laws 1s not ag simple as s
sound. As in writing constitutions, the framers 1
be concise, must cover all contingencies, and m

not depart radically from accepted custom. Ti:
laws must be at once general cnough to allew
for particular cases to fit into the scope of e
rules, and also specific enough to provide adegust
guidance for those whose job it is to administer i
law. The different incarnations of the Civil Lo
met these requirements with varying degrees 7
success.

Roman Law

In the sixth century A.DD., the Byzantine emper
Justinian arranged for the compilation and codities

tion of the law then in force n the Romun worls
The result was the Corpus Juris Civilis, &
known as the Institutes of Justinian. Included 15

this code were laws pertaining to tamily, properr.

torts, and contracts.

Justinian’s goal was to simplify the masass

amounts of legal materials, understood only by
legal counselors and often contradictory or unclear,
that made up the laws of the empire. After the cods
was compiled, Justinian orderved that all previous
works of legal commentary and all previous law
be disregarded. He also forbade commencry on
his own code by legal scholars. (Obviously, Tnvyers
who obfuscated the Taw and made themselves indis-
pensable through their specialized knowledge of
different branches of the law were a problem m
Justinian's time as well as our own)) Although
learned commentaries by legal scholars are very
important in Civil Law countries today, the judicidl
rradition of referring to the law itself vather than o

precedents established in prior cases remains an
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essential part of the Civil Law tradition and an
important feature that distinguishes it from the
Conumon Law,

The Institutes of Justinian, although gradually
modified through contact with local legal traditions,
espectally Germanic tribal - law, remained enor-
mously influential. In fact, it became both the
basis of legal study in medieval universities and
the backbone of some national legal systems during
the period of the development of nation-states
the sixteenth and seventcenth centuries. Bven
today, law students in countries that use the Civil
Law must take a course in the Corpus Juris Civilis,

or Roman law.

Canon and Commercial Law

Although Roman law remained a source ol law
throughout  Europe for many centuries, the
Roman Catholic Church developed its own law,
Canon Law, which dealt with church and spiritual
matters. Canon Law goes back to the fourth cen-
tury, claiming its roots in divine law as decreed by
the Pope and other church authoritics and admin-
istered by ceclesiastical, or church, courts. Church
ofticials, usually pricsts with traming m Canon Law,
preside over these courts. Canon Law includes pro-
visions reculating family life and morals, as well as
rules for church governance. Over the years it has
heen mfluential on Western faws related to mar-

riage, inheritance, property, contracts, crimes of

torts, and judicial (Berman, 1983).
Today, Canon Law is still used to govern matters
within the Catholic Church: one of the most com-
mon usages of the law is the granting of marriage
annulments (Friedrichs, 2001)

It is hard for us today to realize that two sys-
tems of law, claiming authority over ditterent mat-
ters and running separate court systems, could have
coexisted in medieval Europe. In truth, however,
this is no stranger than the dual court systems {state
and federal) and the sometimes overlapping state
nd foderal laws that exist in the United States.
Although there were jurisdictional disputesin
specific cases. and the church tended to assume

procedure

.

sinulrancous jurisdiction m some matters regarding

family relations, this dual court systent seems
have worked quite well overall.

As trade and commerce among nations becar
more complex, an important new body of la
commercial law, developed in Europe during t
Middle Ages. Commercial law is 2 hody of leg
[ation that deals with the exchange of goc
between cities or nations. This law developed i
tially in the large merchant cities of [taly, but it w
soon adopted by other countries and became, li
Roman and Canon Law, a kind of intermationa
accepted law in Europe.

With the risc of nation-states, the Protest
Reformation, and the seemingly endless wars tl
wracked Burope in eatly modern times, much
the commercial law fell into disuse or was practic
only partially, in conjunction with local custon
law. Various rulers made more or less success
efforts to codify the laws of their countrics. 1ty
not until the early nineteenth century, howev
that a legal code rivaling that of Justimian in rer
of influence and comprehensiveness was drawn 1
This was the famous French Civil Code of 1804,
Napoleonic Code, named alter the French empe
Napoleon, who ordered its development,

The Napoleonic Code

The revolution of 1789 was a major turning pa
in French history. The revolutionaries abolished -
hereditary monarchy, executed King Louis X
and Queen Marie Antoinette, and proclaimes
republic based on the principles of liberty, cqual
and fratemity. A period of turmoil and confus
ensued that featured several attempts toward rept
lican government during the 17905, Napol
Bonaparte, a Corsican by birth, gradually rose
power due to his military and administrative gen
his ambition, and his ability to take advantage of
deteriorating political situation i France. Even
ally, Napoleon made himself the first emperor

France and cnacted a series  of governme
reforms that significantly changed the administra
and legal structures of that country. Alter numet
military adventures, Napoleon’s career ended

the fimous Battle of Waterloo (815,
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governmental reforms, however, including the civil
code, the administrative court structures, and the
local  governmental structures of France, have
survived.

The case of Napoleon and the avil code exem-
plifies what often happens when a postrevolution-
ary or post-conquest government takes over in a
country. One of the best ways to discredit previous
governments, and to consolidate the power of the
new government, is to throw out the old laws and
create new ones. Legal and judicial personnel, those
with @ major stake in the prevailing system, are
usually purged at the same time. As we will see,
this is what happened in England at the time of
the development of the Conmumon Law. It is also
what happened in the twenticth century in com-
munist countries such as the former Soviet Union,
China, and Cuba. Often, these radical changes
eventually acconimodate themselves to existing tra-
ditional practices and rules.

The Napoleonic Code was drawn up by legal
experts and went into cffect in 1804, These experts
brought together v one code much of the law that
was practiced in varions parts of France—some
based on Canon Law, some on Ronan law, some
on commercial law, and some on the feudal prac-
tices I existence before the revolution. But the
code-makers went much further, also incorporating
into this code many of the new ideas about private
property and relations between people tueled by
the Enlightenment. Therefore, this code was the
tirst set of cruly modern laws,

The Napoleonic Code consisted of 2,281 rules,
or articles, covering a variety of subjects: persons
including marriage, divorce, and family law), prop-
aity, torts, and contracts (Schwartz, 1956). This
aody of Taw was to supersede all Taw that had
seen inouse i France prior to the Revolution,
smee part of its objective was to create 1 body of
S that would nor depend on interpretation by
sawyers, the code-makers aimed to create law that
“oas siaple, easy to understand. nontechnical, and
cessible to the asses. In this they generally sue-
ceded, and the Napoleonic Code has come down
wous as a paradigm ot a spare, well-written, well-
onceived, and comprehensive code that somehow
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typifies the vaunted French spirit of rationalism. A
Merryman observes:

The French Civil Code of 1804 was
envistoned as a kind of popular book that
could be put on the shelf next to the
family Bible. It would be a handbook for
the citizen, cleatly organized and stated in
straightforward language, that would allow
citizens to determine their legal rights and
obligations by themselves. (1985, p. 28)

Of course, women today would find nuny of
the provisions of the French Civil Law to be unac-
ceptable. Husbands were given authority over their
wives, who owed them obedience. Wives could
not sell or buy property, or even receive free prop-
erty, without their husband’s permission. Husbands
had control over community property and could
administer any property 1 wife brought to a mar-
riage (Tune, 1956, p. 36).

Napoleon’s influence on the criminal T was
even more extensive than on the civit Taw. He
fostered the Code Penale of 1810, a truly harsh
criminal law. Napoleon had little sympathy for lnw-
breakers and believed in the deterrent ceffect of
severe  penalties,  Postrevolutionary  France  was
voing through u period of lawlessness and high
crime rates, and the French people were inclined
to support a stern criminal code (Wright, 1983,
p. 53). Throughout the ninetcenth century, the
Napoleonic Code exerted a major influence on
other countries that sought to codity their laws.

The carliest countries to adopt the French code
were those that were conquered by Napoleon:
Belgium, the Netherlands, Poland, and part of
Germany. France also exported its codes to its col-
onies n Africa and the Near and Far East, and cven
to its former colonies in North America, mcluding
Quebec (in Canada) and the State of Louisiana (in
the United States). Louisiana, because of its direct
influence tfrom o French legal heritage, retained
many clements from the Napolconic Code, includ-
ing elements of contract Taw and marital property
law. QOver time, however, Louistana v has been
revised to conform with the principles of the
Connnon Law tradition (Friedrichs, 2001).




48 CHAPTER 3

The German Civil Code

Almost a century passed between the time that the
Napoleonic Code went into effect and the time that
Germany developed its own civil code. Whereas the
French code was a model of simplicity, the German
code was long, academic, and complex. In addition,

the French code had been drawn up in the course of

a few years, but it took 20 years to put together the
German code. Although both the German and
French codes represented attempts to pull together
and control new nations, the unification of Germany
took place in 1871, but the code did not actually go
into effect until 1900, The German code was the
end result of a massive scholarly eftort to study pre-
vious law, develop a philosophy of law, and provide
a rational basis for legal development. Much local
(indigenous) law was incorporated into the German
code, Tt shared with the French, however, roots in
Roman Taw and post-feudal ideas abour property
and personal rights (Glendon, Gordon, & Osakwe,
1985).

The Importance of the French and

German Civil Codes

Both the French and the German codes have been
enormously influendal in the development of law
over the past two centuries, First, both codes were
developed during a time of increasing industrializa-
tion and expansion of worldwide commerce and
trade.  Common  rules contracts
and property, as well as individual obligations and
rights, were needed to facilitate trade and were
crocial in the development of modem industrial

governing

society. In addition, imperialism was at its height,
fostering  cross-national adaptation of laws and
legal structures. Further, as new countries formed
and older countries sought to modemize in the
postcolonial era, and as revolutions and political
changes created a need for rules of development,
the importation of a full code of laws simplified the
Process.

Common legal codes also helped to unify new
nations, just as they did in postrevolutionary France
and postunification Germany, and perhaps will do

so in the newly formed Russian republics. Th
development of indigenous (local) codes, or gradu
ally defining the law through case precedents, as i
the case of Common Law, takes many decade
Therefore, unified civil codes provided an umbrel
of legal rules, which were adapted to some degre
according  to local  circumstances  and loc
traditions.

Even Iran, which had previously adopted ¢k
Civil Law but in 1979 rejected the system in fave
of a return to Islamic law, continues to be inflt
enced by the Civil Law in some areas of endeavo
especially with regard to trade and commerce. It
probably no exaggeration to say that the Civil Lar
is a kind of common denominator for internation
private law transactions throughout the worl
today, Thus, the Civil Law will tend to grow |
influence as multinational economic cooperatic
arows and as trade barriers fall in Europe an
other parts of the world.

THE COMMORN LAUW

The Conmurton Law is more ancient, more ¢on
plex, and more difficult than the French or Gernx
civil codes. In Anglo-Saxon countries, the Comme
Law’s peculiarities have shaped not only the leg
tradition but also a good part of the legal educatio
criminal procedure, and general approach to law a
government, To understand  the nature of d
Common Law system, we need to look at a fe
major laindmarks in the history of its development

The King’s Court

When William the Conqueror, a French (Norma
nobleman, defeated the English (Saxons) at
Battle of Hastings in 1066 and became king,

England, he faced the usual probleins of trying

rule a conquered nation. Willium insisted th
French be spoken, but the Saxon language persist
throughout his new kingdom. In general, Willia
found that it was easier to conquer the English th;

to rule them.
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We must remember that this occurred in the
eleventh century, sone 800 years before Napoleon
decided to strengthen his hold on the French peo-
ple by developing a code of law that they would all
have to follow. In William’s time, the feudal system

was in full sway on the Continent, and the law itself

was a peculiar amalgam of Canon Law, feudal cus-
toms, and remnants of Roman law that existed
throughout Europe. In this era, the civil codes did
not have the importance that they would assume in
the Enlightenment Europe of Napoleon’s tine.
Therefore, Willinm could not simply call for a
new code of laws to usurp the power of the local
gentry. He had resources and imagination, how-
ever, and he found ways, including taxation and
use of the French limguage, to impose his will on
his subjects.

One of the ways that William and his Norman
successors consolidated power was to set up courts,
known collectively as the King's Court, or Curia
Regis. The kings appointed the judges of these
courts, and the judges traveled around the country-
side, ruling on disputes that had not been settled in
the local courts or hearing appeals from the local
courts. King Henry I, known as the Father of
Common Law, was the most prominent of the
tweltth-century judicial pionecrs.

Thus, England was the first European country
to set up a centralized system of courts available to
all free men in the kingdom. This system of courts
actually buile upon an English tradition of central-
ized kingly authority that existed before William’s
tme and that contrasted with the prevailing system
m Europe, consisting of many competing regional
powers (Plucknett, 1940; Van Cacnegem, 1973).

Like Solomon, however, the judges of the
English courts did not refer to a specific body of
s as a standard for deciding cases. Presumably,
they decided crucial political cases in a way that
would benefit the king. For conventional cases,
however, the judges typically based their decisions
on a combination of common sense and local
norms and laws.

Although the law itself was not previously
defined, the jurisprudence of the King’s Court
came to be characterized by common procedures,
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or rules for handling cases. (To this day. pro
matters are crucial to the Common Law,

time, a body of law developed that was
the decisions of the judges of the King's (o

new cases arose, the judges referred to i
vious cases as authority for their decision.
established the importance of the preceder:
way of deciding cases. The Latin term stare decish
(literally, “it stands decided”) is used in ¢

Law countrics to signify the legal torce

dent. Adherence to precedent resulted .
val development of rules that woere o

throughout the kingdom. These rules v

known as the Common Law because the-
common to all Englishmen, and thus diso -
from other rules and laws that existed 1 o
region.

The carly kings set up the King's
way to strengthen their power. Buc oo
(after Williany’s and Henry's time to be e
torce of the rules and precedents that wors
oped in the Common Law courts was <o o
a tradition of judicial independence ..
other words, judges of the Common Luv
saw themselves as bound by the law bz
by the desires of the ruler. Judicial indeper
is something that we rtake so much for
these days, but we forget the long histcory of - -
cal regimes in which absolute rulers nuic
enforced them, and decided cases that arose i
them.

Equity Courts

Judicial independence was not really a0 weloios

development to William's successors on the Epoh
throne. In addition, the Common Law  irel”

became increasingly  cumbersome and  ngid
application. Therefore, the practice arose of appe.ii-
ing directly to the king to rule on cases that did 1o
fit well into the Common Law structure. By
fiftcenth century, a new set of courts, known
chancery courts, or equity courts, had developed.
As the pame implies, equity courts and th
law that they administered dealt with effores 1o
obtain justice, or fairness, The courts did this by
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developing a set of practices known as equity
procedures that helped people bring their cases to
court without hazarding the use of the complex
Common Law system. Some equity procedures
are familiar to us even today. For example, the
writ of mandamus orders public servants to per-
formi the duties that are part of their jobs. Injunc-
tions are court orders designed to prevent harms
that would occur before a case could work its
way through the regular court systems.

The United States and England no longer have
separate equity courts to handle equity cases;
mstead, cquity cases are now handled by the regular
courts, Onginally, however, these equity courts
were a4 major innovation, once again making the
king more powerful in legal matters. As the equity
courts becanie entrenched, however, they became
as rule-bound as the Connmon Law courts, Further,
the judges of the equity courts developed the same
inconvenient habit of judicial independence that
their Common Law brethren had before them,
Thus, English kings again had to set up new courts
to do their personal bidding. Star Chamber courts
and Courts of High Commission became notorious
in the seventeenth century for their ruthless perse-
cution of the kings’ enemics (Prall, 1960).

The Modern History

of the Common Law

With che decline in the power of the monarchy and
the ascendancy of Parliament, the Enghish court sys-
tem stabilized, Judicial mdependence was now
taken tor granted and no longer considered a prob-
lem by the English rulers. Even Oliver Cromwell
and his Puritan followers, who overthrew the Stuart
kings and established a commonywealth in England
hetween 1648 and 1660, feared the possible desta-
bilizing effects of sweeping changes in the law,
Cromwell thus made no major effort to supersede
the Common Law (Prall, 1966). The English legal
system remained a complex system of rules and pre-
cedents, interpreted with small shades of meaning
and requiring a body of legal experts to deal with it.
These legal experts had to serve long apprentice-
ships to become familiar with the vast number of

cases and precedents that would  govern
decisions.

The Development of Criminal Procedure.
fact that the Common Law is based on pre
does not mean that this law is not written de
one place. In the eighteenth century, W
Blackstone set out to compile all the laws in
in England up to that time. His monumentul
Blackstone's Conunentaries, constituted @ majc
forward in English fegal history. Since Black:
time, the Common Law has continued to be
piled and brought up to date in various colle
For most of its existence, the Commo
addressed all matters likely to need settlem
court—not only private concerns such as cor
property disputes, family questions, and torts
individuals, but also criminal offenses (H
1923). More important than the actual delin
of criminal offenses was the developme
Common Law criminal procedure. Most
criminal procedure rules that arc sct forth
Fourth, Fifth, Sixth, and Eighth Amendni
the U.S. Constitution, as well as the rules
bringing the accused before a judge to q
his incarceration (habeas corpus), were a
from Common Law rules and from Parliun
decrees based on the Common Law. The
in U.S. courts with detailed criminal proc
which often seems excessive to people i
Law countrics, has its origin in the |
Connmnon Law criminal procedure. As we w
cuss in Chapter 6, the development of crinup
cedure in England was a slow process that pa
the development of the adversarial erial syste

The Definition of Crimes. The definit
crimes themselves, as opposcd to the proceds
adjudicating those accused of crimes, has gr
become part of public statutory law rathe
case law, For example, when we say that mt
a crime in the state of New York, this is asa r
3 law passed by the legislature of that state 1
murder a crime and prescribing a penalty
commission of this crime. OFf course, murd
also a crime under the Common Law, so
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seem unnecessary to have a statute that outlaws the
act. The chief difference is in the penalties attached
to various crimes. Thus, when New York passes a
law outlawing murder, it has prescribed diftevent
penalties at various times in its history, and these
penalties are not the same as those that were usually
imposed under the Common Law. Therefore, the
statutory law is used to both update and codify the
case-based results of Common Law.

With the rise of legislative democracy in both
England and the United States, the actual rule-
making power of the Common Law (through
case decisions) was eclipsed by the rule-making
vower of the legislatures (through codifying laws
md penalties). Indeed, in 2 constitutional system
such as that of the United States, the very tace
that wll laws must be in conformity with state or
rederal  consticutions  suggests  that  a “pure”
Common Law, in which judges make the law, no
onger exists, Criminal law has been codified for
many years, and much lawmaking is concerned
with adiministrative agency regulations and  with
sormerly private regulations such as those dealing
with marriage, divorce, and other tumily concerns,

The Current Status of the Common Law.  Does
chis mean that the Common Law is dying out or
2z2ad in the modern world? To answer this question,

ve need to consider the ('()lltil)UCd iIl]P()I'tiIHCC ()f‘

ddee-made law in the United States, Constitutional
w.on which judges iterprec the Constitution
wed on the precedents of previous interpretations
< this document, is a good example, The US.
spreme Court, the 1961 case Mapp v Olio,
rerpreted  the Constitution’s guarantee  against
sreasonable searches and seizures to mean that evi-
-nce obtained by state authorities through an illegal
~erch may not be used ac trial, This decision meant
at the Exclusionary Rule, formerly required in
-eral cases, was extended to the states. Subsequent

that decision, the Supreme Cowrt handed down
av further interpretations of the dimensions of
-zal searches, in each case building on its previous
~oistons—sometimes extending the scope of police

wer to search, and other cmes restricting it
“Thanese, 2008), In eftect, the judges are continuing
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to make law built on precedent, in the tradition of
the Common Law, even though the source of this
law is a fixed statutory or constitutional prescription.

In the Common Law countries, the traditions
of the Common Law—its use of precedent, its his-
torically developed procedural forms—continue to
be a vital part of the legal process despite the fact
that most law has become statutory in modem
times. [ronically, the United States, with its neced
for constant interpretation of constitutional provi-
sions to define the parameters of state and federal
relations and of relations between individuals and
the state, has become a nation that is more deeply
wedded to the Common Law tradition of judge-
made law than o England, where Parhament s
supreme. U.S. judges have much-more discretion-
ary lawmaking power than do English judges.

The Common Law tradition also continues to
have a major influence in legal education. In
Common Law countries, legal education tradi-
tionally occurred through apprenticeship, with
the budding lawyer learning large numbers of
cases that formed the various precedents necessary
for understanding the law. Law schools have
largely replaced apprenticeships in the Unired
States, but law school education focuses chielly
on the case law method, thus emphasizing the
Common Law tradition and preparing the lawyer
to operate within that eradition. In England, rial
lawyers are trained at the Tnns of Court, essentially
continuing the apprenticeship tradition, Civil Taw
legal cducation is a less practical, more academic
course of study that Includes a good deal of
philosophy, history, and liberal arts cducation.
Apprenticeships in Civil Law systems tollow for-
mal legal education. Case precedents will not be
binding on the practicing liwyer and are thus not
emphasized in legal education,

Table 3.4 compares and highlights major attvi-
butes of the Civil Law and Common Law legal
traditions. It can be seen that both now rely heavily
on statutory rule making, although case precedents
remain an important part of Common Law systems.
In addidon, the adjudication process in Common
Law systems includes public participation as jurors,
a feature absent from Civil Law systems.
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TABLE 3.4

Major Features of the Civil and Common Law Systeims B

Civil Law Characteristics

Common Law Characteristics

Law and procedure governed by comprehensive codes
of rules to anticipate all situations.

Legal codes developed through scholarly analysis.
Appeliate courts apply law according to legal codes with
little interpretation.

Adjudication process designed to establish the truth.

Adjudication process run by lawyers and judges.

No presumption of innocence for the accused.

Law and procedure governed by hoth law and case
precedents, which use past cases to guide future dec

Laws and precedents based on the experience of
practitioners from past cases.

Appellate courts develop law through their interpre
and decisions.

Adjudication process designed to culpability only wi
rules of evidence. :

Citizens have direct input in their grand jury and trii

roles.

Presumption of innocence for the accused.

THE SOCIALIST LAW

Socialist Law has its origins in socialism, which is a
system characterized by the absence of classes and
by common ownership of the means of production
and livelihood. The political, cconomic, and social
term used to describe socialism is conmmnisin. Karl
Marx (1818-1883) was the major proponent of
communist ideology. Marx believed that the cur-
rent economic system (capitalism) was one that
exploited the nuasses (the proletariat) and supported
those who controlled the cconomic resources (the
bourgeoisic), Eventually, Marx predicted, the pro-
letariat would revolt and climinate the bourgeoisie,
and socialism would replace capitalism as the cco-
nomnic system of cholce.

Marx addressed the issue of crime when he
stated that, after a true communist society was
established, the state would “wither away” and
there would be no further need of eriminal law or
sanctions to deal with lawbreakers. In this ideal
society, cooperation and concern for community
welfare would replace individualism and competi-
tiveness. Property would belong to all, thus elimi-
nating the incentive to robh or steal, and people
would not be subject to the pathological urges
that make them criminal in conventional societies.

Although Marx’s utopian vision has not been
realized in any country of the world, communist
countries have adhered to one or another version

of what is known as Socialist Law (Berman,
David & Brierly, 1978; Glendon, Gordo
Osakwe, 1985). The former Soviet Union w
decades the most prominent of the Socialist
nations. By the end of the twentieth century,
was the country most committed to the princij
communism. Other nations that curvently

major aspects of Socialist Law are North F
Vietnam, and China. Socialist Law needs to be
sidered in any study of comparative criminal |
because it has enough distinctive characterist
warrant separate consideration as family of ki

The Historical Background
of Socialist Law

To understand Socialist Law, we must take
at legal developments in the former Soviet {
following the Iussian Revolution of 1917—a
revolutionary government dedicated to the de
tion of the institutions and laws of the hate
order. As in France, a king and queen (i
case, Czar Nicholas and his wife, Alexandra)
executed to break the bonds with the past anc
bolize the destruction of the old ruling class. /
in France, where the revolution, despite its <
ties and excesses, came to represent the trivmy
new ideology of enlightenment and rationaliss
Russian [evolution represented the triumpl
more recent ideology, that of Karl Marx.
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It is important to note that Socialist Law is his-
torically grounded in the Civil Law. For centurics,
Eastern European countries, including Russia, used
recorded codes as a means to rule the populace.
Prior to the revolution, Russia’s legal system had
combined elements of the Civil Law, Canon Law,
and traditional Russian customs. Imperial Russian
law, however, was chiefly statute-based law that
had gone through various phases of codification.
The major influence on imperial law was the
Gernuanic law of the Middle Ages, the same
Cermanic law that had had sueh an imporant influ-
snee on the two great nincteenth-century codes: the
apoleonic Code and the German Civil Code.

After the revolution, Russia went through a
-otic period in which there was no formal legal
sructure and revolutionary tribunals dispensed rev-

lutionary law. Vast discretion resided in the judges
+# these tribunals. However, these judges were not
zually trained, since the lawyers and judges of the
d regime had been climinated along with the faw.
Cleimately, however,” with the realization of the
zed to make the Soviet Union into a viable trad-
w2 partner and the relaxation of revolutionary
srvor during the time of the “New Economic
wlicy,” Russia moved again to develop a code of
ws. The result was the “new”™ Russian Civil
e, which drew from the carlier Russtan code,
German Civil Code, the French Civil Code,
Fothe Swiss Civil Code (Glendon, Gordon, &
akwe, 1985, pp. 230-50).
With the rise to power of Joseph Stalin (1879—
33) in the late 19205, a new period of communise

2oal began. Stahn tried to institute a “pure” com-
_anist approach, without great concern for confor-
v with the law, He soon decided, however, as
4 Wil the Congueror and Napoleon before
m, that the faw could be used to consolidate and
—engthen his power, The Soviet Union entered
~r0 a period of “Socialist legalism,” rule making
it tried to encompass every aspect ot the Russian
nzen'’s home and work life. A huge bureaucracy
~dachighly developed legal system became part of
- Soviet state apparatus.
Although the Russian legal system continued to
2 much to the civil codes of Western Europe and

FAMILIES OF LAW 53

could easity be identified with them through an
examination of rules of procedure, especially criminal
procedure, it gradually became such a distinctive sys-
tem that it is now possible to speak of a Socialist Law
family, as distinguished from the Civil Law or the
Common Law., With the breakup ol the Soviet
Union, major changes in the Socialist Law’s govern-
mental form and ideology have taken place in Eastern
Europe. Many countries such as the former East and
West Germany have now adopted the Civil Law sys-
tem. However, this does not mean the total demise of
all renmants of Socialist Law for two key reasons.
First, even the countries that have renounced
socialisim as their main political ideology will surely
retain some principles of the legal system. History
tells us that when countries encounter political
upheaval and significant change i their legal sys-
tem, they often find it difficult to totally eschew all
aspects of the previous form of law. This is under-
standable, because basic principles often remain in
the collective psyche of the citizens who lived
under the previous legal system. In the case of the
former Soviet Union, citizens lived under the aus-
pices of Socialist Law for more than 50 years.
Second, Socialist Law will undoubtedly remain
as a significant legal and political systeny hecause e is
still practiced by the most populous country in the
world—the People’s Republic of China. Alchough
China has adopted some free-market commercial
law reforms, it still has many features of the socialist
legal system. For this reason, we chose China as a
maodel country to be discussed throughout this book,

Socialism and the People's

Republic of China

To understand the formal origins of Socialist Law
China, one must first learn about the history of the
country immediately prior to the implementation
of socialism. For over 4,000 years, China was
ruled by a serics of feudal dynasties, which limited
any significant attempts to modemize the political,
cconomic, or social structures in the country. The
majority of people who lived in the vast regions of

China were poor peasant farners,
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The most recent dynasty, the Qing dynasty, was
overthrown in 1911, In 1912, the democratic ideals
of the Kuomintang (Nationalist party) dominated.
However, between 1911 and 1949, the Chinese
political situation was chaotic and prone to warlords,
corruption, civil war, and invasion by Japan.

It was during this tumultuous time that the ideals
of socialism were introduced into Chinese society.
Under the direction of Mao Zedong (1893-1976),
who was influenced by the ideas of Karl Marx and
Vladimir Lenin (1870-1924), the Cotmmunist Party
i China was formed in 1921, Mao's major contri-
bution was to adapt communist principles to the
Chinese political, cconomic, and social situation. By
gaining the support of large numbers of peasants
throughout agrarian China and confiscating the fand
of wealthy firmers, he was able to develop an army
and mobilize the muasses, thereby furthering the
objectives of communisim (Terrill, 2003).

The Chinese socialist government, called the
People’s Republic of China, was officially estab-
lished in October 1949 when Mao Zedong and
his fellow Communists gained full control of the
covernment over the Nationalist party. The Com-
munist government abolished all Taws of the
Nationalist regime, claiming that these laws repre-
sented only the interests of the hourgeoisic, land-
lord classes. and feudal sociery (Situ & Liu, 1996).

During the first 30 years of conununism under
Mo, the government replaced the Nationalise laws
with a combination of statutes, rules, and regula-
Gons based on the ideals of the ruling party.
Large, bureaucratically structured courts were held
in disdain, so whenever possible, local lower-level
courts and ad hoc tribunals made legal decisions.
This rather informal method of settling legal dis-
putes eventually led to the creation of an extensive
committee system in China, Committees were set
up in neighborhoods, conumunities, and workplaces
to act as systems of surveillance, control, and
cinctioning. Also during this era, while more con-
sideration was given to developing a formal legal
system, legal decisions in China were made based
solely on political needs and ideals.

After Mao's death in 1976, the new leader,
Deng Xinoping (1904=1997), promoted new goals

for China that centered on modernization in four
key areas: agriculture, industry, defense, and technol-
ogy. His idea was to develop a special kind of
“socialism  with  Chinese  characteristics”  (Franz,
1988) that, contrary to Mao, was against isolationism
and anti-intellectualism. The People’s Republic of
China is currently in the process of developing a
legal and criminal justice system that will accommo-
date its needs as a socialist nation, a nation with 2
long Confucian tradition, and a modern commercial
power (Head, 2011). An informal committee system
of justice dispensed by relatives, friends, colleagues,
or workplace and community leaders remains today
in coexistence with a more formal legal system. In
the next chapter and throughout this book, we will
continue to discuss more about the background and
current structure of the legal system in China.

Socialist versus Civil Law

How does Socialist Law differ from a conventional

legal system such as exists in other Civil Law coun-

tries? Six characteristics of Socialist Law distinguish

it from Civil Law:

a  The public law/private faw distinetion

w  The importance of cconomic crinmes

v The educational or “social engincering” func-
tion of law

w The distinctive role of the procurator

a  The distinction between political and non-
political justice

@ The mitigated independence of the Judiciary

The Public Law/Private Law Distinction.  Lav?
regarding private property, inheritance, and per
sonal relations between individuals continue to I
important in Socialist Law systems. The ideal
collective ownership of property and of the mayp
means of production by the state, however, h
resulted in great importance attached to publn
law—that is, to statutory laws and regulations

the state. The amounts and kinds of rule makiz.
that are involved in centralized, noncompeuts
economic production are tremendous, and
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socialist state is otten choked with bureaucratic reg-
ulations because so little of economic life is left to
open market competition. To be sure, governmen-
tal regulation of the cconomy through laws con-
trolling trade, production, banking, and other
econonmiic matters is familiar in all Western societies
today, but socialist and nonsocialist systems con-
tinue to place a primary emphasis on public versus

private law,

Economic Crimes.  In nonsocialist systems, man-
agers and employees are driven to a certain extent by
a “bottom line” mentality. Workers who are chron-
ically late for work, who abuse valuable machinery,
and who fail to achieve a reasonable level of produc-
tion usually will lose their jobs, and an enterprise that
consistently fails to produce a profit will go out of
business. By contrast, in a socialist system where all
enterprises are owned by the government and full
employment is guaranteed, filure to live up to
working standards cannot be handled by dismissal
of employees or bankruptey of organizations. With-
out these kinds of private punishments the criminal
b becomes a means {or punishing unacceptable
work behavior m socialist systems, Thus, the concept
obstruction  of socialist

of  cconomic  crimes
production—is a peculiar aspect of socialist as com-

~ared to nonsocialist law,

The Edacational Function of the Law. A [egal
sstem in which the people have no knowledge of
“he law would be an absurdity, How can one obey
e law if one does not know what it is? But the
ceality is that most of us do not have much knowl-
=dge of the law to which we are subject. We tend
= tearn those parts of the law that affect us: basic
saminal law, trathic law, tax regulations, and simple
ciles about property and contracts. Entrepreneurs
o government administrators learn about the spe-
e faws that affect their enterprises. For the most
at, however, we have only a rudimentary knowl-
tue of even the most basic criminal laws of our
wonstates, and we depend on specialized attorneys
interpret the law for us.

In postrevolutionary societies, i which the kows

v have changed drastically, there is some urgency
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about having the citizens learn the new law, The
Napoleonic Code was famous for its accessibility. It
was relatively shaort, simple, and direct, without
obscure phrasing and indecipherable language. The
emperor Justinian, upon promulgating the new code
of laws developed i his regime, abolished all previ-
ous law and refused to allow commentaries on his
new law to be published. In this way, he hoped o
negate the insidious influence of the lawyers who
previously  had  been indispensable  as mediators
between the people and the law,

We might expect, therefore, that the Chinese
government after 1949 would have made efforts to
familiavize the people with che laws of the new
regime. In fact, in post-1949 China, the masses
did learn about the ideals of the Communist Party
through statements reported to the tightly con-
trofled media and campaigns intended to popularize
and implement certain policies. However, formally
stated criminal and procedural laws were unclear
and tenuous, depending on various shifts in political
(Communist) philosophy. In many cases, unwritten
and internal rules guided the police, courts, and
ruling party in defining crimes and punishments
(Lubman, 1983).

The educational or “social engineering”™ aspects
of Socalist Law are another method of tamiliarizing
the people with the new law, One of the basic
tenets of communist ideology is that socialism s u
transitional stage on the way to a true communist
society in which people will no longer be predatory
and competitive in nature. Since coercive law s
supposed to cease in a true communist society, it
is especially important that those who are judged
under the present law agree to its reasonableness
and justice. In order to achieve this conununist
society, people need to become reeducared, and
one of the prime agents of this reeducation must
be the government and the legal system (Berman,
1963).

The Role of the Procurator.  The procurator i
Civil Law systems 1s roughly equivalent to the pros
ccutor in Common Law systenis. The procurator
works on hehalf of the government, prosecuting
crimes and making sure the proper indicoments are
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TABLE 35

The Duties of the Procurator in the People’s Republic of China

1. Investigate and prosecute treason and other criminal cases.

Conduct public prosecutions of officials.

N e v oE W

Supervise all incarceration facilities to determine whether they are in compliance with laws.

Review police cases and determine the appropriateness of arrest and prosecution.

Supervise police investigations to determine whether they are in compliance with laws.

supervise judicial actions to determine whether they are in compliance with laws.

Supervise judgments and court orders in criminal cases to determine whether they are in compliance with laws.

SOURCE: Organic Law for People’s Procuracies. People’s Republic of China Foreign Broadcast Service. July 1979,

served in the courts. However, in the Socialist Law
family, the procurator is far more important than in
cither the Civil Law or Common Law family.

In the former Soviet Union, the head procura-
tor general was actually one of the most powerful
individuals in the government, becoming far more
involved in governmental reforms and administra-
tive decision making than most ministers of justice.
Local procurators also were generally more power-
ful than judges in the Soviet systen, They served
the regime in political cases and generally had final
sy i decisions o prosecute. Soviet procurators
have heen described as having nine roles: “criminal
investigator, grand jury, criminal prosecutor, judi-
cial ombudsman, executive branch ombudsman,
general ombudsman, prison ombudsman, military
ombudsman, and propagandist of Soviet law”
(Glendon, Gordon, & Osakwe, 1985, pp. 19—
820). An ombudsman in this sense is an individual
who hears complaints and ensures that government
agents are performing their functions correctly. As
in the former Soviet Union, the procuracy in China
is among the most important and powerful posi-
tions in the criminal justice systeni.

Located within a bureaucracy that contains dif-
forent levels of influence, the office of procurator,
according to the Chinese constitution, is “indepen-
dent and not subject to interference by administrative
organs, public organizations, or individuals.” n fact,
the office is a very complicated one in China hecause
procurators must prosecute offenders, uphold Jawtul-
ness of prosecution, obey the law, and check the

lawfulness  of other security  departments  and

the courts—while also following the leadership of
the party (Organic Law, 1979).

Based on the Soviet model, Chinese procura-
tors in the 1950s were also given the responsibility
of prosccuting criminal oftenders, supervising the
entire criminal justice system, and ensuring that all
citizens and state personnel carried out the laws and
policies of the state. Since being redefined in 1978,
the position now can be summarized to include
supervisory, investigatory, and pl'().\‘ecutori;ll fune-
gons (Tanner, 1994}, Table 3.5 summarizes the
duties of the procuraror in China.
Political versus Nonpolitical Justice. To speak:
of “political justice” implies that it is possible to
have a kind of justice that departs from a nomn of
impartiality and engages in some form of partiality
that is determined by politics—that is, the influence
of those in power. Although we know that political
influence often affects the outcomes of legal cases i
the United States, the norm or ideal of Western faw
is “equal justice under faw.” Therefore, a difficul:
aspect of Socialist Law s its duality—a distinction
between typical cases and those cases in which ths
state has a particular interest that supersedes the
interests of conventional justice,

These latter cases involve what is someting
called prerogative lap, under which standard ley
procedure s subverted through the interventio:
of those in power. Prerogative law was actuall
legitimated in the old Soviet system and was justi-
fied by its defenders as necessary o the evolutios
toward an ideal Communist society. Il we read the
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books of Aleksandr Solzhenitsyn, which describe
the terror of life under Stalin, or various accounts
by political dissidents in China, we might well find
the concept of prerogative justice to mean no more
than wanton disregard of matters of guilt or inno-
cence under law. Instead, the overriding principle is
the importance of the collective (the many or the
state) as opposed to the individual, and it supposes
that reasons ot state may allow for setting aside nor-
mal criminal procedure to neutralize threats or ene-
mies of the state.

The Independence of the Judiciary. Indepen-
dence of the judiciary means that judges are free
to decide cases in accordance with the law and can-
not be pressured to rule for any reason other than
legality. This principle is highly valued in Western
faw, although it is honored only in theory in many
cases. In the United States, for example, judges in
nost state court systems are elected and  must
amswer to the voters for their decisions on the
bench. Others are appointed by clected officials,
One of the reasons the Founding Fathers guaran-
eed alite term for federal judges (except in rare
cases of impeachment) was their hope that these
dges could thereby act with total independence
and without fear of losing their positions. Again, in
ceality, a great deal of politics is involved in the
ppointment and decision making of federal judges;

e norm, however, is one of independence.
I the United States, an independent judiciary
» tied to the idea of separation of powers, whereby
“xeessive power of government is thwarted by dis-
rributing power among different branches. Separa-
mon of powers is not considered a desirable
sovernmental arrangement in all socialist countries,
“owever, because it introduces an element of com-
“eution and conflict when promoting the public
zvod should be the only goal. In socialist countrics,
“weddea ofa benevolent state that rules for the good
s citizens thus replaces the idea of 4 government
“uat must be curbed because of s tendency o
svome tyrannical and rule for the good of the

fers instead of the people as a whole. Therefore,
ven though in theory constitutional rights exist to
srotect individuals against governniental actions, in
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practice this ideal is often overshadowed by o+ -+
macy of the communist state over individual
Similarly, China does not idealize separati:
powers or an independent judiciary, In face, jud -
in certain courts in China are appointed by a star -
ing conmnittee of that court and can be removed
even replaced by a substitute assistant judge by tha
same conmmittee.

In practice, this does not mean that judges in
socialist countries are tools of political leaders or

that legal judgments in these countries are alw.:
arbitrary and determined exclusively by reasons o
state. What it does mean is that in cases where the
needs of the state conflict with the rights ot indivi-
duals, the collective always wins.

THE SACRED LAW
The three families of law described thus far in ok
chapter—Civil Law, Common Law. and Socii-
Law—are pervasive in every part of the wor
today. There is hardly a country, region, or oo
tribe that has not been brought under the influern -
of onc or the other, at lease with IESPect Lo certan
aspects of social life. A distinguishing characterisi
of cach of these systems of Law is that it is secular o+
nature. Secular law is law that does not pertit &
religion or any religious body. None of the thr:
major families of law claims to have the force o

religion behind it, despite the fact that many ot the
tenets of the laws are derived from  religions
teachings.

Throughout history, veligion and religious texts
have always been important sources of influence on
the law. The teachings of the carly Christian
church, including the Canon Law and the Bible,
have been incorporated into the Civil Law and
Common  Law, respectively. The  country  of
India, although deeply infused with  English
Common  Law principles, is vich in religiously
based Hindu law, which dates back to about 100
B.C. Much of Hindu law has been influenced by
carly Hindu doctrine, whicl stated that adherence
to the Vedas, or scriptures, was more important
than adherence to the edicts of any king or ruler.
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Even today, devout Hindus believe that faithful
adherence to correct behavior will help them in a
new incarnation. The Confucian legal tradition,
also based on morality, continues to influence the
Chinese legal system.

In Isracl, legal codes are mfluenced by English
Common Law and by Israeli secular laws, but they
also include Jewish and non-Jewish religious laws.
Israeli religious laws generally apply in personal
matters such as marriage, divorce, and alimony. Dif-
ferent religious courts in Israel represent the various
veligious groups, including Rabbinical, Muslim,
Christian, and Druze (Bensinger, 1998). Hebrew
law, derived from the Old Testament, is the source
of some of modern Israeli laws. As mentioned ear-
lier, the story of Hebrew law is more than 3,000
years old, and it served as a foundation for the later
development of the Bible. However, over the cen-
turies there has been a general decline in the overt
influence of religion on kaw. Countries i Europe
that were strongly influenced during the Middle
Ages by the Canon Law of the Roman Catholic
Church later moved away from these influences.
n the late cighteenth century, the separation of
religion and law became common to many coun-
tries, including the United States.

Today, a few countries have retained religious
teachings and documents as the dominant if not
exclusive source of law, Primarily located in the
Middle East, these countries can be classified as
being members of the Sacred Law legal tradition.
The Sacred Law tradition is one that is based on a
sacred text or body of religious doctrine, In Sacred
Law countries there is no clear separation between
the rehgious and the legal (Friedrichs, 2001).
Throughout this book, we refer to Saud Arabia
as the best example of a country rooted in the
Sacred Law tradition. Saudi Arabia was chosen
hecause that country uses secular laws closely inter-
twined with religious Taws that have the tull force of
government behind them. Ty Saudi Arabia and
most other Middle Eastern nations, and in some
Asian nations, the legal tradition is not actually
called Sacred Law but Islamic law. Islamic law is
based on the rules of conduct revealed by God with
fwo primary sources: the Shari’a and the Sunnah.

The Shar’a (literally, fhe way) is the term u
describe the actual law that is practiced in
Arabia, The Sunnah are the practices, habil
sayings of Muhammad, the prophet of Islar
those who believe in Islam, it is important tl
law be consistent with Islanic doctrine beca
religion is considered a way of life, not just
gious practice.

Islamic law has become increasmgly imy
in recent years, remerging after a period ol'«
in the ninetcenth and early twentieth cel
Saudi Arabia has been an Islimic state, adber
Islamic law, since its founding i 1926. In
Islamic countries, including Iran, Pakista
Sudan, it is proclaimed as the basis for a
including the harsh Tslamic criminal law ba
retribution. Even in these countries, howewve
fain concessions are made to modern exigen
trade, banking (Islamic Taw does not allow ¢
ment of iterest), and industry. Today in
Egypt, Irag, Lebanon, and Kuwait, Islam
forms a part of the legal system that mos
deals with fimily law. In two other Islamic
tries, Tran and Libya, part of a growing re
fundamentalism  necessarily includes a pu
greater incorporation of Shari’a nto the
law  (Freeland, 1997; Coetre, 2001, T
remainder of this book, we will use the tern
Laiw to describe generally the legal traditic
uses sacred religious text to formulate or d
faw. The term [slamic law will be used to refl
reference to the specific Sacred Law legal o
of our model country, Saudi Arabia.

Sources of Islamic Law

(slamic law has two primary sources: the Sha
the Sunnah (or Sunna). Shari’a law n
defined as “the body of rules of conduct r
by God (Allah) to his Prophet (Muha
whereby the people are directed to lead
i this world” (Nader, 1990, p. 1). Nader
key characteristics of the Islamic law:

w [t is not given by a ruler but has been v
by God.
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wo It has been amplified by leading Muslim jurists
such as Abu Hanafi, Shafi, and Malik.

# |t remains valid whether recognized by the
State or not.

m [t originates not m customs and traditions but
in divine revelation only.

W It is so comprehensive and all-embracing that it
covers every aspect of a legal system—personal
law, constitutional law, international law,
criminal law, mercantile law, and so on.

# It is not in the nature of “should be” but lays
down what the law is.

This list of characteristics requires some amplifica-
ton. The most important source of Shari’a is the
Qurian, the Muslim holy book. The Qui'an, how-
ever, is not in whole or even in part a code of laws.
From a total ol about 6,000 verses in the Quran,
anly abour 80 mighe be defined as legal rules

Anun, 19854, p. 9). Therefore, other sources of

s are included in Shari’a. Some of these are tradi-
sons derived from the statements and actions of the
Prophet that were recorded in the Sunnah. The
sunnah (also called the Hadith), the second major
surce of Islamic law, contains those actions, sayings,
aid practices of the Prophet that deal with issues not
drectly addressed in the Qur'an (Moore, 1996). 1t is
mportant to mention that in addition to the Sunnah
nd Shari’a there were, and remain, sources of law
Zeveloped by different schools of Islamic law in the
centuries after the death of Muhammad in A.D. 632,
These were writings that state the conmon consent
* Islamic jurists and judicial reasoning opinions.

The Prevalence of Shari'a

= vou can see, Sacred Law, more specifically Tslamic
2o truly distinetive among the families of law that
= have considered. It does not represent the bring-
2 together of traditions and customs into either a
Jelaw such as the Civil Law or a case law such as
¢ Common Law. David and Brierly claim that
—mic Law is completely original “by its very
“ure,” because it is based on divine revelation and
sdependent of all other systems that do not derive
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from that same revelacion (1978, p. 429). At the sune
time, despite its basis in the Qur'an, Islamic law
depends on the compilation of cases and traditions
from its early centuries, Therefore, it has some of
the characteristics of case law: complex rules depen-
dent upon interpretation and local developments.

An important aspect of the history of Islamic
law, which had been eclipsed by the laws of coun-
tries and of colonial powers in the nineteenth and
twentieth centuries, is that it remains in force for
devout Muslims within those countries. Because
Islamic law is not the established law in many coun-
tries and therefore lacks the power of government
to enforce its sanctions, it depends on voluntary
obedience. Turkey, for example, remains a pre-
dominately Muslimi nation, even though it has pur-
sued secular modernization aggressively.

India, with a luge Islamic minority, presenrs g
unique situation. The desires of the Muslim minoriry
cannot be ignored, and concessions to their belicls
are sometimes incorporated into Indian law. In the
famous Shaly Bano case, for example, a1 Muslim citi-
zen of India divorced his elderly wife, Shah Bano,
according to Islamic rules, which do not call for ali-
mony in the conventional sense. Shah Bano sued for
and was granted economic support according to
Indian Taw. This case caused a furor in the Muslim
community, becoming a symbol of Hindu domi-
nance and the repression of Muslims. In the end,
the Indian Parllament passed the Muslim Women's
Act, which provided for separate divorce regulations
when the parties to the suit are Muslims, This law, in
ettect, acknowledges the power of Shari’a in u nation
that otherwise practices separation of chureh and
state (O’Donnell, 1990),

Crime and Punishment under Shari'a

There are four major schools of Islunic law, derived
from religious leaders living in different arcas and
facing different problems i the two centuries fol-
lowing the death of Muhammad. These schools are
Hanafi, Hanbali, Maliki, and Shafi’i. The main dif
ferences between these schools are in matters
ot emphasis, whether on tradition, judicial reason-
ing, or the claboration of the Qurian. Dilferent
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countries tend to follow ditferent schools of Islamic
law. Thus, for example, the primary legal tradition
in Iraq is that of the Hanafi school, while in Saudi
Arabia it is the fundamentalist Hanbali school,
named after the great theologian and jurist Ahmad
Ibn Hanbal (A.D. 780-855) (Amin, 1985b, p. 12).

In addition to the conventional issues of law,
including propetty, contracts, and inheritance, Shart’a
is concerned with many aspects of individual behav-
jor, including dress, tood, etiquette, and religious wor-
ship. For students of criminal justice, Shari’a presents
an interesting contrast to Western systems. Crimes are
categorized according to whether they are acts against
God or crimes against others and socicty. Crimes
against God (Hudud crimes) are very serious and
also seen as violation of “natural taw”’: They include
theft, robbery, blasphemy, apostasy (voluntary renun-
ciation of Islam or its rules), rebellion, and defamation,
as well as drug offenses and sexual crimes such as
adultery,  sodomy, and  fomication  (Lippman,
McConville, & Yerushalimi, 1988, p. 41).

All other crimes are private wrongs against
individuals or against society and ave called tazirat
crimes or Tesar crimes (Souryal & Potts, 1994),
Included in those crimes are murder, manslaughter,
or assault. If the crime is one that threatens a
family’s livelihood, then giesas (retribution) or diya
(compensation or fines) may be required. The
blood money is given to the victim or the victim’s
family.

In the case of Hudud crimes, the state must
initiate prosecution; in tazirat crimes, the victims
or heirs must bring a complaint and serve as prose-
cutor. In practice, however, the state usually initi-
ates these proceedings, The distinction between
Hudud and tazirat crimes is not as great as it
seems, therefore, since all criminal cases in Islamic
countries are decided in government-run counts,
and most punishments are fixed by the courts
in accordance with religious or taditional rules
(Lippman, McConville, & Yerushalmi, 1988).

It is not only Shari’a law that makes Islamic legal
systems diffevent from those off Western countries.
Shari’s cowrts are also different in makeup, proce-
dure, and effect. Sanctions are prescribed in the
Qurian and are often harsh, with the emphasis on

corporal and capital punishment. Under o
imprisonment is the punishment of last
Theft is punished by imprisonment or by ampt
of hands or feet, depending on the number o
it is committed. Crimes against God, including
tery and acts of homosexuality, are usually pu
by death. Thus, the death sentence for aj
imposed on the Muslim novelist Sahmnan R
(in absentia) by the late Ayatollah Khomels
peculiar only because Rushdie, as a British ¢
was not subject to Iranian criminal law. Asa NV
however, he was subject to the Qur'an, and tl
was used as justification for the death sentenc

Another example was the case of a Pakista
named Ranjah Maseih, who was sentenced in 2
life in prison for allegedly tearing down a bil
cartying verses from the Qurian in Fais
Pakistan. Maseih, a Christian, tore down the bil
during a demonstration following the suic
Faisalabad’s Rooman Catholic Bishop John ]
(Bishop Joseph shot himself in the head after a
convicted a Christian of blasphemy.) The co
Christian was found guilty of defending ¢
Rushdie, whose book The Satanic Verses infi
radical Muslims. We discuss more abour the
and punishment in the Sacred and Islamic law ¢
of Saudi Arabia in Chapter 9.

Table 3.6 displays major features of the S
Law and Islamic law systems. 1t can be seen tl
ideology of socialism undergirds the Social La
rem, while the religious teaching and traditi
Islam underlie its legal system.

Equality and Islamic Justice

Islunic law makes a distinction between
women in many matters. Although the (
improved the status of women trom what
been previously, there are still aspects of
law that discriminate heavily against wome
example, women do not count as witnesses 1
tain crimes or may count only halfas much «
witnesses (in other words, two women wi
would be required where only once ma
required), Laws relating to ritual religious pr:
to finances and property, and to marriag
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Shari'a, TABLE 3.6 Major Features of the Socialist and Sacred and Islamic Law Systems
resort, o . . -
. Socialist Law Characteristics Sacred/Islamic Law Characteristics
“jitation
- af thines

: Public law involving state interests supercedes private law  Two major sources of Islamic law: Shari’a and Sunnah.
o adul- concerns of individuals,

anished Economic crimes (obstruction of socialist production) are Crimes can be acts against God (Hudud crimes) or against
;postasy serious violations of law. other persons (tazirat crimes).
~ushdie Government and legal system have responsibility for Shari'a court sanctions are prescribed in the Qurian,
niowas educating public about the justice of the socialist law
citizen, system.
“luslimy, The procurator has extensive investigation and prosecu- Four schools of Islamic law alternately emphasize o
*his fact tion authority as well as oversight of judges and prisons. tradition, judicial reasoning, or elaboration of the Quran. ;
2, Similar legal attributes to Civil Law system but with ideol-  Few countries are governed by Islamic law, but tradition %
niman ogy of socialist economic system. depends on voluntary obedience. Divine law exists f
2003 to whether or not recognized by the state. o
dlboard
salabad,
ilboard
ade of Aivoree also discriminate against woimen, although According to these scholars, while particular coun-
Joseph. torts have been made in some countries toward tries, such as post-revolutionary Iran, nmay treat

“ 1 judge =quality of women in some matters (Amin, 19852,

people arbitrarily and curtail cheir human rights,
o 36; Collier, 1994; Hirsch, 1998).

nvicted this is in not in keeping with Islamic law. Other

Salman Islamic scholars assert that Islamic law shows defenders of Islamic law claim that it can be
auriated reat concern for human rights with respect to free- flexible and adaptable to modern conditions and
Shari’a wom of religion {only Muslims are required to fol- yet is able to muaintain its strong Islamiic values
sountry wothe Muslim law), criminal procedure, and despite growing influence from Western influ-

aman - development (Amin, 1985a, pp. 30-39), ences (Collier, 1994).
socialist

that the
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Female Circumcision

senand
Qur'an
- it had
“sfamic
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ror cer-
a5 male
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AN was
-ractices,
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AR
el

“zmale circumdision—or female cutting and mutilation—
“3s existed for some 2,500 years and is practiced in some
=1 countries, mainly in Africa. Over 100 million females
zre affected, and about 2 million are at risk each year
fassman 1998, p. 197). The principal objective of this
“ractice is to diminish the possibility of female premarital
=x and infidelity by removing the clitoris and stitching
‘>gether the genital lips. At least some of those who
~migrate to the United States from countries where this
“ractice is customary want to continue the practice in the
- ited States. A small number of women have fled their
"ative country to avoid genital mutilation and have
2ught political asylum in the United States on these

grounds. In 1996, the U.S. Congress passed into law the
Female Genital Mutilation Act, which criminalizes cir-
cumcision of females under 18, requires federal health
agencies to educate immigrant communities about the
harm of genital cutting, and imposes economic sanctions

on countries that fail to take steps to prevent such prac-
tices (Dugger, 1996; Sussman, 1998). The difficulties of
effectively enforcing such a law, which challenges deeply
held religious or cultural beliefs, are great. Most Ameri-
cans are in agreement with this law and regard female
genital cutting, or mutilation, as barbaric,

SOURCE: From "Law in Our Lives"” by David Friedrichs, 2001,
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International agreements have emerged over the Jast
50 years that combine the legal traditions of the
world to adjudicate international crimes. These
legal traditions, or families of law, continue to
guide the operation of the police, coutts, and correc-
tions within individual countries. Families of law
have distinctive characteristics if seen as ideal systems.
The Common Law places great emphasis on case
precedents and fine distinctions of procedure. The
Civil Law combines ancient Roman rules and the
Jaws and customs of medicval Burope with regula-
tions that address modern social and  economic

problems without the modifications of case lav
Socialist Law espouses the idea that the law shoul
be an instrument in the creation of a new sociali
society rather than simply a way of settling disput
or dealing with criminal deviance. Sacred Law
used in countries where a sacred text or doctrine
the primary basis for law. Sacred Law ts most con.
monly used in countries that employ Istamic law-
where religious revelation is combined with th
waditional rules that emanated from the society ¢
futhful Muslims in the early centuries followin
the death of the Prophet Muhammad,

Comparative Criminal Justice at the Movies

Movies seek to entertain and inform the audience
about a story, incident, or person. Many good movies
also hit upon important substantive themes relevant to
understanding crime and justice in comparative per-
spective. Read the movie summary below (and watch
the movie if you haven't already) and answer the
questions to make the subject matter connections to
comparative criminal justice.

Slumdog Millionaire (2008)
Danny Boyle, Director

Winner of an Academy Award for Best Picture, this
adaptation of a novel by Indian author Vikas Swarup
tells the story of Jamal (Dev Patel), a young man from
the slums of Mumbai, India, who appears on the Indian
version of the television show Who Wants to be a Mil-
lionafre?, in which the contestant can win up to a million
dollars by answering a series of random questions cor-
rectly. Contrary to expectations, he does very well on the
show, so both the game show host and law enforcement
officials are suspicious that he might be cheating.
During an intense interrogation, Jamal relates
through flashbacks that he knew the answers because
of actual events that happened in his life. These events
include the death of his mother and his experiences
surviving as an orphan by living from trash heaps with
his brother and a young girl, Latika (Freida Pinto). The
three later escape from a man who used orphaned
children to beg for money. Becoming separated from
the young girl, but they go on to make a living, travel-
ing on top of trains, selling goods, picking pockets, and

L

cheating tourists. Jamal and his brother eventually
locate Latika a few years later, discovering that she has
been taken in by a pimp in order to become a prostitute
whose virginity will selt for a high price. After a series of
scary situations, Jamal locates the young girl again,
finding she is a mistress to a gangster. He professes his
love to her and tells he will wait for her, promising to be
at the train station every day at 5:00 p.m.

Jamal then tries out for the popular game show
Who Wants to Be a Millionaire? because he knows
Latika will be watching. He makes it to the final ques-
tion, despite the show's hostile host, who feeds Jamal &
wrong answer during a break. Jamal guesses that he
has been misled and chooses the right answer. Al the
end of the show, Jamal has one question left to win
the grand prize, but the host calls the police and Jama
is taken into custody, where he is tortured as the police
attempt to discover how a simple “slumdog” could
possibly know the answers to so many questions.

Questions

1. Although this story is fictional, does Jamal'’s inter
rogation involve an issue of public or private lav
What is the legal tradition in India?

2. Extracting information from crime suspects
through interrogation has been a significant issu
in recent years. Do any of the principles from the
maijor legal traditions offer guidance in deter-
mining what the limits of such interrogations
should be?
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None of these kinds of law is practiced in its
“pure,” or ideal, form in today’s world. Countries
that practice Common Law are actually closely reg-
ulated by statutory law. In countries that practice
Civil Law, attorneys are not unmindful of the deci-
sions that higher courts have handed down in pre-
vious cases, although they are not bound by them.
In countries that formerly or currently  practice
Socialist Law, the legal system  resembles more
closely that in the Civil Law countries as commu-
nism- breaks down as an ideological force. Sacred
Law, in the form of Islamic law, is unique among
the families of law considered because it is actually
expanding in its original form as religious funda-
mentalism spreads in the Middle Ease. Even Islamic
lw, however, must coexist with commercial and

FAMILIES OF LAW o

other laws required by modernization and indusr:-
alization. Indeed, worldwide, increasing i~
tional business, research, and other Cnerpr e
provide the impetus for increasing integration
laws as shown by the European Union and lirer-
national Criminal Court, discussed later,

The very real tendencies toward integration
and amalgamation among legal systems will becone
more apparent as we consider the criminal process
in various countries. Nevertheless, it is a mistake
assume that the heritage of the fumilics of o i
breaking down in large part. The fact is that the
legal heritage in any country is closely tied to the
political and administrative culeure of that counny.,
and these cultures continue to be distinctive in
nany ways,

PR

J Critical Thinking Exercise

Critical thinking requires the ability to evaluate view-
points, facts, and behaviors objectively to assess infor-
mation and methods of argumentation in order to
establish the merit of an action, law, policy, or proce-
dure. Please evaluate this scenario objectively, applying
your knowledge of comparative criminal justice to the
facts of the case presented, and answer the questions
that follow it.

Equal in China?

A regulation in Beijing, China guarantees a victim's
right to report domestic violence. It was seen as an
indicator of progress in protecting women's rights. The
new regulation is part of Beijing's implementation of
China’s 1992 Law on the Protection of Women's Rights
and Interests,

China's first rule on the subject, the Marriage Law,
was implemented soon after the People's Republic of
China was founded in 1949. That law stipulated that
husbands and wives were equal under law, a rule that
was expanded in 1954, when the ninety-sixth article of
the Constitution stated that women were to enjoy
equal rights with men in all aspects of life, including
family life.

According to the Marriage Law, divorce was per-
mitted only when mediation (provided by the govern-
ment) between the husband and wife failed. However,

the mediation process could drag on for years. A new
Marriage Law in 1980 introduced the option to file for
divorce when only one person wanted to end the
marriage. According to Chinese government statistics,
the province’s divorce rate tripled immediately after
the new law took effect,

An amendment to the Law on the Protection of
Women’s Rights and Interests in 2005, was the first to
prohibit sexual harassment against women. At a sexual
harassment trial in Shaanxi Province in 2007, the judge
cited the 2005 law and ruled that the harasser must apol-
ogize to the female victim and pay her 15,000 yuan
($2,200) for mental distress. This 2007 ruling was the first
to cite the women's rights law. The addition of the phrase
“respect for and protection of human rights” to the Con-
stitution was seen as an important step that led to the
creation of the new sexual harassment law in China.

Questions

1. Why do you believe it has taken so long for
women in China to obtain these legal protections,
given the facts above?

2. What characteristics of the Socialist Law system
would contribute to this situation?

SOURCE: Li, Li, (2009). “Becoming Equal.” Beijing Review, vol. 52, 20-21.




