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Before ven examining the substantiv loga ssues invaled inthe case, Marshall,
harstersieally, S fir addressd the juisdictiona queston presented by the case. Could the
Cheroksesand other ndian tribes beregarded as *foreign staes” under Artice L of the
‘Constiuon, and thercfore abl o bring st against Georga under the Court' oiginal juisdiction?
On that precise lgal uestion, Marshall expanded upon his interpetation ofthe model o Indi
rghts that e had fist ad out i Johnson and held aalostthe Cherokees. Indian tibes could ot be
regarded as “foreign tates” s that term i used inthe Consttuton:

{01 nay el b doubted whethe those tribes which reside within the acknowledged
boundaries o the United Statescan, it srit sceursey,be denominssedforeiga natons.
They may, more corrcty, peshaps, be denominated domestic dependent ations 1%

“Toreach his legalconclusion that Indian trbes vere “domesticdependent nations” rther thas
“foreign natons" and threfore b no ight 0.2 judical hearing under the Supreme Cour's grant of
ovignaljurisdicton, Marshall tumed dircely o the European clonial-era doerin of discovery that
he himsolhad incorporated nto U, Law i his 1823 opinionin Johnson. I tht case, the docting’s
principle of white acial superiorty was called upon todefine the diminished property ights
belonging to Indisns under U.S. law. In Cherokee Nation, Masshll rlied upon the doctine to define
a rolted discriminatory form of infeior political status fo Tndian tribes under the Constiction.
Infact, in Cherokee Nation, the doctine of discovery provides the organizing pincipls of
Masshalsentiveressoning processselative to Indisn policlrights snd status under the
Constiuon. Indian ribes, according o his model o Idian rghts as deloped, applied, nd
expanded uponinthis second case f the rilogy, could neverbe recognzed ss “foreign” nations
under the Constittion. The discovey docirin’s racilly discriminatory principle respecting the
diminishod ights ofIndian i theis lands inaieraby placed th tribes undor the superior political
Sovereigatyofthe United States. Th doctrne,as Marshal carefully explsined in Cherokee Nation,
‘mrked th relaionship between Indisn tribes s the Usited Sates by “peculiarsnd cardinal
istincions which evist owhere cle.” Thse “peculias” iffrences proved, n his pinion, “that the
fasmersofour Constitation s o th Indien tribes i view, e they apsned the cours of the
union to contraversiesbetieen st orth itzens heree, s forign sstes.” Unlke those of
“foreign states, he tribes” poliial ights and satus, acording to Marshall, were dofined by
reference 1 the overrding organizing principl o white supremmacy embodied in the European
colonial-exa doctine o discovery. Tndians under U.. law, Cherokee Nation hods,“occupy a
teritory to which we aserttle independent o hei il which must ake ffct i poiatof
possession when theis right of possession cesses. Meawhile they s n st o pupilage. Their

reltion tothe United Stats eserbles that of  ward o his guardisn.

“This critical passage in Cherokee Nation epresents the textual source ofone of the most.
important legal principles generated by the Marshall Telogy and the model of Indian rights hat it
incorporates into the Court's Tndianlaw. The gadian-ward relationship, announced for the first
i by the Court in Cherokee Nation, is the sourceof what i called the “trust doctrine” i Indian
1w Under the Marshall model, the trst doctrine s supposed to function as & primary protecsive
princile of Indian ights under U.S. a2

Cherokee Nation' dlincsion o Indian tribes *dormestic dependent nation” status and of the
suardian-ward relsionship makes i, long with Johnson,one o the most important ecisions ever
ssud by the Supreme Courton Tndianrights. The Court’ uling tht Indian tribes could not be
regarded as foreiga” nations undes the Constitution meant that the Cherokees, in Marshals words,
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“cannot mintain s acion i the courts o the United States” Thosgh Georgs'slavs, s plesded by
the tibe, sought “direty o annililse the Cherokees a  poitel society, andtoseze, orthe wse of
Georgia, the lands o the nation which have been assured tothem by the United States i solemn
testie epestedly made and sill i force, 2 the Consitution, secording o the holding ofCherokee
Nation snd the Meshal ModelofLndian Right,iteally Lt themincspable o defending
hemelves before the Suprerme Court from these state-sponsored scs of what Rennard Strckland
has called “gonocide-atlaw

Cherokse Nation substatially einforce and expanded spon the basi clements of the modl of
Indian righs that Chif Jusice Marshall had e Laid ou i Joknson. Cherokee Nation, ke
Johmson,expreslyresogniacstheexclusiverigh of the United States o establish ¢ raciel
ctatorship over ribes, regulted by the doctrin of discovery. A “domsestic dependest nations”
Masshall wrot in Cherokee Nation,the tribes were "0 compltely unde the sovereignty and
dominion o the Usited Sates, that any atemps o acquie thei lands,or t form  plitcal
connection with them,would be considered by sl as an nvasion ofourterrtory, and an actof
bostility. 4.

‘AsinJohnson, Marshal alo eled on the rights-destroying fuispathic force of alanguage of
Indian savagery o ustify U.S.hegermony over Indian tribes. In Cherokee Nation,this long-
estabishod anguage o acism convenienty provides Marshall with theinterpretve principl for
understanding the Founders original ntent towsed Indian tribes i drsfing Atile Il o the
Consiuton:

i considering this subect, the habits and usages o the Indian, i therintercourse with
ther white seighbors, ought ot to be etirly disregarded. At thetsn the Consitsion s
framed, theidesof sppeling to s American cour offustie foran ssertion ofightor .
rodressof wrong, had perhaps nevee entered the mind ofan ndian orof s tribe. Thele
‘appealwas to the tomahaw,orto the government. This was well nderstood by the
Statesssen o framed the Constiution of the United Stees, snd might furnish some.
reason fo omiing o enumerate them among the patcs who might su n the courts of
the union 5

nsating his holding o the rights-destroying,jurispathic forc ofthe Founders language of
Indien sevagery on Indian rights in the United Sate, he chiet ustice fucher developed the
clementaltheme of udical slf.absoluton that had boen fis tatd in Johnson: The Courtcanot
be heldresponsibl for pepetuaing this“peculias” form of white racal ditatorship. According to
‘Marshall, "I i be true that the Cherokee nation hav rights, this i not th tribunal in which those
rights are to e assrted. it b tru tha wrongs have been inficted, and that sl restr ar o be
pprebended, his is notthe tibunal which can edress the st o preventthefture"4C

Like Johnson, Cherokoe Nation lso ha t b regarded as on of the most racst docisions ever
issud by the Supreme Court. Marshall's contolling oiaion fr the Cout in Cherokee Nation, which.
provided no efective fudicil emeds-fo Indian trbes 0 protee thei basi hurman sights to
propery,selfgovernment, nd caltue) survival under .S, v, sfirmse the racil dietatorsip of
the United States over Indian ribes, and based s holding on & racistlanguage tht deseribed
Indians s bloodtirsy, “tomahawk’ieing savages who were simplytoo unciviized 1 be
rocognized under the U.. Constitution as possessing any oriinal ight ofcgal aceess 0 he
‘Supreme Cour: s  “foreiga state.” Yot Cherokee Nation s cited without ersbaresssmens or
iscomfors s sill s s and binding presedent by the present.day justicesofthe Rehnguist
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‘Supreme Cour 4 igas taken for wonders, snd evidence of the continuin furispathic foree of the
‘Marshall modelsracist udicallysancroned anguage o India sevagery in the Supremme Cou’s
Indian righs decsions.

Worcester v. Georgia
“The Marshall Model of ndian Rights was completed and significandly refined by Marshall's
colebrated opinion in the case of Worcestarv. Georgia. Marshalls of:-cited nd highly revered
opinion fo the Court inths third snd final cas o the Marshll Trlogy held the th federal
goveenment, and not individualsate, possssesthe exclusive igh o execisecontrol ovs Tndian
st

Folloving the Supreme Cort's decision in Cheroke Nation, Georgia convicted two Nevw England.
Protestant missionaries, Wil Worcester and Samuel Bitler, o violuting s i probibiing
anyone from eatering Cherokse tectory witkout  lcense from thestae. An ppea o the US.
‘Supreme Court was takes on the wie missionsses”behal by the Cherokees’ ttorne, ormer
attorney el of the Uniced States Wiliass Wi, The s challenged Georgla's snforcemet ofts
v in the Cherokee Netion's teritry:

Worcester . Georgia thus requise the Suprm Court 0 addres or the it te th important
legal question o whethe s the foderal government or an individualstate that exercsed the
Superior rghts of sovercigaty and jrisdicton recognized under the doctine o discovery. Worcester
‘would docide, once and for all,which lvel ofclonial government, stat o federal would have what
‘Marshall hd calledin.Johnson the “exclusve righ o extinguishthe Indian tite o occupancy, either

by purchaseor conquest” under U law 48

In Worcester'sopening paragraphs,th chief justice carcfully reviewed the basic clements of s
heretoforeincomplete modelof Tndianrights.Ho began by drawing upon the by now familiar judicial
langusge of Indian sevsgery that he had used in.Johnson 0 5st th sage for bis discussion of the
origins of the doctrineof discovery in the European colonial ra:

‘Afee ying concealed for  sris of ages,theenterpriseof Earope, guided by nautical
Science, conducted some of her adventurous sons it this westers worl. They found it
possession of a people who had made smal progres in agricature or manafactures, and
whose general employment was war, husting, and fising 1%

“The chietjustcsthen quoted dircty fros his esrler opinionin Johnson to show v the doctsine

of discovery had guided the European clonial overs inestablishing and extending thir respecive
laims o white raial dictaorship over Indian tribes in America:

“The grat masitme powers of Europe discovered and visiced diferent parsof tis
continent a nearly thesame time. The object was 00 immense for any one o them {0 risp
the whol; and the claimants e t00 powertulto submit 1 theexclusiveor unreasonable
pretensions o say singe potentate. To avoid bloody conficts,which might terminate
isastrously o all,it was neocssary fo the natons of Europe 0 cstabish som princile
‘which allwould acknowledge, and which should decidethet respectve rights a between
themelves. This principl,suggested b the actual tate o hings, was, “that discovery gave
ile o the government by whosesublees o by whose authoriy it was made, againstall
other Buropesn governments, whic tile might be consummted by possession.” 8 Wheat.
B

AND THE LE
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Worcester' ntroductory parageaphs aso contain the Marshall model' usual concession of
Sudical impotency o do very much sbont the wrongs nficed upon Indians under the docrineof
iscovery, Marshall ssys in Worceste tht i s difcul: o comsprehend th propoios,tht the
inbabitants of ithe quarie of th globe could have rightésl oiginl clims o dominion aver the
inbabitants ofthe athe,or ver he ands they ocupieds o that discoveryofcither by he other
shouldgive the discoverer rights in the countey discovered, which snnuled th preesisting rightsof
tesncient posscssors” Bt shvays he acialselist i his opinions, e went on to explin, “pover,
war, conquest, give righs,which, after possssion,are conceded by the world;and which can never
be controvesed by those o whoss they dessend” Such s “the setualsate of things,”secording 0
Masshallin Woreester7

“This prfatory, proto-Foucauldian gencalogy of the doctrineof discovery,fuisgeneratively aising.
ot ofpover, war, and conquest™ i ellowed by  engehy and detaled dofense of Worcester's
principal holding, tha th lawsof Georgi,according o Marshall’s famous declaration, could e
“no fors"inthe Cherokee Nation. 1n denying Georg urisdicional pover ove th tretory of the
‘Cherokee Nation, the Court's hoding rcognized thefedera government's exclsive colonial
supremacy and controlover Tndian afairs under the Constituion and s of the United States. .

In defending this controversial holding, which would lici defiant esponsesfrom Georgia, he
other southern statos socking removalofall rbes within thei borders,and President Jackson
himself 5 Marshall's Worcester pinion provided a far more carcflly crafted and nuaneed
iscassion ofth precse logal ffcts of the discovery docrine o Indian ights than he had itally
‘adusmbrated in Johnson o Cherokee Nation

“The doctine, according tothe more refined and expanded renditon ofered up by Marshall in
Worcester,was a necesary ool of colonial governmentality developed s pat of an ¢ of mperial
government duing the European clonial ea. It funcioned, n theory a least as 2 means of
‘avoiding inconvenient, unnecessay, and debiliating wars f empi n the New World between the
competing Esropess colonial paviers % As Mershall declred in Worcester, n plein rebutil tothe
Southernstates, ke Georgi, seeking o expel Indian tibes, the doctsine smply gavetothe
Easopean naton making & discoveryof Indian-occupied und in the Nevw World “the sole rightof
Scquiring the soi nd of makingsetements o . It was s exclusve principle which shut ut the
right of competiion among those who had agred to i : did not,a his opnion in Worcester
carctlly explained, operat n any way o intefere with the trbes” preexising righs of sel-

government, “sofa a respected themselves anly "8

Worcestr's more esrefully refined delineaion o the prcise scope and contest ofth rights
Scquired by the ficst Baropesn disoverer under thediscovery doctrine represents one o the
‘Marshall model's most imporiant statements o the principle of dimiished tribal sovercgaty in the
‘Supreme Courts Indian aw: However, it i worth nosing that Marshalls herie dfense o Indian
ishts tosefgovernment inthe Usited State el heavily o the jurspathic foce of & femlisr
racalstereotype of Indians as “warlike” savages. Marshall, now thecautiousfuicialminimalistin
his Indian e decisions, found the erfect instrument or roving his case that Georgiss v could
have o forc in the Cherokee Nation: the language of Indian savagery given legal authority and
valdation by the Crow's colonil charters.

Worcester's more efned snalysis ofreained ibal soversignty usder the Suprerme Cour’s Indian
v bogins with Marshall' limiing ssertion that the Crown, it relations with th Indian tribes of
North America,never laimed any right under the prncipls of thediscovery doctrin to ntrude.
into the nterior of thlr afars.” This, Georga, whose chaster rights within s tecitorial
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North America,never laimed any right under the prncipls of the discovery dotrine to ntrude
into the nterior ofthlr afars.” This, Georga, whose chaster rights within s tecitorial
boundarie derved slely rom the Crown's prerogatives of conges: and coloization under the
doctrineof discoery,could make 5o s fo “legitimate power” to gover the Cherokees orinterfere
it internl sffair. % The discovry doctrine,ssder this minimalitintespretation, functioned
sl 0 constrsinthe externalrelsions of thetribes with other European colonial sions £2 It anly
save, s Masshal had explained in Johnson,“en exclusve righ o extingaish the Indin tdle of
ccupanes, cithr by purchase or b conques:” nd othing more, under the European Law ol
Nations.

Having i out this detaled and udically cautiousrenditon of the angibl,real-word egal
effcts of the doctrineof discovery on Indian righs, th chief fstce then drew upon thefurispachic
fore of the angaage o Idian savagery o expla theressons for recognizin this inherent right of
Self-government inthe tibe. The tribes of Assrics, s orcester explans,wee, “free and warlike
inther charactor,”theie“prineipal occupation” was hunting, and ther and was "more usedforthat
urpose thanforany other 6 They were, inather words,toosavage and kostl for the Crown to
effcively govern them ss oyl subjects, abedient o the contolof designsted English colonial
‘authories. The colonial chatersgeanted by the Crown o the Brish North American colonies, the
organic legal documentsofallthe coonial governments in Brish North America, i actunifomly
secognized the wlik,irzeconcilble charsete o the Indisn tribes of North America i sn imperisl
language of Indian sevagerytha brooked no supeior sovereigay over s prerogatives and privleges
of discovery and conquest under EnglishLaw.

“The e Crown charer issued o the Jamestoncolony had egaly enmpovsered and commended
the Virginia Company o “bring the Inidels nd Savages, v i those Pats, to human civliy, and

0 setled and quiet Government. 62 Georgi's own Crown charte, s orginting, organic txt of
Il mesning and jurisgensrative sovernin suthoriy in North Americs, wescited specificlly by
asshal o desmonstrste tha his immutable principle f the ndian's implacable savage nsture vss
deeply embedde in the legal languageof the Crown's charterst the English colonies i North
Americs

..amd whersas our provincesin North Americs hsve ben frequently ravsged by ndisa
enesies, oreespecially hatof St Caroling, which, i th ste wr by the neighbouring
savages, was lid waste by ire and sword, and great numbers o the English inhabiants
miscrably massaced; and ourlving subjets, who now inhabit ther, by reason of the
seullness o heis nurmbers,wil in case of any new war, b exposed 1o the ke ealamiccs,
inasmmuch s thie whole southern frantiesconticth unsettled, and lieth open 0 the s

5

savages.

“The imperial langaage of Indian savagery used i tis and the other roal haries cited and relied.
upon st length in Worceser demonstrated,at least in Marshallsviw, tht the Crown had never
presumed toconsider the ndians as domeste sublects to be governed by royl decr or
‘proclamation. Rathe, the Indian tribes of North Ameria e regarded by the Crown as “basbarass
nations,whose incursions were feared, and o repel those incursions the power o ke war was

siven."6 They were inother words, lasfullyrecogaized by the Crown as hostle,savage, and volen:
enemies implacaby oppse o England's sssertions of sovereigaty and dominion ove North
America under the doctrine of discover. They were incommensurabl others, and oaly the Crowa,
possessed the power and therght of discovery and conquest over these radicaly opposed formsof
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savage humanity

“This was th "actualsateof things” atthetime the chartes were granted. The broadly dravn
racialconogeaphy of ndians a feree, war-Joving, nd hostile savages conained i those royally
enerated jurispathic exs provided the governing legal principles and racil precepts ofcoloial
sovernmentliy ndigenous o Brish North Americs, tht the Court now had o spply to all
questions of Indian ights under the Constiution and laws of the Usited Sates.

“The Indians weresimply too ncivilized and “barbszous” o b brought under the immmediste snd
diset controlof any European coloil powe in North America: Fierce and warlike i thele
harcter, hey mighs be formidable enermies o efective riends.” To cement their fiendship snd.
cooperaton against th ohe Eazopean colonial powers, the English Crown had no choice bt to
rocognize the tribes’ actual independence an thercfore “hei right o el government %5 Atan
carly point in the Crovsformal reltions it th tibes o the oiginal Atlantic sesbosed
colonies 2 limited secogaition o Indisn forms ofsef-governmen ws viewed s s convesieat
‘operating principle of colonial governmentaliyfor North Americs. It was i the interests of the
(Crown and s cloniest recognize tis fundamensal principle throughout Briish North America s
the law of England's colonial evpe.

“These ressons of state s soversign self interest were precisely why the pover o deling vith the
ribes by treaty under the discovery doctrine, n s wms extent, was admittedtoreside in the

erown. "7 1t was a imperially eercised power made necessay by the conditons of olonial
soversmentality in s teritory oecupied by hostle sevages but lamed by England s imperisl rights
of discovery and conquest. Only the Crown possessed the paramount uthority under the dosrineof
discoverytoextingaish th Indians" ttle ofoecupancy, by purchase o by conquest, and perfct
Englend's ights t superir sovereigaty over North America.

Following the Revltionsry Wer,as Mrshal next xplsined,the pover o exclusive colonial
controlover Indian afles recognizeinthe Crown under the dosrine had devolved to th foderal
Soveeament ofthe United States: “The restisesnd I o he Usited Satescontemplte the Indizn
teitory s compleelyseparsted froms tht of thesttes; snd provide that ll ntercourse with herm
shall b caried o exclusively by the government of the uion " The lawsof Georgi,therefore, a5
‘Marshal famously desared in Worceter, could have no force within the Cherokee Nation.

Worceste significastlyexpanded s efned theprincples of th doctrine of discovery.
According o the Marshall model s endered in Worcester, he Indin's savsge nsture snd fierce
resstance to English lims o superior sovreignty required  pragmatielimited recogaiion of
Indian rights o scl-governmment and property. It was lso necesary that overeign supremacy over
Indian tebes b centralized n the Crows, which required an ulimate freedom and authoriy o
negotatewiththetribes over the scope and content o thos ights. Thatsupremeform of imperial
Sovereign power over the trbes, Worceser holds, was now possessed by the U fderal government
ver all aspectsofIndian affais under the Consttution and laws of the United States.

Wrcester . Georgia comspleted the Masshall Trlogy and refned th basi clements o the
‘Marshall Model of Indian Rights by iving the balance of colonial pover and coniel ovr Indizn
affsis under the Consittion of he Usited State in fsvor o the foderslgoverniment, s tht sene,
Worceste i ighty regarded as  landsasrk vctory, i theory atesst,for ndian sghts. s principle
offoderal supremacy i Tndian affis theoreccalyimmunizes tribal Indians fom many forms of

state encroschiment o tribal ights snd intereets 4 As the Cherokee ases demonstrate st laws
directod ot dian county n the past have oftenioes sought o impose highly onerous and
Somtinses even virulens,genocidalfrassof white racalditstohip spon Indisns 2 Fromsour
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‘Marshall Model of Indian Rights by ving the balance of colonial pover and coniel ovr Indizn
affsis under the Consittion of he Usited State in fsvor o the foderslgoverniment, s tht sene,
Worceste i ighty regarded as  landsasrk vctory, i theory atesst,for ndian sghts. s principle
offoderal supremacy i Tndian affis theoreccalyimmunizes tribal Indians fom many forms of
state encroschiment o tribal ightssnd itereets 4 As the Cherokee cases demonstrate st laws
dinected st Indisn county n e pesthave oftenimes sought o impose ighly onerous ind
Somtimes even virulnt, genocidal forms of white racialditatorship upon Tndians ™ From our
post-Brown racal perspecive, however, he probler: wit this fnal and most clebeaed caseof the
famonus MarshallTrilogy is tht i cnbraces and perpetuates a racs anguago o Idian swvagery ©
ratonalize the recognition of thes recained ights of it form of tribalsoverigaty under the
doctrineof discoery. Worceste's pimary importance s e hird and inalcaseofthe Marshall
“Tilogy isthat it underscores the muliplicty of legitimatingjuispahic functions performed by the
language of Indisn sevsgeryinthe Marshal model, Signstaken for wonders, Worcester revesls hove
the same besic hybrid image ofthe Indien s inferiorsavsge with imited rights can be used o jusify
o only the jurispathc denil but lsothe Supremme Coure's steadfest protection of Indian slf
sovecament and property ights ader U, law. According to Worcester'ssuthoritasive legal
interpretsion o this European-derived form of colonisl governmestaliy, the U.S. feders]
goveenment, and o orher sovereigh power, ossesses the exclsivepriileges o whit racial
dictatorship over Indian tibe i the United States

Conclusion: The Jurispathic Power of the Language of
Indian Savagery Perpetuated by the Marshall Model
of Indian Rights

e have idensifid o principalclemeats of the Mrshall Model o Indian Rights s it aries out of
ofnson and the o Cherokee case, ™ First the Marshall model i based wpon & foundationa st of
belcts n white racial superoriy and Idian racal nfeioity. Socond,the modeldefines the scope
and content o the Tndia'sinferir legal and plitclrights by reference 1o the dorin ofdiscovery
and s organizingprincple of white acial supremacy ove the continentof North America. Thid,
the model relies on  udicalyvalidated anguage of Idian savagery tofustify thessserted.
privlges. Final,the Coure's rle as & cresture s instrment of these criginating sosces makes it
impossibl for thejustices o do anything meaningful o asting o protect Indian rights from the
continuing ights denying urispathicfoce of the langusge of racsm used to usty the discovery
doctrinesracallydiscriminatory lega principles.

“The doctineof discovery, first incorporate into the Marshall model by Johnson's diminishment
of ndian ights o property and selfrule, nex: appied in Cherokee Nation 0 definean nfeior
politcal statu fortribes s “domestc dependent” nations under the Consitution, and then Gnally
s by the Court in Worcester tofusify excusivefederal athority over ndisn afss, provides &
ponwerflillstation of what happens when th justees validate a princpleof racial diseimination
inone oftheis legaldecisions on miority ights. Just as Justice Jackson predicod in s dissent in
Korermatsu,such  principl then e sbout ke  oaded wespon redy forthe hand of any
‘uthorty the can bring forved  plausible claim of s urgent nced " Johnon, Cherakee Nation
and Worcester, a 1 show i the remaining chaptors o his book, have been used repeatedly by the
‘Supreme Court 10 expand n our v the prinipl of racial disrimination perpetuated by the
docrine ofdiscovery.
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The Rise of the Plenary Power Doctrine

Chief Justice Roger Taney’s Antebellum Racial

Perspective on Indian Rights
s poent gt colonia desv o iscpin, he modlof dia righis naugraid by it
SustioeMarshall's oy of dia o apiion s come o seve anambe ofimporant ogaiing.
ncions in e Suprene Cours ndin v T el slduion ofh discovey docirig
provided e Cour and he U, gvermmen wich  dva-satnly cfectiv o of i desin,
Suiepbic pover.Th docrin f dsovery sccotng o e Sarshallmodel,uncions o deny
Competin st Tndian sights tha re oppoed b colonisl neres o <h Uit Sses and
otheCour's mrpretation of i underling princpleof wit acil spreacy

Closely connecie s it deteying srsptc fncio nthe Cou' i o, he
Mol e il e of e dscoveey doctrin gy e d sanctions o
ctaliched it steretspas ad imagry dictod s ndins o e nd nsulr iorty
roupin Americe. Al kv e o o i leniie ndians o medcmabl vags
now genrates imporant gl onsqencsandprcedens, The Mrshll model gives auhritive
el meaingan sanction b angua f e asd o iy e docin's i f el
i diseimtion nd e perpetate ht oeaning hrough h orce of e e

“he desrucive upehi e of e Narbll mode s pily e n he pst SMarball
nincienthcentury Suprene Coue'sdevelopment o h congresional plenaey powe docin n
indian i This otoriou ocine el immunied Congros’s ealad racil it
v e rom ot ofmsringl il review. Sgicany ch ey poverdocrine
‘v enerated direedly ot ofh princile o i racil Spesirisy i b he Mrshall
o risintingprcedes i sres of o intecnh-cntuy Suprens ourt esions
ollowed th Marsll ey

“The it pointof eergeneo e plesay powerdotin i th Spren Cou ot anall
ercanbetracd o Ut State . Rogers, napnion wienn 1843 by el sccer 0
i usicn, RogerTane, of “ifamonsDred St fame, Chie Jasic ey ad nly ey
Gscssed idian ihis n Dre Set,cin e aispaic prncpls Marhal hd derved rom s
ocrins of discoery o disinguit th righs o ciseasip -of ot Tnian race” o thse ot
Neoes unde he Consivuon. ndian e, Tanes e D St o isioriclly
formedpartof e coloial cormmuniie,ad b nees ‘sl ich . T e
Sndians were “uncivlzed, 15 Dred St xplaned, e couee o event” has breusht hem “andes
ubjection o it race ‘it s ben foun ey or e ke as el 0t o, 6
esard ther s st fpapile,an o leglte o ceran. xent e hemand e sreiey
ey cccups. Appsin the Marshll models gardin-ward prinpe Tacy's opinien notd it
indian o nly beseme nauralaed caens e sh s f e Cited i by sbandoning

ther test thir savage trbes and taking up “abode among the whit population" Negroes, of
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cours, were not provided this amalgamating opton under the Constitution and laws of the United
State,according o the Cours decision in Dred Sett.

In Uit States v. Rogers wrictena decade prioeto his e Sctt cpision, Taney used the
Masshall modeltodefine Indisn rights for & difernt jurispathic purpose. Rogers sdumbrsts the
basic contours of et il come o be Known n th ninstcenth-centary Supremme Court's Indien e
a5 the congressional plenary power doctine &

“The cas involved th feder) overnment'scrimins]prosecstion of & white man, Willsm Rogers,
indicted by the feders]Cieut Coust in Ackansas for the murder ofsnother white man infedelly
reserved Indian trctory. Rogers's defense o hiscrim was thathe was immune from foderzl
prosecution for this lleged marder under  proviso o an 1834 actof Congress extending foderal
ecinal Lo over Indian countey:The provio tht Rogers reled upon in hisdefensetothe federal
harges declard tht ederal ciminal urisdiction did mot “extend o crimes committd by one
Indien aganst the person or property of another Indisn” Rogers,  white s, claimed that he had
becn adopted nto the “Cherak tibe of Indisns, and having married s Cherokee Indisn worsan”
‘under teballaw, had renounced his .S citzenship s nove egal argument o the Courtwas
tha, polically speaking, he s en Indisn and therefoe exessp from the U.S.erminal frisdicton
e non-Indisns in Indien teiory.

“The Tasey Court, with the chiet justics imselfvrting the opinion in the cse, had 5o trouble
holding unanimously that the provise applied ony o real Tndians,not those adopiedintothe tibe

whowere racially whic.”In ansouneing this holding that only real Idians could be recognized as
such under the Marshall model,and not those whites who st want o bo considred ss Indians,
“Taney, i brosd serms, declare Congees's usbridled poe to sssert it crimins aws aver he

Indien teiory generslly. The chief usticederived this brosd power from principestht he declised
were “to0 sl and clearly established o aditof dispute. E Theseof course, were the principles of
whit racial suprescy over Indisss and thir lands affirmed by is predecessor, Chict Jusice
‘Marshal in bis famous trlogy of apinions on Indian rights. The indisputable uthority of Marshall's
principlesof Indian rights ed Taney t th legalconclusion that where the countey occupied by the
Indien trbes residing within th tervtora it of the United Sates i not within the imits of sny.
State, Congeess may by law punish any offence committed there,no mattor whether th offnder be:a
white man or Indisn. "

Al he basic lements of the Marshall model adopted b later Supreme Court decisions following.
the trilogy are deployed by the Cour’s opinion in Rogers 12 Tasey justifed Congrese's uslimited
Suridictonal v over Indian i by reprising the Marshall sodel s enditon o the ights-
estecping, jurspathic efetsofth doctrine ofdscovery wpon the Indian tribs o the continert.
Acconding o Taney

“The nsive tibes who werefos o this continent at the time of s discovery have never
becn acknowledged or treaed as independent nations by the European governments, nor
regarded as the ownersofthe errcory they respectively occupied. O the cotrary, the
‘whole continen was dividsd snd pareled ou, and srsnted by the goversmentsof Eszope
as1fit had been vacant and unoeeupied land, nd the Indans continualy beld o be, nd
treated a5, subject tothe dominion and control £

Having recognized the U, rights of conquest under the doctrine, Taney next relied onthe
Surispahicforc of the long-cstabished tradition of negative racal tercotyping of Indians to fustiy
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current application o the doctrine's princple af white supremacy over tibe. The United Sates,
Taney explained, had always exercise it power over his unfortunate race”in what b called
“sprit of humanity s jusice”endesoring "by every means it pover toenlihten ther minds
and increase ther comfots, and o save them i possibe rom theconsequencesofthle owe,

Having reled upon the same basic language of ndian savagery that Marshall had used n is
famoustrilogy o Indian law opinion, Taney aso rendered the same type o udical concession to
the conrolling nd unappeslabl forceofth discovey doctrine in defining ndian rights under US.
e that Merstll b isplayed in bis sarlie Indisn rghts decisions, Even if Congess vere to
decide o eercise s unguestoned powe n Tndian affais “otkerwise” than ina*spirtof umanity
and justice” Rogers decared that it ulimately would not mattor under the Marshall Model of Idian
Rights. There was nothing that the Court could do to protet Indian rights once Congress decided fo
exercse it broad powes under the discovery doctrine: [ e the ight and propriety ofexrcisng
s power now open o queston,ye it is a question fo the law-making nd politial department of
the government, and no for the udical. s u duty o exporund and execute the v a5 we find
W

“Taney's dusiful ateulation of the unappealable natureoffoderl powe aver tribes under the
Masshall model enersted a significsndy reinforeed and strngthencd form of lgalized dictstorship
possessed by the Uited Staes under the Supreme Court’s Indian law. Taney's stated principloin
‘Rogersthat Tndian afas are subjeet o  udicaly unseviewable powerin Congress would i fact
cometo play sa isporiant rgasizingrol n many of the Suprense Court's majo decisions o Indiss
rights forthe remainder o the ninetcenth century and oo the early decades of the twentieth century
‘s well. A th same i, Rogers's embeaceof a language of ndian saagery to usty this judicaly
unreviowable power perpetuated a imporcant logal tradition in Ameria. As preicted by Jusice
Jackson n s dissen n Korematsu (ee chapie 2, “Like a Loaded Weapo™), e prinipl of white
racalsuperioity bistoriclly use to justiy discimination gainst Indian tribes under the doctrine
of discovery had been expanded to new purposes in the Suprerm Courts Indian lw. According to
the langusge of racsm used in Rogers, Indians, a5 members of an “unforcunate rac," were under the
“dorminion and contrl”of the Unitd Staces

Crow Dog
Though Taneyin Rogers hd oulind s b onours ad recodenil rosdings i the Marshall
Mol of i Kihi, ndian la scholrs and hisorians sully considrthe congrssionl
Pleaasy powe doctin o have rgnsed o relted andmark Suprnne Coue deciionsof he
Inenincienthcony, e prte Cron Dog and United Stte . Kagama. The st cse, Crow
Do s decded by e usies 1685, Kagama s thn s byt Court n 1686, upboing
Congress 1885 gsativerepesofCrow Dog &

‘oo Doginvaved a e cmmied by o Dog,  Brale S ndian sgins snaher
memberof s b, Sprted Tl As thoroughlydocumented by Sidny Haring' compeling sy
St cas, h B ha boe tsmpinsne a et 1874 e bill s b Conres 1 exend
{hojursicion o ederalcouts I of emerated flnis commicted b Todiss sgint ather
Sndians wichin-Indin ouney”edrally resevedand prieced bl ands.Toe LA s
measuablysed i his sk by et of Famanaran and Chrstian rlious orgaiztons
ooy asocaed it th -l o h ndians” meverment, Tis o mavement soagh 0o
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loselysssociated it the v o the Indians” moversent. Thisreform movement saught to extend.
thewhite man's v s  civilizing sgeat over Indisas iving o the eservaion. Congress,however,
bt fled t st 0 fulfll the eforsers” gol by an express satut. The BIA threfore broght Ex
parte Crow Dog a  test case o acquie by Supreme Courtruling what it could ot ahieve through
the normal democrati legslatve proceses of Congress.

Crow Dog's masder of Spoted Tail hd been ssissctorly desl with from th Sioux's perspective
by th locslcustomary orcommon w2 ofth ribe. Asthe BLA and government prosecstors werc
allwel v, thefamilies involv had ageced, ollowin s tribal couneil meetng and medistion by
Brule Siow pescemakers,to 8 payment f $600, eight orses, and one blanke for the murder of
‘Spoted Tail 2 The iderslprosecutorsssgsed, bowever, that Crow Dog, & Sous Indian,cosld be
prosecuted under the same scheme o fedoral egisltion s it had sucessfully applid to Willam
Rogess, avhite man, in United Sates v. Rogers. That leislaton, howeves, had specificlly exempted
crosescomanited by one Indiss spon another fros edersl prosecution, Th governmens srgued,
nonetbeles, tha the Sioux Treay of 1868 required the o t tusover “bad men among the
Indians"for erimes commited n thei teritoy. This provison, along vith  subsequent agreement
im which Congpesspledged o secure t th Sioux an “orderly governiment” by sppropriste leisston
enaced st somse unspesfied uture date,consitated, secording o the government’ stiorneys,an
implct surrender o e Uited Staes of any excusivesovereign ight of the Sious tribe to crminal
juridicton oves mersber-onmessber crimes 22

Justice Sty Matthens's opinion for 8 unanimons Suprésse Court sjeced the governent's
argument and kold that Crovw Dog was not subiee o federal eriminal prosecution for the murde of
‘Spotted Tail The murderof one Indian b another in Indian countey, explained Matthews, was “not
am offnse und the s of the United Sates 23

Matthes'sanalysis of th Sioux’ raty rights in Crow Dog shows how el erbedded the
‘Marshall model had become n th late-nineteenth-century Suprerze Court’ ursprudence on Indian
rishts. Adoptin the same spprosch as Taney had in Rogers, Mthenws noted that the Siour'srights
under hei reaty and any other rlatedagrecments ratifed by Congress weretobe understood by
reference to theirsatus s “wards” under the Marshall Model o Indisn Rights. I interpreing the
egal consequencesof thissttus, Matchews drow upon the jurisparhiefore of thelong-estabished
raditionofsereotyping Indians assavages:

They wer nevertheless o be subject o thelaws of the United Sates, no in the senseof
cizens,but s they had alvsys b, e s, ubjec 0 o gusrdian; ot s ndividuals,
constiated members of the polical community of the United States, with a olce i the
seletion ofrepresentatives and the framin ofthe laws,but 252 dependent commurity who
were ina state of pupilage, advancag from the condiion of  savage tibeto that o  people
Who, through the disciplineof abor, and by education, it was hoped might become asclf-
supporting and self governingsociery 2

Though afieming importan Sious ighs o self-government, Crow Dog's holding that Tndians
were n ivlized enogh t0 be subjected o the same ule o ustice a5 whit people s perfectly
consistet with theprincples ofwhiteracalsupeririy perpetuated by the Marshall models udicial
embrsce o the Buropesn coloisl-ea doctrine of discovery. Witng i & well-Known language of
Indian savagery, Matthows noted that the Siows teatis locked tothe tribe's

establishmentas & people spor adefined resevation s & permanent hom, who were o be
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g, s far s it could successally be done, ntothe practice of sgriultur, and whose
ehildren were 1o be taugh th ars and industry of cvillzed lfe, and tht it was o past of
the design o treat the ndividuals as separatly responsible and amenable, in all heir
persanal end domestierlatons vithesch athe, o the enerel s of the United Ststes,
outsideof those which were enacted expresly with reference 0 them as mermbers of an
Indien trbe. 21

Crous Dog has often b viewed by seholacs of the Supreme Courts Indian lw 2 slandmark
decision upholding Indisn rightstoself-gernment, giving & degree o gitimacy and “contest to

inberent tribslsovesegaty."2 I mportant o recogrize, however,tht he Cou’s contextisl
nlysis o Crow Dog's ight, s a Siou Indian, to immuniy from federslcrimina] prosecstion for
the killing of Spoted Tai i jusified by Masthews'sexpreseslisnce upon wel-Knownsad widely
ispersed lae-nineceenth-century acit belcts about Indians. The reason the Siow should not b
subjected 1o the white man's v, Matthews explained, was because they were uncivlized sevages.
have previously dentified thistypeoffuispaic, ights-destzoying useof s language o Indan,
savagery as one o the essential cloments of the Marshall model(co chapier ). n Crow Dog,
‘Matthews used familar,long-established stercotypes o deny the foderal government's rightof
crminal faisdition ver an uncivilized Indian. In Crow Dog's mos fssous passage, Matthens
agein used thi acist formof discourseto denounce the government' sttempt o excend the
dominant white sociey’s civilized forms ofaw

over liens and sirangrs; over the members of  communky,separated by race by
radition, by the instncts of a free though savagelife, rom the authority and power which
Sccks toimpose pon them the restraotsofan externa) and wnknowscode, s fo ubject
them toth respansibltes of vl condus,secording o rule snd penlicsof which they
could Bave no pesious warning; whichjudges them by & standard made by oihers and not
forthem, whih takes o sccount of th conditons which should except them from s
exactions, and makes no llowance foe theirinabilty o understand i. 1t tries them not by
the peers,nor b the customs of thei people, noe the aw of ther end, but by superiors of
a different rac, according o the aw of & social sateof whichthey have an imperfet
conception, and which s opposed t the rsditons of their istary, o the habis of ther
lives, o the strongest prfudicesoftheir savage nature one which measures th red man's
revenge by the masims o the white man's moralty 5

‘Matthes's approach o interpering Indian rights under the Marshallmodel fllows what s by
‘now becoming afamlisr patcer i the ninsteenth-centary Supreme Covet’s Indiss lavs The
negativesacal stereotypes used by the dominaat socity to perpetuate the myth of Indan savagery.
are expressly being rolied upon by the Cour o expand the original discriminatory princples of the
Earopesn colonial-exs doctrine of discovery o sew peposes. In Croww Dog, he expassion ofthe
doctrine’sorganizing princple of e racial superioity t uphold discrimnatory treatment of
Indian tebes produced the odd consequence of shikding Indians rom theexerciseoffoderal
crinal juisdition, Crow Dog's victoy for Indian trbal sovereignt, i other words, was achieved
by the Court's applicsion snd excension of the Marshall model's fundational priciple of Indisn
racalnfeiorty. Bt a5 we haveseen befor in Worcester, under the Masshal model the jurispatiic
fore oflong-established stereotypes of Indians' acil iferority can be drawn upon s & ustifcation
forprotecting s wel ssfo denying portaat Indisn ights ofcltural svereigoty sad srvivl (sec
‘hapter 4. Tnthis sense,the Marshall Modelof Indian Righs functons s  highly flexible toolof





image11.tiff
LIKE A LOADED W

‘haptes 4. Tnthis sense,the Marshall Model of Indian Righs functions s  highly flexible toolof
colonil governmentaliyinthe Supreme Courts Indian aw. 1 can uphold the discovery docting’s
‘underling principle of white racal superiricy not only by sclctively dostroiag but lso by
selcsively recogniing and proteting crtin types o Idian rghts under U, law.

s alo important 1o mote tha the so-calld vietory for Indian rghts representod by Crow Dog's
upboking of Indisn tibal sovereigaty i the essinal frisdictonsl sphere wes short ived. The
decision wascited by the BIA s proof that Congeess ncded o exereise it own furispathic powers of
plensry ashority nd contol over ndiss afsrs snd sfirmatively impos federl crminal
juridicton ove th ribes. The Supreme Courtsclemel impotency in protectng any remaining
ights of thetibes from the mperial privleges aserted by & whit racial dictatorship meant that the
Crow Dog decision conld be subsequently repeald by Congres, and there was nothing thefustices
could do about i under the Marshall Modl o Indian Rights. And Congress did just tht, by pasing.
the Major Crimes Actof 1885, which effectvely overtured the Cour’s unaaimous decsion in Crow.
Dog

Kagama
he Mo Crimes Ac o 1885, ich Cogrss e o he B ey rssrs e
‘supposed “public outery” over the Court's upholding of tribal sovereignty in Crow Dog 2 extended
{eder il rsdicion o iht emersted oy e omited by o gt
e it n i oy The .l s P rcadent v o oo
{aderl il oo o Colforsia I, ogams whoe o Gk vt e sy
i e Clted S Kap was ndicied ands et o mpderin anshes i n s
' esrvasion. e changed he sttt gk beyond G v makin povers s
e Cositutonts ndancommres s

“he Suprem Coutsandimak eciion n Unied Saes  Kogama reprsets e iptbic
umh f o Ml e o i i vt an oo it gl o o
ncomirined e bl sy, Kagamte g deyiog a6 ot o xingih
ooy vl f l oapin o of e sl sy vt o -
Sndin i i ndancouty. The Court’s unimeus opion i Kogama s feciely
minied Congresd's lnay power 1 ndia ffs rom ny esningtl oo onsaionaly
e il sy o e The ol et o i gt sty et
16l meaning andes Kogama' g st of Conges o unde i uncsionedplears
et i i s oo 0 il oo oin Sishs

e b consiions bl coonin e o Cout o Kipara st
Crims A vas e il o i flony ricio v T oo o
Novhers inthe Constation e Congree v cprss oty o snas s aw oulin
e o by member o i e e e et Ao el .
il o ot s Cou i Kapamaconcede, T oo of b U St sk
S in g o ot of s v i s sl o et s
s wiin i boerTh iy fan et o i nhe Consiion illr
ool st el vhic e onges pover o epulae commere it g nations
i smong e sverel st end i e i s The Cour e, wis ot bt b
Eovenment’s egumen it s il co coud 6 ey laasble dfdonof i
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[Wlethink it would be a very tzalned constrction of this clase that & system ofcriminal
s or ndians living pesceably n theie resevations, which et out the entir code of trade
and intercourse lws juslyenactod under that provision, and esablished punishments for
the common-law eriohes of murdr, manslaughter, arson, burghary lasceny, and the ke,
without any reference o thei eltion 0 any kind of commeree, was authorzed by the
arant o powe to regulate commrse with the Indian tribes 28

Forcunately fo the BLA's ate-ninetcenth-century colonal fantasy of uniatraly imposing foderal
eriminaljuisdicton over the tribesregardles o expres consttutional lmicatons, Miler's
intepretaton of the Marshall model in Kagama demonstrated that there was no ned 10 ngage n
such & "srsined” consiuction ofthe Constition'sIndian commesce cluse 9 In foct,secording o
the Court'sapinion n Kagama, the justice did'tnced o construe thelanguage of the Consttution.
atall o justiy this congeessonal eercis ofunbridled poie ovee Indian rbes. The Marshall Model
of Indien Rights snd its undesying principle of thetribes nferior acialsttus provided Congeess
with all the legal authority and justifcaion it needed to enact a riminal code, even witkout Indian
consen, governing Indisn-on-Indian crimesin Indisn countey. According o the Cout in Kagama,
Indian rights were subjct o Congross's extraconsitutonal power under the Marshall model's
suardian-ward principe

“This majortransformation n the Kagama Coure's pproach o defining thescope of congressional
ponwer i Indian affirs undes the Constitution was frmly grounded in well recognized logal
‘authorty 1 The Marshall modol major precedents were called upon t0 define and supportvirtually
every aspest o Millr's egal ansysi o the wnlmited seope of congressonsl plenssy pover
Kagamat

‘illerbegins bis analyss with  reststement ofthe fousdationl principle of whit racial
superiorty embodied n the docirine of discovery. Reprising the Marshall Model in language that
‘went right o the soureeofthe rispatic legl principles governing Indian rights i the United
State, Miller wrote

Following the polcyofthe European governmentsinthe discovery of America, towsds the
Indisns o were found her, the colonie befor the Revolution, snd the states sad the

United State since,have recognized in th Indisns @ possessory gkt o the sol aver which
they roamed snd hunted and established occasons] villges. But they sserted sn shimsze
il n th land isl,by which the Indizn tribes were forbidden to el or transferi 10 other
nations o peoples without the consent o his paramount authoriy 22

Wit the Euzopean colonial ra's docrine of discovery providiag the foundational racial recepts
of his analysis, Mille thenspecificalycted Cherokee Nation and Worcester . Georgia as
represening “perhaps the bet statement”ofthe legal ights o Tndians i the United tates. For
o0d measure, ke alsdirety cited Taney's opinion i Rogers® as another important precedent of
the Marshall modelsecogaizing the unlimited scope o Congeessional powr n Tndian affais. Stare
deciss and the soundnessof the holdings inalthese lading cases Jd im0 confidendly conclude
that Congress possessd the unquestioned authority o impose  riminal code over Tndians
Indian couniry regardles of what the Constitution expresly sai or id not saon the matter.
‘Under the Marshall model's gusrian-ard princple, Millerdoclared:

Hseems o us that his s within the competency of Congres. These Indian rbes ae the.
wards o the naion. They re comminitcs dependent on the United tates,dependent
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1argely fo thei daly food; dependentfor thei politcalsights. They owe o alegance to
thesttes, and roceie frothem o protecion. Becauseofth local il eeing the people of
thesttes whee they srefound are often their deadlcs enemies, From hei vy weakness
nd helplessncss, o Lagly duetothe course o delingof the federal goversment with
them, and the treties n which t has been promised, there aries the dutyof pretction,

nd wih it power. This has always beenrecognized by the exccutive and by Congress, and
by thiscours, whenever the queston has arisen.

Millrwent o o spell ot th fusticstion for this judically unreviesbl,rights-destroying
Surispahic powe possessed by the United States overtribes i th familarcadences ofthe Court's
racst mineteenth-century fudical engusge of Indian savagery:

“The power of the el government over these remnass o  rsce once pawerfl, now
weak and diminished n nurmbers is necessary to thie protection,as well s o the safey of
those smong whor they el I st exie i that goversment, becaue tnever s
exised sngohene el becsuse the thter ofts execis s within the geogrsphical i of
the United States because it ha never been denied and because it alone can enforce it
s on all the tribes 3

it holding that Congress did not roquie express tetusl authority under the Consttution to
enac s criminalcode ove Indisn-on-Indisncrinses on th reservation, Kagama marks the tiumpls
of theprincpleof white racial supremacy ove Indiantribes under the doctrine of discovery in
America, s enforced by the Supreme Cours interpetaton ofthe Marshall Model o Idian Rights.
Kagama, thenineteenth-contury Supreme Cour’s landmark case n the development of the Courts
Plenssy power dosrine, lft Indian tibes mere wards of th fderal government,totally dependent
o the will f Congress, which could asser s poltcal power ven to thlr termination a ribes and
the expropristion of their lands without compensstion.™5

Kagama, along with thetwo atherninetsenth-cencury plnary power cases e have examined
eading upt it Rogers and Crow Dog, eveals thecontinuing Jurspathic power of the long-
established tradition of stereotyping Indisns ss uncivilized, Ll svages throsghout the
nineteenih-century Supresne Court’ Indian rights decisons. As applied 0 tribes inthese three
‘msjor Supreme Cou: opiaions on the scope o congressonsl power in Indien affic, this racist
language of Indian sevagery was used to expand the spplication of the Marshall model'scrganiang
principle of white racial supericrty as & fusticaton for discriminatory logal tratmen of ndian
{ribes to new, transformative purposcs. The plenary powe cases o the post Marshal, ninetoenth-
centusy Supreme Court expaasively interpreted the Masshall Modelof Indian Rights o plcing
Indian tebes compleely under the contolof & fuicilly unreviewabl form of white racil
dictatorship. Significanly, Congres's plenary power ove Indian tribes was enforced by the ustces
of the Supremme Court even though no word o extualauthority was o be found orcted i the
Constiuson, Al that was needed was the Marstall smodel of ndian Rights s s femilia and vell-
Known languageofracism o Justiy denying Indian tibes any ustce i thecourts of teis
conguerors.

AND THI
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What “Every American Schoolboy Knows”: The
Language of Indian Savagery in Tee-Hit-Ton

Tewouldbehard o segue aaintthe roposion thtthe Supeme Cours 1y deciion n e it
Ton . United Staestwas ne of the st imporiant Supreme Cou: India ights docisions of the
venticthcentury, o ny centuryfortht mater, Th cseof the T it Ton Indians specifialy
involved sn unestinguished “soriginal it el o5 relatively sl st of rory
(850,000 scrsof ) i Alaska's Tongas Natonl Foret. Bt besides hat i, at et
sccordin o th government Lwyes whosegued the cas befoe th ustices,Tee it Ton nvoved
potetily s mach s il inagregatd ot compensation dlimsssertedsgiost h Urieed
States by othr sy st Tndi bes and goupe whos abriginalpropety righs i he
{raditonallnds hd neer een formal exinguished b Congres And cing hat igure, he
‘Supreme Cour e n 3 endonark 6 0 Tee Hie-Ton decson hat under the Eropean clonial
eradoctrin of discovey, Idian tibs e not il o st compensation unde the Ffth
Amendment of he Constcuion when thels aboriginal property ihis re aken nd extogaisid by
e U, government

“Th Cour st swardin tis enomous, 8 bl racil windsall o he U government
Tee it Ton by citin the controlin leglforc o the Marshall model. Justie Sty R, iing
o themsority, el tha,under the Constition,th Toe. it Ton Indisns had nolgal ights t
Justcompensation for e aking o thei borginal b clands becase,accordin o the doctine of
iscovery, s Idian,they et b st ust ke th the savage ribesof s coinent”
‘hose ihts heve b defined under the Supreme CoursIndian aw. As i out i he gretcase
o Johnson . Melntosh; o quote Reed's own g in Tee i Ton thei ocupancyofand a5
Indians undeeJohnson s ot recognized s & propery st enledtoust compensation undes
the Fith Amendimnt.

“The Tee it Ton Inises, s he Court descrbd thm,comprised oy Tlingt clan o “Amercen
Indians o between Goand 70 vl They bad ocupied therrcitonl homclands i
southest Al inc in immcrorial. The whole o Alscks, including thetadiionallands of the
i Tons, had been climed by R under thedocrine of discovery nthe mid-ighcents
cenury, but Rusan setements ey been sl nd setered. T a ladlyacepted he
7 millon parchas pricefo Alska ofeed b Scetay ofSat Willa: ey Seward 1867, By
e raty beten th o nations, Rusiaconveyed i neret i the vaet terricory of Alska
—Sevards Folly,a it ecame known—tothe Unied Stses

For neary s century thereafe,tere s e prssure o sele Alaska. i harsh limate and
remateocation made o sall et 1 polticins nd conomicnterests n the ower oty
cight.”Consequentl,her was e mativatont negtiate trestic it Alsske's ntivepeoples
extinguish e and s, During Workd War 11, howeer, sologcl surveys of Alska eveled s
hug potntial o strateicallyvluable i nd g eseves The seriory o conained vt
commescially arvestable timberlands. The ol legal mpedimess o tpping these abundant
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natualsesources, vitsl t U.5. naionsl sscurity nd economic ntersts, were the unresolvd
aboriginal thleclaims of Alska's naive peopls o property ights n th terrtory of Alsska.

“Totest these sboriginal tle caims to Aluska, Congress, by it resolution of August , 1947,
‘authorzed the fderal government to contract for th sleof timber locaied within the Tongass
National Forest n southeastern Alasks, notwithstanding any elaim of possssory righs, including
“aboriginal ttleoraccapancy.” The conggessional resotion also provided for al seceipts fom the
sale o timber t0 be maintained in & special scount i the U.S. Troasury uatl the timbes and land
sishts were finally determined in a court of v Essemtially, Congress an the government avyers
vl i the Tee it Ton afsir s set up st case fo the courts to deide th “queston of
compensaton’ for congressionally approved taking of ands occupied in Alaska under “aboriginal
Indian useand claim o ownership” To make thi ntention perfeely clea, thefoint resltion
provided xpressly that

nJohing i his reolutin shal b construed s recognizing o denying the validityof any
laims of possessory rightst lands ortimbes within the exteior boundarics of the Tongass
National Frest &

“The speifcally tasgoted"claimsof posessory rights" i the Tongass National Forest that the
government was teting inthis ontrived piece of egisltion belonged o the Tee-Hit Ton Indians.

“The tin band of Tee-Hit Tons foughtal the way o the Supreme Court inchallenging th legalty
of this congressional acton confiscating the most valuable sustainabl natural rsouce f the lands
they had hiscorcally reled o forsubsisence and survval The fact thet theie sboriginal property
sishts were being taken by the Usited States vithout any offr of monetary compessation wes
obviously of reat concern to the trbe, The TeeHit-Tons’consitsionally based clis for  ight of
ustcompensation fortheirtaditonsllands, however,us the Court s made well-sware by
Bovernment lwyers,held huge financal conseguences that eached fa beyond this tiny band of
Alasks Nsives. A prios lwer coue deision s hld that Alakan Nativ sboriging) propery ights
‘were s protected esl roperty inerest uader the Constitusion. As Justce Reed'sopinion in Tee-Hit-
Ton exprssly noted, thatlower court boding, f applied o al the Lands laimed by Aleska's native
‘eoples and smilarly situted tribs n the lower fory-eight states,would, acording fothe

soveenments figure, expos the Usited State o a st 83 bilion of fust sompensasion clsims 22

In 1954, the year folowing Brown v. Board of Education,  ix Justice majority i TeeHitTon
denied sy formoffust compensation under the Constitution to Alsskan Nativesforany of heir
laimed property rights & Significanl, the Courts legal justficationsforone o the mostimportant
Indian law decisons of the twentith century rlid upon the European colonial-exa doctrne of
iscovery, the ineteenth-<entury precodents o the Marshall Model of Idian Rights, and the
continuing ightsdestroping jurspathi free of & angisge of raciem sereotyping Indians s
savages.

The “Rule Derived from Johnson v. McIntosh”

Tee-Hit-Ton demonsirtes tha the basic legal approach ofthe twenieth-century justices in adbering
tothe principl lements of the Marshall odel had ressined wholly unchanged and rgidly sttic
despitethe Coures landenark.civisights decision n Brown, which it had handed down st the prior
term 2 The doctrine of discovery nd the imperial rights of conquest and xtinguishment it defined
s blonging tothe United State continued t control the post-Brown Court's rcia perspective and




image14.tiff
LIKE A LOADED WEAPON: THE REENQUIST COURT, INDIAN RIGHTS, AND THE LEGAL HISTORY

reasoning process on Indian ights. According o Reod 2 it was “well-setled" under USS. aw that
afer“the coming of the i ma fo Americ,* Indians ived n their lands oy vith -permisson
from the whites” “This posiion of the Indian” yote Reed, s long een raionalzed by the legsl
thoory that discovery and conquest gave the conquerors sovereigaty ove and ownership o the ands

thus obtsined " Resd's opinion validated this discriinatory legal pinciple o whit rcisl
Superiorty by speificlly ciing Chicf Jusice Marshall's opnion i the “gret cae of Johson .
Melntosh " That landmark Indian righs decsion, Reed explaned,

denid the power ofan Indin tribe to pass thei right o accupancy to snothe. It confrmed.
the prectic o two hundred years of Aerican history“that discovery e sn exclusive

right o extinguish the Indian ik of occupaney,cither by purchase or b congquest.”

Reed then went on 0 pply what he called the “rulederived from Johnson v Melntosh that the
taking by the United States of unrecogeiaed Indian tle s ot compensable under the Fith
Amendmens.” “This s tru,” he wrote, 5ot because an Indian or Indian tribe hss no stading o e
‘o because the United Sates s not conseasedto be sued forth takin ofcrginal Indisn title,but
because Tndian occapation of nd without government recogricion of owrership crates o sights
against taking orextinction by the Uited States protected by the Fifth Amendment oF any other
principle of Lavw." There was als the question a o whether this “rule derived from Johnson v.
Melntosh* could oreven should b expanded beyond the lowes forty-ight states o apply o any of
Alaske'snaive pecple. Reed simply dopted th lon.-establshed stercotype o Indins ss savsge
hnter-gatherers a th governing lega et for deciding whether o not the dostrine of discovery
‘pplicd tothem snd ther clims or st compensaton under the Ffh Amendent

Sromal that s presented, the ot of Clims concluded,and we agree,tht the Tee-Hit
Tons wer in a huning and fishng stage of clization, with sholers fitted o their
environmens, snd clims to Sghts to use dentified tesricory for these sctvies ss el s the
gathering of wild productsofthe eart. Wo think his eidenceintroduced by bothsides
confirms the Cour:of Clims'conclusion tha th petitioners'use of s lands was ke the
s o the nomadictribes of th Usited Sttes Indisas %

I other words,the T it Tons should b treated just ke any other group o wandering Indian
Savages; thee rights, i sny, under U.S. v are defined by th discovery doctrine. I theLangusge of
Indian savagery used by Reed:

Exery American schoolboy Knows that thesavage rbes of this coninent were deprived of
thei ancestral ranges by force and that, ven when the Indiansceded millons of acres by
sty inresurmfor blankets, food and trinkets, it was not asal bt the conerors' il that
deprived them o theirand 1

T Hit-Ton teaches s th imporiant lsson the s sxustce majority o the post-Brown
‘Supreme Cour: had no problem with elying on racist isetcenth-century precedents and ¢ vieulent
Sudiciallngusge of Indian ssvsgery o jusify  lendmark decision on Indian Sghts-—one vith huge
nancal benefitsfor the U, Tressury to boo. Reed' actively expressed judical blif that the
“tribe o his continent” were savage nomadic unte-gatherers when the doctrineof discovery was
it applied justified boththe pas colonial aggrssion by the United States and ts continuing,
racaly based imperial privieges ove ll Indisn lund. And ll of this was perfecly lega, the Te-it-
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RICAS.

Tor maority held, under the Marshall Model of Indiss Rights.

“With Congress, Where It Belongs”
stving iy cxcused e Amercas s aing North A rom wanderig avage I
{rbe by conuce and th hlding ht i v gzl nder e docsin of dseoveny and e
Consituon, Ren < plion n Tee A To drcw upon anth scltiona e o o Ml
Sl f i K. Reed conladd he Coursopisani Te HitTom by sdepin he
Ml modes amiia postue o jdicil el bssation. The Cour, s a e osrumen of he
it raca ditatorsip mpored n ribes b he ited St vasn' el o sey nfuic
Perpetacd by dciion

Ou conclusion doesnot uphold harskness as againt tendermess towaed the Tndians, bt it
leaves with Congess,where i belongs,the policy of Indian gracuitie for the termintion of
Indien oceupancy of government-ovned land acher than making compensation for it
value a rigd consitational principl.

I other words, it ws thelong-etablished, European-deved system of colonial goveramensality
respecting Indian property rights adopied undes thedoctrine o discovery that made the Courtrule
thevayi did in Tee-Hit-Ton: “Inigh o the history o Indian relstions in this nation, no other
cours would mee theproblem of th geowthof the United States except to make congessional
contribuions for Indian lands rather than o subject the government to & obigation o pay the
Value when taken with nterst 0 the date of payment. " Even aferthe Supreme Court's supposed
racal paradigeshift n Brown, th ustces continued 1o teat one racial minerity in America,
Indians,a “beggars leading for decent reatment” under U law 20

Beggars before the Justices
A has b el discasd (st & “Psopleof Vieen”), th s, g it
Rober Cove b clle s "l cla o ot erpreation pley o il
Iegimating ol o sty when i gl deision et the e desrving
rcpuic ores f . nguse f eism.Coee il desbs e aripathic i f he
s “Conrotin the hniat g of s hundred gl adiion,hey ssr ha tis one s
Lo an desioy o oyt ety h e " A Coverexlins, ot adherenc s ety 1o
e terprtaonnifores e hermeneti rcse frd by teudge and extend n o
vy oraneher, s scal range 2

" ihr words, hena o<y Spreme Cou o g doiio,sch s Tee At
Tun sl pon inetaeth-cetuy peecdents nd h anguag of e prpetaied b e
Mol e ey niens his asrted ghs undor U, thn h otceshave dechred
{ha s percetsy el o h dorsaan white sty contino o adhe o ch samo it
e of bl I o ln, hi s v v  eseved, et sty gl meing and
ot o of o 4 Jon cablshedlangssge o i in Areris. T prncplecf e
il suprrmcy isorcaly e 1 sty Gcrimmatry et of s has s been
eimested, rinored, nd eneed it e forof o The i gzt of acm i
Sndians, by isue of the Cout' il nepretive ahorky i in. s andmarkopvin n Tee
it Ton, i perpesuted o  dicily docard el fo resnt-ay Amrice. Aceodin ot
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recognized as “diminished” soveregns under the Supreme Courts Tndian law: “Upon incorporaton
intoth trritory of th Uited States, the India tribes thereby come under th teritorsl
Sovereigatyofthe United States and thei execis ofseparate pver is constained 50 8 1ot £0
conflc wich the interets of this cverriding soveregaty.") As authorkty for Olfphant’ “princple” of
inherent limiations on ribal powes over non-Indians on thereservation, Rehnquist direcly cted
Johmson . Melntosh, the st caseof the Masshall rilogy: “[T e rights to complotesovercign,
‘s independent nations sse] nocessaily dminished."Johnson . Melntosh 8 Wheat. 543,574
(amag)

nspplying this newly announced “prnciple” of the Supreme CourtsTndian aw, Rehaquist went
ot describe *some o the nheent imations o tribalpowers that s from thei incorporation
into the United States" under the Marshall Mod o Indian Rights. Marshall's decison for the Court
i Johnson v. Melntosh had denied tibes the“power o dispose f the soi at their own will,fo
whomsoever they leased,”as Rehnquit explained. In Cherokee Nation v. Georgia, Marshall had
furthe observed, a5 quoted by Rekquie, that “since Indian tribes sre ‘ompletelyuader the
Sovereigaty nd dominion o the Uritod State, . any aitempt by forcign ntions) 1o acquiee thle
lands,or o orm & polteal comnection it them, would be considered by al a5 an nvasion ofour
teritory,and an atof hostlit. "

According o Rehnguist's expansive interpretation ofth legal mearingsof these foundatonsl
precedentsof the Marshall moda, th docirine o discovery functioned t protct the “centzal”
Sovereign interests o th Uited Sates. Thus, the power o sel thir land to whomsoever they
pleased and 0 enter int foreign eltions were among therighs hat Indian ribes had “inherently
st o the oversiding sovereigaty of the United States” under the doctrine. According to Olpfant
“The protecton o eritoy within 1 external boundarics is o cours, s central 1o thesovereign
intrest o the United States s i s 2o any forcign nation.* Frther, Rehnquist wrote,ther were
other sovreign ntereststhat were ust a5 “cental” o the Usited Satesthat thedocirine protected
‘s el The unpecedented stesspt by the Suguamish Indian Trbe to exrcise crimina uridiction
e two non-Indians required the Court to pronounce newls discovered, third inherent”
limitation o bl powers stemning from the tibes incorporsion nta the United States” snder
the Marshall model snd the dostrineof discovery.

But from theformation of the Unicn and the adopon ofth Bil o Rights, the Uniced
States has manifested an equally great solcitude tht s chtzens b protected by the Urited
States from umwareanted intrusions on thele personal libery. The powe of th United
States o try and criminally punish is an important manifetaion o the power o restrict
personl liberty. By submitting t theoverriding soverigty of the United Sates, Indian
ribestherefore necessaly give up ther powe o try pon-Indian itzens ofthe United
States except i & manne accepiabl to Congress”

“This principle” that Indian tribes were implicily divested of thlr rightst Juridicton ovee their
tevitory whe thos rights confited o intefered it the superiorrights snd inerest of the
United States under the docrin ofdiscovery, Reknquis decared, “would have been obvious .
centusy ago when most Indisn rbes e chasscterized by & want offixed aws (and] competent
ibunals of justice” LR Rep. No. 474, 20d Con, 1t Sss., 18 (1834). 1t should be o kss bvious.
today,even though present-day Indian tribes rmbody drematic advascss overthee bisorical

antecedentsS
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Justice Rehnquist’s Use of the Nineteenth Century’s
Racist Language of Indian Savagery and the Marshall
Model Precedents in Oliphant

Itis important o note that the “principle”of it imitatons o tribel povers snnovneed by the
Courtfo the et time in Ofphan slies squzely on Rehnquist's novel iterpreation of the
Surispahic limtatons imposed on Tndian rights undes the Marshall modol and it embrace o the
Earopean olonial-exsofdiscovery dociine. I sl worth noting thet Renguis defends vt he
calls the “obvious” ature of this implid principle by quotin from. an 1854 House of
Representatives report o implementation f the Ressoval Ac.Recel that s hat parccslar momesst.
in American history, Congress vas engaged i refinin the implemestation o the 1830 Removsl
Acts legsave plan for  massive ethnic-clesnsing campaign directed against he Cherokees and the
other tribesof thesoutheastern Usited Sates (s chapter s, “Marshalls Opinions in the Cherokee
Cases)

Inother words, & colonisl-e priscipl of whiteracsl supesoriy veldated by Chie Jusice
‘Marshalintheeaey ninetcenth century and  vieulen, rcist anguage used by the most ggressive
congressonsl advocstes of Indisn enocide st th height of the Removl es are iven present-dsy,
rights-denyin jurispathi force in Rehnquist’ 1978 interpretstion of Indian rights under USS. ew.

According o the racially recidivist paradigm of Indian righs ad outin Ofphane, the belcts and
titudesof th past, o st how Bostile o scst mistshvays be given controling force in
interpresingIndisn ights i the present day. “Indisn " ss Rehnquist wries i Olphar, dravs
principally upon the reatiesdriwn and exceuted by the Executive Branch snd legislsion passed by
‘Congres. Thes instruments, which beyond thei actualtet orm th backdzop for theinriate web.
of udicilly made Indian aw, cannot b iterpreted inisolaion, but mast be read n light of the

common notions of the day and the sssumptionsof those who draftd them "
According o Oliphant’ expansive,juispahic paradige: of Indianrights ot 0 the verriding,
Sovereigatyof the United States, th treaie,legislation, and “nticateweboffudicially made Indian
s hat define Indian ights in Ameria consstenty reet the foundational blif ofsineteenth-
centusy white Americans that Indians were s Javless and uneivlzed rice of savsge peoples. Based on
that belie, ribalIndians were recogrized by Congres,the exceutive beanch, and the fderal court
system, through various offical acts and statements,a possesing nfeioelgal rights nd political
Status. And in fac, as Rehnquit assers, thse “common notions” nd *assumptions” of the past
regarding Indian sevagery have reflsctedthe sctusl ived relityof Indien el government or msch
of o naton'shstory. Indians,acsording to thelogal and legslative istory lesson Rehnauist
carctlly narrates in Oliphant, were in acuality relatiely lavles, unsophistcsted, and uncivlized
eoples when it came t what white sociey wouldcall theexercseoferminal jridiction on the

“The ffort by Indian tibal courts o exereise crimisl jursdiction over non- Indisnsis 3
selsvely new phenossenon, And where the effot has been made i the past, it has been
held hat the juisdition did not exist. Unt the middle of his century, e Indicn ribes
‘maintained any semblanc of & formal coue system. Offenses by one Tndian agiost nother
were usualy andled by socal and rligious pressure and not by formal judical prosesss;
emphsis was onrestitution rsther than on purishiment 22

4 good part of Rebnquist's opion in Olphant s devoted to demonsratig that historcally
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Indian Rights and the Marshall Court

“The Founders'organiing visionof s whit acil dictatorship imposed over Indian tribes by the
‘United State, s evocativelysgaified by George Washington's Indian policy paradigm o “the Savage
a5 the Wolf,” reflected thecontinuing orceofa long-esablished anguage of racism in Ameria. The
Stereotypes of the Indian tibeson th frosier of whit settement as uncivilzed, war Joving, snd
rveconeilably savage enemis had been used by colonizng Esropeans sins thle frst encounters
with the native peoples o the New World.

“The Indian policy metapho of“he Savage as the Wolf” wastherefore o sudden inspiation of the
Founders raial vison of Amrica s  white Anglo-Sason, oe-simple empire o iberty £ Emerging
ot o the most ancient and widely disseminated stories of oriin and myth approprisced by the
Westeen colonial imsginatio, he ides of the Indian ss hostile savage was receive and perpetuated
by the Foundersthrough a diverse and inflacntial s of sources xts, and nareative tradtions 2
“This aehive of ncommensurable and
the American Indian was a paradigm example of uncivlized sevage humanity. The organizing.
significance o e Founders o thi clonial-cra racial fntasy about the Indian's irredcemable nature
cannot b overstated 3 s Roy Harvey Poarce wrote in hiscasscstudy on the dea of the Indian 25
Savage in America, the Indian became the symbl “or allthat oer which cvllzaton must riuemph

st forsss o husna otherness einfoeed the notion th

inthe Founders colonil imaginationf Denid the right o exis s “tulyother, something capable
of being not merel an impereet sate of omeselfthe Indian's doomed fae was nextricably ted fo
white America’ asendant destiny onthe coninent. Th riseof & superiorform ofcvilizaton would
nesessariy entalthe destracion of the savgerace,

“The organzing pover of the idesofthe Indian s incommensursble sevsge nspired  new art of
imperial govermment diministere b the West's et moder setler-stat socety, the Uniied Sates
of America. Directet0the task ofexinguishing he Indian'sradically constucted otherness he
Founders' st Indian poliy was the inauguralstep i dofining @ white acial identiy forthe United
States as a nation & The lgacy of white raial superiority over Indin tribesthat consttues such a
vita,defining pact of o naton'shistory and cultural heritage begins withthe Founders' il o
empize and the Founding-era vsion of eliminaing “he Savage 1 the Wol”from theteitory of the
United State,

G tha this langusgeof Indian savagery i 5o decply cmbedded in the bistoy and culre f the
colonial ra and given that i layed such an important ole i organiing the Foundrs’fistIndian
poliy and n defning s nssional identity for he Usited Satesfolloving the Revolutionasy War, it
ot surpising tofind it being used by thefustics of the Supremme Court when they were s asked 0
‘ddress osportant questions of ndisn ights during the carly decades ofthe nineteenth century.
‘Steadfast bl i whie superoriy s Indian sovsgery ca i fct be dentifid s centrel
organizing principles i the Courts is et ofandsk decisons on Indian rights In three semingl
opinions for the Coust Johnson . Melntosh (1823), Cherokee Nation v. Georgia (1831), and
Worcester . Georgia (1832),Chic Jusice John Masshall, s mermber of the fousding geserston
himsel,developod algal model o T rights that rlid upon the same base langusge that the

THE L HISTORY OF RACISM IN AMERICA (INDIGENOUS AMERICAS:

Founders had used i defining he st U, Idian policy. As usd in Marshall's modl of Indian
rghts under U.S.aw, this langusge srved t usif the legal imposition of the wite racial
icatorship over the trbes hat had been envisioned as the ultimately intended gol of the Founders
inaugura Indian poliy paradigm o reating “the Savage a the Walt”

Amazingly, unlke it thedecisons in Dred Scott and Plesy v, Ferguson, the ustcesofthe
‘Supreme Court continge o i thi trio of sschsi,rais udical precedeats from the carly
ninetsenth centuryintheir present-day opinions o vialy nsportant questions of Indisn ights o
propery,self government, and cukural svivl. The model o infriorand diminished Indisn rights
under the Contittion and aws of the United States lsid ot n these three servinal cases continues
to definethe Court's approach toal questionsof Indian trba ights. Thefustices n fact, rutinely
it snd quot fromthese cases, despite Masshal's bltanty obvious perpetuaton of & sercorype-
ridden and overty bostile and demeaning language of racsm (sce ¢hapie 1),

Clearly one resson why Johnsan, Cherokee Natia,sad orceste sce sill being duflly ollowed.
by thepresent-dey Suprenme Caust i because these three sessinl opisions of the Marshall model
were wrtte by the perscn whom generations of American v stdents have been taught o regard
s the restes chief st of all e, Generations of .. Javyers, in turn, have tressed thesethrse
pinions by Marshall as i they were sscre texts,with oracular satus whe i comes t0 thiking and
talking about Indians and thle rghts They have been taught o beleve thatwhen used and.
interpeted corrcily, the prnciplos and doctines drived rom thes foundational ases can work
reliaby and stesdily enough <o protectIndian righs in & egal system construced upon & Founding-
eravision ofwhite rcial supremsacy s dictatorship incended to be esablished aver the entire
continent of North Amerca.Firm i thisbelc, and stzessing th importance of stare decss, they
eep telling s, in their gl bies, rtises,and Joorevies acils,tht the Supresse Court must
continue to sbide by the corvectinerpretaion o he legal principleslsid ot n the Marshall Model
of ndian Right. I this sense,to borrow froe th postcalonial theorst Hom X. Bhabha, hese three
opinions by Marshal, which niised his revered cazly-ninetesnth-centusy judicisl model of
diminished Indiansights inthe Supreme Court's Indian e, funetion s “sigas tsken for wonders S

Inbis essy "Sigas Teken or Wonders,” Bhabha identifics s crcial, organiing scene i the
culture) witngs o English colonialier. It s a secne that repeats tsl,he sy, nsistelysher the
carly ninetcenthcentury, “and through tht epetition, o triumphantly naugurates a ltrature of
empir.” s the sceme,he write, “plyed out n the wild and wordles wastesof coloialIndia,
i, the Caribbean, of the sudden, fortitous discoveryof the English book "

According to Bhabh, ke all mythsoforgin, thediscoveryof the English book s “mermorable
forits balanes between epiphany and enunciation.” s discovey, he vrics is st once a momest of
orignalityand suthority.” But Bhablu aso identiies i thisgres,revelatorydiscovry o the English
ook " process of displacement that,paradasicaly, makes he presence of the bock wondsous o the
extent to which it i repeated,tranlated, miseead,displaced.” The English book sands s emblers
nd insignis of colonial authory. A sigaifie of cclonal desie and disciplin,” he discovey ofthe
English book becormes, s Bhabha describes i, an inaugral fore s the culural osganization of the

Wests il o empice over non-Western peoples-—evidence of signs taken for wonders 12
Inmany eays, the Marshall Model of Indian Righisplys much the same kind of inavgural and
‘paradosica organaing role i the Supreme Court’ Indian law as Bhabhals wondrous“English bock”
plays i th elarsl writngs of English colonialisen. It nsstent use by the Supreme Court s &
foundational soucce of th precedenss and prncipls for deciding virualyall questionsof ndian
sishts under U.5.lawindecd idenifes the Mshall mode]us 8 “morsent o oiginality snd
authorty,” seckng to assimiate the Indian's radicallyconceived aeriy within the complex schema.
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of constiusonal principles andlegal values promoted by  slf-dentified superior form of
civlizason snd s enlightsned systen of coloni) governentaliy. But this judical st of
‘awthorativ interpretation of Indian ightsaso epresents  hghly problemac process of
displacement snd sxsbivalence s vell. The Marshall model' ogssizing paradigm of Indiss
savagery and incommensursbiliy triumphanly insugurstes an uthoritative legaldiscourse of
empire and jdicially sanctioned whie racialdicatorship i which Indians,solong as they remain i
thei backward tat o iilization are rcogrizd as prpetually oppesed colonial subicts
possessing ahybrid form ofinfrio and diminished rights under U.S.aw £ Intissense,the
‘Supreme Cours “Indian aw” aways functions ambialendly n s limsing snd unappealable
pronouncements on Indian rights, as, simaltancously,  form of anet-Tndian aw. In carying ot 6
perpetually unresolved mission in the Suprerm Court’s ndian ights docisions,the Marshall model,
ik ol myehs oforin, " insisently repeas tht momment oftension when the iredcble gl
signifcance and ambigious legal meanings ofth Indias's ssential sovage nature as colonized
Subject ar revealed and snnounced i Marshall's three oracalar ndisn Jw opisions.

“The scred, myshice, mysica natur of these three ninteenth-century opinions reveals telf i
the fact that Johnson, Cherokee Nation,ssd Worcester have bees esditonaly refered o by legal
Scholarsand historiansofth Supreme Court's Tdian L as the *Marshall elogy. ™23 The revered,
‘pundit-lke stetu of the ghostof John Masshali ven o forcefullyreflected in the fact hat
virualy every ndian rights decision o the Supreme Court contains atlas: one and often rumerous
citatons o the cases of the Marshall Tllogy. Even today, i the twenty-rst century, th Supreme.
Courtmsistently and unes- bsrrassedlyctes thes cacy ninescenth-century texts s authorttive
precedentsin defning Indian rights; athfuly repested and adhered todespite thei acist judicial
language of ndian savagery, hey function a signs taken fr wonders n the Supreme Courts ndian
v docisions (seechapters 10 and 13

Johnson v. Mclntosh
“The Supreme Court’s unsaimous decsion in Johnon v. Melntosh, written by Marshall in 1823, i,
witho question, the mostimportant Indisn ights apinion eer issued by any court of aw inthe
United State. s sgaal importance i the Supteme Court's Inian lae derives rom th fctthat
Johnson ncorparsted the Essopen colonial ee's “doctrine of discovery” s the oiginating source of
Indien rights unde U.S. w2 n s case i which Indians vt even represented (the legal
controversy in Johnson was between two non-Tadian pacies Gghting over legal il to the same.
picceof and,  parel that had onee beenoccupied by Indins), Johnson keld that European
“discovery”of Idian-oscupied land i the New World, in Chief Jusice Marshall'soft <ited words,
gave i 1o the government by whose subject,or by whose authoriy, it was made, against allother
Baropesn governments which e might be consummated by possession. S5

According o the crehullyseiptelegal istory leson that begins Marshall’s pinion, the princple
of whit racial superiority asseted by the docrin of discovery and validated by the Supremme Court
in Johnson was pat of the colonial-era Eazopean Law of Nations. The two-sep process—discover
and consummate by possesion-—legalized by the discovery dociin was rlied upon by allthe
colonizing,“great nions of Earope, Marshaltelsus to jusiy their claizs to superor rights e
allthe lands held by the ndian rbes o the New World:

On thediscoveryof this immense continent, he gret ntions of Europe were ager
‘appropriat o hemseles so much of i as they could respectively seguire. s vast extent
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offerd an smple el o the smbiton snd enterprse of al.

“The fac that there were Indians aleeady living upon these vy discovered ands dide' mateer
much as fa s the irst European discoverr's superorrighs undes the discovey doctrne were
concerned. As Marshall explsned, the charecter nd reigon” o the New World's inhabitans
“afforded an spology fo considering them a & eople o whomthe superior geniusof Europe
it lim sn sscendancy. " ndian ribs, i other words,were presumptively regarded under the
discovery docrine and European colonal-a conceptionsofinernational aw s a inferir race of
peoples ko could be lawlly congered and eolonized. Conquest, infact, perfeced thesuperior
ile o the European ntion that s sequied th rightsofdiscovery o the lands oscupicd by
Indiens under the doctine.

‘According o the colonial-era model of Tndian rights hat Marshall begins o adumbrate in
Johmson he doctine of discovery provided a much-necded organizing legal principle of colonial
sovernmenlityfor Europeanstoregalate and apportion theirconquests and s o “ascendancy”
ver he Tndians of the New Word. The European colonial povers, in Marshal'sflctous words,
“woreall i pursui f nrly thesame abject, hat s, contol and enpi ove the lands of pon-
European peoples decmed nfeior by Europeans. It thereforebecarme “necessary in ovder 0 avid.
conflcing setlements,and consequent war with exch othr, 1 esablish a prinepl, which ll
should cknowledge a the aw by whichthe right of acquision, which they allaserted, should be
regulatedas betwoen themselves” That“prncipl” of whit racial superoriy under European.
internaional v, s Mrhllnoted, was essbodicd n the doceine o discovery. The doctine of
iscovery sssined the exclusiv Jegal ight to conguer and colonizeth Indian ribes of North
‘Americatothefirst European nation th had happened to“discover” and then effectivly occupy
ther lends 7

Likeallth other European olonizing nation-sate, s Marshall explained, the Uited Sttes, as
Suceessor o Grest Briansimperisl iteress under the European Law of Natian, recognized this
foundational principl o whit racia superority and applied i o the entire North American
continent.The United States had ncorporated the doerineof discosey a the orginal legal souree
ofits exchusiv colonal authoricy ove Indian trbes and the ands they ocupied:

“The United Sate, then, have unequivocaly acceded 1o that geeat and broad rle by which
tscvilze inbabitants now hold this country. They hold, and asert i themselvs,th ttle
by whih i was acquired. They maintain, a all obers have maintained, that discovry gave
a exclusiveright 0 xinguish the Indiss itk of occupaney,cither by purchase r by
conquest

T bighly distinctive elementsof Cief ustce Masehals ssodel of Indisn ights s be s
lesrly esserging outofhis opsion fo the Caur in.Johnson,Firs i th overarehing prisciple of
Earopean racil and cultural superioiy ove the Indians of the New World. Because of ther savage.
“character and rligion, Indians wereregarded asinfrir peoples with lesser rights 0 land and
teritoral soveregaty undr the Earopean Law of Nations They theefore could beLawfuly
conquered and colonized by any Easopean-derived naion that desized to undertake the ffor 1
Second, the doctrineof discovey functioned under the European Law of Nations s partofa
transnational egal dscouse,considered ashoritative, for regultin the claims o Esvopess racisl
‘Superiorty over the Indian tibes of the New World. According t the Marshll Model o Indi
Righis, under this principl ofwhite raisl superiority he ights ofconquest and clonization
belonging to Great Bitsn as fist Earopean discovere of the tribes of North America and the ands.
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belonging to Great Bitan as fist European discovere of the tibes of North America and the ands.
they occupied had devolved tothe Usited States when i won the Revolsonsy Was. Uscder the
doctrineof discoery,the United States possessethe exclusve right o extingaish the Indian tle of
occupanes, cither by purchase or b conquest 22

Athind distinceive clemsent o the Marshall Mode o Indiss Rights lso can be ssen at work
thsoughons th text of Johnson, Mssshal ses the s stercotypes and imagery of Indian sevagesy
o validatethe denial ofIndizn rights in Johnson tha the Founders hd sd toconsteuc their
exclusionary ndian polcy pradigm following the Revoluionary War.

“The Cour’s discusson of Indisn righs inthe case, in foc,expresely reprises nd eles spon this
Sumili lengusge of ndisn savagery the the Founders had originaly appropristd ss pare of theis
systen of colonisl governmestliy. Marshall uses his Jngusge ofrcis in Johnson to jusiy ssd
excuse the princpleof European white suprermacy that had been asserted by invading Europeans.
under the doctine of discavery

But the rbes o Idians inhabiing this country werefere savages, whose occupation was
war,and whose subsstence was drawn chifly from the orest.To leave them in possession
of their county,was 1o leave thecountry  wildernes; o govern them as a distinct people,
was impossible, becausethey were s braveand ss high sirite ss they ere frce and
Were ready 1 repel by arms every atempt on thei ndependence £

At another poist in is opinion, Marshallagan usesthis anguage of Indian savagery and
implacsbility tossset that the “charsctr and habits ofthe people whose ighis have been wrested
from them” provided *some exeuse i no ustfiction fo the legal principls adopted by
pr——
¥t s th inevitable consequence o this tat o hings? The Europeans were under the
necessiy cithe of ahandoning the county, and reinquishingthei pomposs haims ot or
of enforcng those claims by the sword,and by th adoption o priscipes adapied to the
condition of  people with whom it was impossibl o mix, and who could not be governod
. distnet socety,or of remaining in thei nclghbouhood, and exposing themscles and
ther familis to the perpetual hazard of being massacred 21

“The chiefjustcs even resurected the once-inspring Revolutionary-ra efains of Washington's
“Savage as the Wol” ndian polcy paraige in describing theineviabl process of white
ispossession of Indian land that had charscteized the istry of Europesn colonization f the New
World,

Srequent and bloody wars in which the wites were not abvsys the sggressors, unavoidably
ensued. European paliey numbes, nd sk, prevaild. A thewhite popalation advanced,
that of th Inians necesarilyreceded. The countey i the immediate neighbouhood of
agriclturists became unfit fo them. The game fled ino thicker and more unbroken foress,
nd the ndisnsfolloved. The so, o which thecrown orginlly claimed title, being no
longer occupied by it ancient inhabitants, was paseled out acsording to the il of the
sovereign power, andtsken possssion of by persons who claimed immedisily from the
crown, or mdiatel, theough s geantoesor deputies 4

Besidesits udicil spproprition and esrticultion of the oranizing acist belief hld by the
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Founders—that savage Indian tribes could be lawfully conguered and colonized by Buropean-derived
peoples—the Marshall Model o Indian Rights as claborated in Johnson put forward one further
isinciveelement,ane hat comes tosssume & ertcl ol in many ofthe Supreme Coure's most
importast future ndisn Jo decsions, This fousth clemest seeks to explin end defend the Supreme
(Courts passive nsituional roe inenforcing and pepetuaing the Founds racist vison o Indian.
rights under U.S.aw. Very much as Chief Justice Roger Taney would n hs Dred Seottopinion (see
chapter 2, “The Founders Made Him Do 1), Marshall went o geea pains i Johnson to explain why
the Court shouldn' be blasmod forsanctioing this racialdictatorship. Though admitedly “cpposed
tonatural ight, and to the usages ofcvlzed nations, the doctrine of discovery, Marshal dclared
i Johnson, was indispensable o that system under which the county has been setled 25 1n oher
words, it s the "systess” of clonial govesnimentalsy sdopted by Europeans i the New World and
‘unequivoeally acceded to by the Founders that required the Cour:to rle the way t did i Johnson .
Mclntosh. s Marshall explsined, th princple of rcial discrimination contained i the discovry
docrine i been “sdapted tothe ceualconditon of th o people” and“may, peheps, be
supported b resson and certainly cannot b reected by Courts of fustice ™26

“The European Law of Natons'discovery doctrine and th system of colonial governmentalty
‘perpetuated under i eflected th disiledlegal experience of more than two centaries of acial
‘wartareand ethnic cloansing campaigas brough by Europeans againt the Idian tibes of America
In Johnson, the doctine wes appropristed by the Cour o iveleg) snctiontotheprivieges of
‘agression and racial supeiorty ssseted by Europeans in the New World. The Supreme Cout,
Scoording to Marshall was & cresture and instrument ofthe sysesnestablished unde th doctsne of
iscovery an the European Law of Natons. The Court wastherefore powerlss o resst the
doctrine’scontinuing fore i nterpreing Indian rights under U.S.law. As Marshal himself
fumonsy declared in Johnson, Congues gives a tle which the cours of the conqueror cannot

deny

‘As measured by today's racial sensibilie, Johnson v. Melntosh hasto be considered one of the
mos: gy acist, nomeglitares, undeimocrstc, and tercotype-nfased decisons ever issued
by the Supremme Court. I elvates  European colonal-ra fantasy of whie racil supremacy and
dictatorship over etiro continents of nosconsenting, non- European people o a skeetal principle
ofthe US.logal systm. From our prosent-day, supposedly more enlightened, post-Brown acial
perspectiv, Johnson v. Melntosh ranks with Dred Scott and Korematsu as one of the most
disturbing example n legal sty o e Suprerme Couet’s unconstrained and unappelable relisnce
o negtive racial stereotypesints declarstion ofth refgning and supreme aw ofth Jnd. 1
Johnson . Melntosh were tobe issued today as a binding logl precodent by the Cours he ustees
decision would beregarded s o only being i bed racal st bt s grossy vicltive of  host of
contemporay international uman rights standards relaive toindigenous tibal peoples 25

vy majorstandard.seting and adjudicative body in the contermporary nternational humar,
rights system that has examined therights of indigenous peopls has conchuded that sates have .
obligation torecognize and protect indigenous peoples’cukural srvivl andthe property rights
sustainng thiecontinued existence i 4 postolonial word. Furtermore, unde the evoling norss
ofthe intermational umn rights systen in the wenty-fistcentury, states have & clar duty o
‘meaningfully consult with the indigenous communitis affcted before taking any logl actions
interfeing it their human rights, most patiulasy with respect o the lands and natural resouces
thatsustain thei clturel nseit and survival ss inigenoss peoples 29

Bt Marshalls opnion fr the Supreme Cout in Johnson imposed the European colonial-era
docrineof discaery on trbes in s cae n hich Indisns were noteven repesented before the Cout,
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doctrineof discaery on trbes n s cae n which Indisns were noteven repesented before the Cout,
Furthermore, s judged by contemporary standands tleast, hrough his se of racs:lnguage and.
imagery a erea uncturesin his opinion in Johnson, Marshall showed himselftobe thoroghly
bigoted and biased against Indians i & very important case nvolving ther most basi human ights
s indigenos people. He showed no discomfort o embesrassment at all n using the ¢ word, that
s, “savages,” o descibe Indians and to sty theie esse rights under U.. v n s piaion in
oson % A contessporssy readin ofthisfoundstionsl precedent of the Mrshall model strongly
Suggeststhat th gresest chiffustic of altme was also ome of the mos Tndianophobic, racist
ustcesof all tme, st least ehen it came o givin his opinion on Indian ighis n the “great ase of
e ——

Whether Marshall was 2 "sacis, s defined by ourown more highly refined, Swenty-fis century,
‘post-Broun contemporary cial sessibiltes,or whethes he reslly meant allhe Eorrbl,
misinformed things he ssid sbout Indisns in Johnson, however, s questions tht are quie beside
the point that needs to be made abous thisfoundational precedent of the Supreme Court' Indian
s With especttoth Jgalprinciple esablished by th cas, what should really matte o us s that
‘Marshalls easly-nincteench-century opsion fo the Couet denied Indian tibes the same rights 15
ther Buropean colonizers because ndians were rogarded, under the European Law of Natons and.
the doctrineof discovery, a5 an nferior raceof savages. What should really matter, therclor, i
terms of our present.day understanding of Indian rights s nterprezd by the Supreme Court isthat
Jofnson . Melntosh i sl he eigning and supreme v of he and n the nited Staes. In fac,
unlike Dred Scot, s antiqusted and diseedited nisetsenth-century counterpart minoriy ights
decision negsting blsck Americsa ights o citizenshi, Johnson v. Melntosh sad the stezcoype-
infused model of Indian rights that i incorporates o U.. aw arerelied upon feguenty and
without any formofdiscomfoe, embarrassmen, o even qualification s governing the Indian rights
decisions o the present day Supreme Cour: uscices (s chapter ).

No ane presentysiting as a justce on the Supreme Cour:scems o have the least problem with
ofnson’s legslized presuesption of Indisn rcial infrioity s incorporation into U, I of &
Earopean colonial-erakgal doctrine o conguest and colonizatin, s use of  aniquted racist
Sudicisllangusge of Indian sevsgery o define Indiss rights,or s declration that th fustices can
unforcanately do nothing about th resuking whiceracialdicatorship imposed upon tribes
Marshals opinion in that 1823 precedent i sinply regarded asstare deciss by the jusices snd by
s prest-day sdvocates s scholac o the Cou' Indiss Jw s well,Like sigas takes for
‘wonders, he ightsdstroying jurspathic force of Marshalseaely-ninescenth-century perpetuaton
of alanguageof Indian raciliferioriy i sl regaded s a ital, authortativ procedent n the
present day Supreme Court’ Idian lav.

Marshall’s Opinions in the Cherokee Cases
In Jonson v. Melitash, Marshallid st  model of ndisn ights with four larly idensifisble
lements organizing i approsch to defining the egal eltionship beween Indian tribes and the
United State. This four-part model of dian rights adumbrate by Marshall would come to exercise
 profound and diseciv impact on the Supreme Court's fuure Indian v decsions 2

Fistand foremos, the Marshall Model of Indian Rights recognizes th excusive right of the
‘United State o exereise supremacy ove Indiantibes o the basis of the Indians presumed racisl
and clturlinfeririy. The Marshll model the spplies the European colonial-exa doctrine of
discovery s  egalativelogl princpleto defin the scope and contentof tht righ o white
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privlge s coverng theentie continent o North Americs, Addiionaly, the model perpetutes &
long-estabiished angage o acism to justify th spocificse f rights and prerogatives of conguest
and privloge under the discovery doctrine. Finally it absolves the jusices or prpetuating he
iscovery docrine a5 part of US. Law by viewing it s “indispensable”to the European-derived
“system’ ofclonial governmentalty “under which the countey has been sitled.”

Chie Justice Marshall comtinued o apply and refine these basic clments whick h fist cutlined
in Johnson in s two subscquent conrolling opinions or the Supreme Cour:, Cherokee Nation .
‘Georgia, decided n 1831, and Worcestev. Georgia, decided in 1832, Referred to collecivly by
Indian law scholarsand advoestes s the Charokeo cases, thse two seminal decsions complting the
‘asshal Trilogy were ssued by the Marshall Court i divct response o the Cherokee Naton's
efforts o prevent thesateof Georgs from extinguishing th tribe 25 a distine, slf.governing.
Socity within s borders.

‘Under the state-controlled orm ofwhite raial dicstorship that Georgia soughs t impose upan
the Cherokes, ibal sel-govesnment and teritorial ights would be shlished. Stripped ofthis
bl ciizenship and lands, individual Cherokees would be subject 0 the onerous,rcially
diseiminatorylogl regionaimposed by Georgiaon all fre persons of color” wihin s sovereign
borders. Aslegaly designsted second-clas ciizen ofclor, hey old be unsble o testify i “any
Suitin sy courteresed by the consitation snd Jvs of this stte to which s white man may be &
pary They would be unable o vote, nable o sceve i thestte milia, and unable 1o send thle
children to Georsi's publi shools under th racial spartheid e that would apply o the
Cherokees under state jusisdiction 33

“The Cherokoss, after being rebuffd by Prsident Andrew Jackson and his Demoerat-conteoled
‘Congres in the pleasforprotection of ther rights under hei reaies nogotiated with the United
State,surned o the Supreme Coxe in a efor o blosk Georga from extending s racis regime of
State laws overthetibe'sfedeally stablshed,traty-guaranteed reseetion 4 The Marshall Court
e just sbout everyone s i the United Staes, including the Cherokees—quic clealy
recognized at the time fus what Georga's assertons of state furisdicon and sovereigaty over the
ribesfoderally reserved eretoy would mean for the Cherokces, who would be legally treated as
rce persons of colorunde Georgialaw if they remained inthestate."The “Cherokee odes” were
designed as the et strik in an echnie-cleansing campalgn that would enablethestate o take
controlover the immensel valuabl Indian ands vithin 1 borders and make them avalabl to
‘Goorgias whie ciizen farmrs and plantaton owners 33

“The legalizedform of whic acia supremacy that Georga sought o impose spon the Cherokee
Nation andisseseration was uliesaely designed 1 forcethe trbe o accept removal 2 an Tdian,
Teriory beyond the Mississippi River. Today,such ethnic-clansing activiteson the part o any
government inthe world would be decmed a rim of genoeide, punishable by internatonal la. In
carly-nineteenth-cestusy Ameris, foced selocstion snd resettlement, i th form of Congress's
infamons Removal At of 1830, s the ofici), lgissced policy of the U.S. edersl government
toward ll the Indisn tibes et of the Mississipp River 7

Cherokee Nation v. Georgia

In Cheroke Nation v. Georgia, the Cheokees fld st sgainst enfocerment of GeorgiasJws an.

ther teritory undes Arice 1 o the Constitution, which grante orignalfurisdiction tothe

‘Supreme Court i suits between “foregn states” and *stats” of the Union, such a5 Georgia
Before ven examining the substantiv loga ssues invalved inthecase, Marshall,




