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1d-year-old girls who were working in a corn field removing tassels from stalks of corn did
noi lead to an OSHA citation because Investigators i:un;luded that it was not a recognized
hazard *' The girls were electrocnted after stepping into a pool of fain water that became
electrified because of a m..JluuLtmmng power supply for the iFrigation systemn. In conerast, a
court rejected an energy company’s claim that the collapse of @ crane that was being erected
o dn oil rig was not a recognized hazard** The court said that there was credible expert
testimony anr] evidence from safety manuals supporting the vizw that the indostry recognized
the hazard. There were also feasible means of abating the hﬂzard s the operdtion could he
performed using w rorkers stationed on the ground rather than on the vig itseli

Even I:houqh the general duty clause provides ()8HA with gn important weapon for
contesting unsafe can&ltmus—une that does ngt rely ¢n the g[aaal—pﬁo_e standard -setting,
process—it can be difficult for the agency to prove that hazards that have not been the
subjects of safety standards are nonethzless recognized and that there are feasible means
of abating those hazards. In Sea World: &f Flort Pirez, the court reviews OSHAS use of
the general doty dause o cite the marine pﬂrL Hlowing the death of one of its trainers in
a killer whale-attack. The circurmstan ase are unusual, but the questions it raises
are of broader interest. :

Seaw.ﬁfld of Florida v. Perez
748 E3d 1202 {D.C. Cir. 2014)

OPRINION BY CIRCUIT J UDGE; by rolling over. Instead, the 'ljler‘whale grabbed her

ROGERS

SeaWorld of Flarida; LLE,
Crlardn, Florida, that is desis enterlain and edis-
cate paying customers by dis p and studying narine
animvals. Following the‘déath of oné of SeaWorldstrain-
ers while.woeking in clos&icontact with a killer whale

theme park in

during a pEIi’ﬂrmallLe. the Oocupational Safety and
He:ﬁth Rw;ew & nission found Lhas: ‘?ea\a‘mrid had

th A:i of 1970 by exposing I:hE trainers
ca) remgmzed hazerds when worhn;‘ in close contact
with ‘_ et whales during periormances, and that the
2t procedures recommended by she ‘iecmt&ry’
bm were tmsub!e %e:ﬂ\*m id Lh&[léng&x the 3

Adilience in a pool at

during a performance before ad I
aficheau was peclined

Sharmu Stadisim in Orlanda. 3

and pulled heroff the platﬂ:}rh fita the padl, izfising 1o
release her. She sitffered 3 atic injuries and drowned
as a result of Tllli-_ums‘-;n.t it

The !&ECI’EE}‘\ Tabor issued thres citations {o
SeaWorld affer sn-iffvestigation by an Dccupational
Safety and Health Administration (*05HA") compliance
officer. Oyl the second citation is at issue. It alleged
twao instahces af a "willful” violation of the general duty
clausg Tor exposing animal trainets to the recognized
”hazardf, of d:owmng or injury when working with killer

» whales during perfarmances. The first instance related
¢ toantmal trainers warking with Tililcum beingexposed to

“struck-by and drowning hazards” by being “allowed
unprotected contact with Tilikunr™ while conducting
“drywork’ performances an pool ledges, slidecuts and
platforms” In Sea'Werld's terms, when trainers are out
of the pool or on submerged ledges calted “slideouts”

in water no deeper than their krees,; their interactions
with letlter whales are called “dryweorle” Any interaction
in deeper water is “waterwork” * * 7 The second instance
concerned animal treiners working with ldller whales
other than Tilikum who were exposed to siruckaby and

H Bruce Ralfzen. ”Ub!—l;& “ I.U bipk [ssue {ir.atmns for Deaths of Teans Liccnncutc& tm Jlinais Lﬂm:m}d Daify

Lazbor Repori lu{lmuary 35, H112), A-140.

22 ALME Ensrgy Services v OSHRC, 542 Fed. Appe 356 {5th Cir 2013)
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drowning hazards when they were “allewed to engage in
"waterwork' and 'drywork” perforniances with the killer
whales without adequate protection” * = # TheSecretary
proposed a penabty of 570 004,

* * * Observing that OSHA has "no specific stan-
dard” regulating enyployees working in dose contact
with killer whales, and that the Secretary had presented
no evidence SeaWorld had a "heightened awareness of
thie Hlegality of its conduct” or manifested "plain indif
ference to employee safety!’ the AL] found that vieks-
tions were “serious, not “willful)' and imposed a fine of
$7,000.* * ~ SeaWorld petitlons for review of the genera]
duty vielation:

The general duty clause of the Occupational Safery
ard Healih Aet, provides: “Each employer | §shall fue
nish to each of his employess emplﬂ} ment and a place
of ermaployment which are free from recognized bazards
that are causing or are likely to cause death or serl.
ous physical barm to his employees” " _ . |T|his clause
enables the Federal Government 1o provide fon the
protection of employees who are working under such
unigue cirrumstances that no standard Bas yet beep
encted to cover Ilm sitation” = < ? .

*To establish a viofation of the General Duiy, Clause, ‘
the Secretary must establish that: (1) anactivity
dition in the employer’s workplace pregénted o,
to an employee, {2) either the employer orthedhdustry
recognized the conditian or agtivity 254 hazard, {3) the
hazard wis likely to or actually.causeddeéath or serious
ph;. rsical Tarmm, and {4) a {exsihle means to sliminate or
materialy reduce thét hagard exis

Tempering the ranae nf “portential remedies lwat might
be imposed upon findin’ violdon of the cliuse, the
court Etp]mned Secretm y must prm?e that a

BeaW oria contests only the second dnd fourth ¢
ments regarding recapnized hazard and feasibilit
Pu-st Seaiworid u.crntends ﬂlat the Eindmg 1hat it

i:]r*
caunot constitute a .lELOﬁIl!.{'EEi hazm_ri. Thard
SeaWorld conterds that the becrﬂ!ﬂr}rfaﬂed to prove fea-
sible abatement methods {or that $82World had already
implemented these measurés), and that the ALJ Failed
ta consider evidence these abatement measures present
additional hazards and erred because eliniinating close
contail changes the nature of a tralner’s jobr. * *

- team of experiencet

. bezause all whales behave differently and it

Whether a work condition poses o recognized has-
ard iz 2 qestion of fact. Substintial evidence supports
the finding that "drywork” and “waterwork™ with kilter
whalss were recognized hazards. Tilikum is ¢ 33-year-
old male killer whale with known aggr essive tendendics
who in 1991 killed a whale trainér. af a miarine park in
Vincouver, British Columbia, SeaWorld had established
special protocels for Tilikum, which prohibited “water-
work” and, among other things, Tettived non-killer
whale peraanme] and guests y five feet behind pool
walls or three feet from Tilikints head, indicating that
SedWorld recognized thepossibiliey of harra ta peop]e
standing oulside ol he | ol on Jand. Althowgh ° dry
work” withi. Tilikunr ptmucd SeaWorld Limited it to
rainers wio used exira caution,
The cantion with #hich SeaWorld treated Tilikum even
when trainers were poolside or on “slideouts” in the posl
mdlcates Ehiaf it recognized the kazard the kilfer whale

Tt safe.
As to orher killer whales, SeaWorld suggests thist clase
contact with these whales was not a recugnue:lhamrd
Ancident
reports help SeaWorld improve tzining, But HSeaWorlds
Incident reporis demonstrate that IllLCng]lEﬂ the dan-
ger its killer whales posed o Imluep‘. molwithstanding its
Fratacals. Ar the thime of Ms,, an;cheaus death, seven
killer whales were at.the Orlydd’park. Even though
SezWorld had not lecarde l]nud;zm reports en all of
its killer whales, a substaiitial portion of SexlWorlds
Eiller whale populatioi’ 'had at least one reported incl-
dent, The ALJ ﬂlsn telied on the many comments by
SeaWorld may g’ement persminel, mdudm;,, cOTpoRlie
curaters of ghimal training, who described the need
fer "utu:m ‘around killer whales generally, not only
arbudicertain killer whales, Killer whales bit trainers’
hady parts on several occasions {although net gener-
ally puncturing skin) and in 2006 a killer whale pulled

-4 trainer underwater by the foot and subinerged him

repeamed]y for approximately 10 minotss, Althowgh ilds
incident ecourred during “waterwork? substantial evi-
dence supports the lmﬁing with regard 1o "diywork” as
well. On numerous oecastons, trainers fell or wers putied
inte the water, as kiter happened with Tilikum and
s Branicheau, or killer whales lunged out of the water
towsdrd trainers. These ingidents constitute substantial
evidenceto support the ALJs finding 1hat “drywork” was
alsg a recogiized hazard,

SeaWworld’s pasition is that worldng with killar whaies
was not @ recognized hazard be;ame its wraining and
safely program adequately controfied the risk To train

hat it considered its protocals rendersd |-




Printed by Stanleyprmcess@yahoo com. Pr1ntmg is for personal prlvatc use only. No part of thls book may be

reproduced or transmitted without publisher's prior permission. Violators will be prosecuted.

Chapier 14: Dconpational Safety and Hezlth 561

its killer whales, Sed World uses “aperant conditioning” to
temforce desired behaviors with food or other rewards R
alse trains #s emaployess whe work with killer whales to
recopnize partieular behaviors thit it calls "pracursors)”
which indicate that the killer whales may act aggrassively,
and keeps detailed incident reports of when its killer
whales had behaved aggressively or otherwise undeyir:
abdy fovward trainers, including puliing trainers into the
paal. The Secretary presented evidence that the killer
whales posed a hazard in spite of SeaWorld s safely mea-
sures. On multiple vecastons, including the death of
Ms, Brancheon, SeaWwlds incident reports indicated
that the killer whales showed no hnunediate precursors
of aggressive hehavior or ignored SeaWorlds emergeney
procedures deslgned o make them cease aggressive
behavior. Statements by Sea'World managers do not indi-
cate that SeaWorld’s safety protocols and training made
the killer whales safe; rather, they demonstrate SeaWorlds
recagnition that the killer whales interacting with teain<

ersare dangerous and unpredictable and that cven senior ™

trainers can enake mistakes during perfnm‘mnces, and the
managers repeaipdly neged caution in mjr_ gl
Ikli]fzr wha!es The ev:dem.e Lbus suppoy :

gmply require that 't.hey
confinue with increase ty measures. SeaWorld itsell
has limited humgn intevactions, After Ms. Brancheau’s
de.ﬁh it 2010, SepWorld ceased "waterwark™ with all
It also imposed dls&ame between

euwen c-ther killer whales and u:um:ls durmn
Theseé self- imposed ilmlmtmm are re!evant tu

trainers is essenl:m.l 1o its businéss, NN h_“' ‘a\‘.’arld
ever argued that limiting interactipns 1ij-the way that
the remedy raquires woudd have & detriniental economic
impact en its profits. * * *
To ilie exteni Sea'World

niding that close contact
is intepral io cléaning dnd cifing for their animals {Le.,
"husbandry”), and ihat it Was arbitrary and capricions to
finda I'ECCIEIZIIZEd hazard in the perforinance context bnt
not in the nusbandn comtext, its pamtmn is umfeunded.
Congact during husbaﬂdry was not at issue before the
ALJ or the Commission. Repardless, although some

aspects af husbandry may fequire close contact, aceord.-
ing fo SeaWoild’s vice president for veterinary services,
many provedures can be conaducted in a medical pool
with a lifiing bottnm thal restricis the killer whelds
mobility, or can be performed from peolside behind 2
shart wafl, * ==

SeaWorld’s supgpestion 1fist bacanse trainers “formally
zecepted and contrelled el own exposure to. . . risks)”
the hazard of dose contact withkiller whales cannot be
recognized, contravenes Congresss decision to place
the doty to' snson fe and healthy worlplace on the
Emp!m o, notile Emplnyee This court has [mlg held

; ta.:y and the Commission cowuld also rea-
wnab v determ:ne ihat the remedv dﬂes Dt go to 151& :

in 2014, and it lq.mpnmﬂ[} suspendtd water
after other incidents, such as the !‘Jllmg af. rainer by
a l{ﬂl&r whale in 2009 at anon- SeaWnrld }

and trainers dm?mg df}"ﬁl’ﬁll\ ,'LlJlu.un can suﬂ peltnrm
almast the same behm iors per

performmg in c]qs:e ph}fsmﬁl contact with liller 1.»*lmles
dn not remave heﬂ‘y?m!d from its obligation under the
General Dmy st prosect its emplovees feom rec-
ngmzed hamrds e

A]lihaurr’h this case is anly about a single “entet-
rajnstient show? our [dissenting] colleague repet-
etlly gharacterizes this case as being about the “sports
fmd entertainment firdustrivs” No one hay described

- SeaWorlds klller whals performances as a “sport” and

a logal argument that the *sports industry” should ot
be regulated by OSHA can be raised when and [EOSHA
atrerapig 1o do 50, ** 7 [Olur cetleagis is simply wrong
in saying that OSHA has “départed from tradition and
stormed headlong into a new regulatory arena” invely-
ing entertainment shows, [ fact, this i§ hardly the first
thne that OSHA has regulated the working conditions
of such showa. = = * Many traditional industries can be
extremmely dangerous to their employees: construction,
metal pouring. lngging, welding, fitefighting, roofing,
electrical power line installation, handling explosives.
Yet these industries have been regulated pursuant 1o
the Qecupational Sakety and Health Act, notwithsiand.-
inp that emplovers could claim their empioyees were

L)

also “willing participants” “even in the face of known
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phiysical risk” or that the employess ware taking part in
“the ‘normal activities' intrinsic te the indostry”

Our colleague’s main point appears to be that the
Siecretary and the Commission were arbitrary and capri-
clons by falling 1o reasomably distinguish SeaWorld's
kliler whale shows from the NFL and NASCAR. Its ali
or nothing, the dissent suggests, Either OSHA musk
regulate SeaWorld's killer whate shows and the MFL
et NASCAR--or it cansiot regulate any of the three
because no rational distinction is pussible. B SeaWorld
affers nothing w show that i raised the NFL/NASCAR
hypethetical before the Commiission. = * * No principle
of administrative law requires an agency fo anticipate
and distinguish a hypothetical that a party did not raise
umtil its suhsequent appellate briefs, Perhaps when
squaredy Fared with that question O5HA will accept
the dissent’s argument that , - . it cannat regulate spenis
regardless of statatory text because “Congress could
not kawve intended” it. Ferhaps OSHA wili 8y .. . that.
physical conract between players is "intrinsic” o pro-
fessiomal foothall in a way that it is not to a laller
show. in any event, no principle of law requiteza ¢ urt,:
when reviewing a ctation based on specific facts relat-
ing o one of several kinds of entertainui nt showes put
on by a single eraployer, 1o veach be
and decide the hypothetizal applicati
anmilerinduslrjr. e

Furthermore, * * * had Congras
and unhealehy performane
industry 10 be beyond the =
tion, it muld hau mcluded B1

the s;ahxte o

de.& all unsafe

would mqmre éxemption of its
of all entertainient performinces.
a) evidence supports the ALTs findings
Ie for SeaWcrrld 1o abate the hazard to.

between irainers: and killér v.hale:., mosf nﬁtably bacause
SeaWorld has impleménted meny af these messurés.on
its own. When an employer has éxisting safe by ‘proce-
dures, the burden is an the Secretary to sheiv 1t those
procédures are inadequate. The reco; d avidence showed
that SeaWorld's training and proto net pravent
continued incidents, including the Submerging and bit-
ing of one trainer in 2006, the Lifling of a teainer by a
SeaWorld-trained and owned ldllér whale in 2099 at an
amusenent park ia Spain, and Ms, Brancheaus death
iy 2018, SeaWorld employees repeatedly acknowladged

- foe & six-month extension of the abatement.
wizwr of SealWorlds difficilty in scheduling mu consult-

thie unpredictability af its ldller whales, This record evi-
dence supperts the ALTS finding thed existing protosols
were inadequate to eliminate or matertally reduce the
hazard to SeaWaorld's trdiner employees performing with
killer whales.

Abatement is "feasible” when i1 is "emlmmiully
and technologically capible of being done” After
Ms. Brancheaus deatls, SsaWorld:required that sl
trainers work with Tilikum. from a 1 imurm distance
or behind 2 barréer, anud “waterwork™ céased with all of
its keifler whales. [llmp!ementmg the ordered abate.
ment is feasible L'ifu.ause it would involve extending these
practicss io ai] !-:lﬂer w[‘nles and into the fofure, As the
AHJ noted  SeaWorld had nét argued the Secretary’s pro-
pmed abatament W5 nm economically or teclmo]ap,u
cally Feasible an" had altead}r implemented abatempnt
foy af least gne of its killer whales and neaded only to
sppl}r the s,in of similar protective contact measures it
used il Tnhkum to other killer whales. Consequently,
the & L!'Etn.l.l‘}’ was not required to specify the precise
manter in which abatement shonld be 1mp]ema.med_
That the AL} subscquently granted’ bea‘k‘mrlds-r uast

bslﬁntld] evis

ing experts, does not undermiine,
dence that SeaWorld conld feasibly abate the hazard
SeaWorld does not dispute that the Secretary’s shate-
ment meagites would m.ltermﬂ'; reﬂuce, ifnot elindnate,
the hazard killer whales f \7 fo its employees doring
performances, > > * ’

DISSENT[N_k PINION BY CIRCUIT
JUDGE K"\FFANAUGH

Many & events and entertainment shows can be
sxtreraly c[dngemus for the participants. Football. lee

‘ ki ckiy, Downhill skiing. Air shows. The civcis. Horse

acing. Tiger txming. Sranding in the batter’s box agairist
95 mile per hour fastball, Bull riding at the rodeo,
Skydiving into the stadinm hefore a football game,
Daredevil motoreycle jumps. Stack car racing. Cheer-
leading vaults, Boxing. The balance beamy, The ironman
triathlon. Animal trainer shows. Movie stunts. The Hst
gDﬁS an.,

But the participats in those activitles want to tale
pari, sometines even to foake o caréer of i, despibe and
occasionally because of the knewe risk of serious injury.
To be fearless, courageous, tough 1o perform 2 spoet or
activity at the highest levels of human eapaciey, even in
the face of known physical risk——is amonp the greatest
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forms of personal achievement for many whi take part
in these activities Americen spectators enjoy watching
these amazing feats of commpetition and daring, and they
payalet o dosa v -

The broad guestion implicated by this case is this:
When should we as 2 society paternalistically decide that
the parlicipants in these sporisand entertainment activi-

ties must be protected from themsdves—that the risk of

sigaificant physical injury is simply too great even for
eager and willing participants? And most importanily
for this case, who decides that the risk to participanes is
a0 hight

In the first instance, the sports and entertatnment
industries regulate themselves, often through roflabo-
rathon between management and participants, to ensure
that the risks are at least known to all. #* * *Sometimes
Congress, state legistatures, of state regulators jump into

she feay by peohibiting or otherwise regulating ceveain

sports or enterfainment activities. State tort law algy

looms os 2 significant consiraint in most farisdictions,

particalacly for ellegedly known but uniazned-of risks
to the participants, as the WFL has racenily e*a:pe; ‘emed
* 7 * But the Department of Labar, aciir
df:gree of prudence and wisdom, Tsas 1
tried to erretch its general authority u
regulate participants taking pari in the
of sports events or entertain; :

Inthis case, howevel, the
tradition and stormed-Jy
arena, The Departmefiissued a citation o SeaWorld
that effectively bans SeaWovld from continuing s long-
standing and popular (albeit by definition somewhat
1 which SeaWorld trainers play wilh
] nhales *E 2 Whether SedWWorld’s
_'snuw is uweas::mab[v dﬂmﬁrt}uq to participants and

ra_dmunall}
the Act ta
vl activities

:i'ftm'ent departed from
2 a new fegulatory

shouldhe banned or :hanged is a0t 1he guestion ﬁ)afm;r

2 %5

...,

In the Teading Palran cace, the Deparimen
fuad dssied a General Diury Chause cita
Corporation, a manufacturer of liquid
cals, fallewing a chemical explosion.at one of Patran’s
manufacturing facilities, The D ment afleged that
the inere “accumuiation” tn Peleah’s Rcility of a potel.
tially dangerous chemic netituted a recognized
hazard that Pelren had Tiled to eliminate. But the
Occopaticeial Safety and Health Review Commission
vacated the Depariments citation. In explaining why
the merg presence of a dangerous chemical could not

nated with _
activisy a8 defined witlin the méustl}r Tackling is pagt -

constitute a recogmized hagard, the Commission stated:
"Chviously, somie industrial activities are by their very
nature dangerous. To permeit the normal activities in
such an industry to be defined as 3 recognized hiazard'
within the meaning” of the General Duty Clause is “to
eliminate an element of the Secretary’s burden of proaf
atad, in fact, almost to provethe Secretary’s case by defi-
nition, since undar sudhca formala the employer ean
nzver free the workplace of mherem risles incident to
the business” Pelfron means that'some activities, theugh
dangerous, are anmng the "nornal activities™ intrinsic
to the mdus‘u’y‘ andl therefore cannot be proseribed or
penalized umider thia Generzl Dugy Clause, * **

In she sporis and entertainment fields, the activity
itselﬁf;fgﬁ;quenﬁ}"' carties some risk that cannot be elimi-
fundamentally altering the nature of the

5

wball, speeding is part of stock cav racing, plz}} 3
g iwith dangerous animals 4t part of zoo ad animal

~shows, and punching s part of bexing, as thosendus.

tries defise themselves. =™ * Here, SeaiWorhd hiss decided
that close contact between SeaWorld zrﬂh ers and whales
i3 an important aspect of its shows, * )

Under the current statutory schianse, Pelron preciudes
the Department of Labor from- enteunn the arena and
altering the activities of the partxcapanu-z in those com-
petitions or shows, wheihﬁl it be the NFL or NASCAR
oF SeaWorld. The [I_feparm‘mm aof Labar can no mre
tell the paeticipants fnd sports evend or eriteriainment
show that their acti¥ities are stimply loe dengerous 1o
perform than dt'could et} the Pelron Corporation that
ywere simply too dangerous to produce. * =7
o position Bere on whether SeaWorld—or for
that riatier the NEL or NASCAR—=should be subject o
tringent povernmeni regulation or lability, or

) Euther*mse should voluntarily make its activites safer:
¥ That policy question is tiot befure us. My fegal disagree.

meqt with the mafority opinion boils down to one basic
guestion: Who decides? Under current law, it is not the
Diepartmyent of Labor. 1 respectfully disteny.

CASE QUESTIONS

1. What are the fegal lssués in this case? What did the
appeals.court decide?

2. What things must be shown to establish a violatton
wirder the general duty clause of the OSH Act? How
are each of these elements satisfed in this case?

3. This case involves an wnustal harard faced by
employess ina business that produces ¢ untque form
of entertainment. Legally speaking, should any of
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that maiter? Should OSHA be able to regulate safery
in thie entertainment industry in the same manner
as any other industry? Why or why not? If 5o, should
this authority alsi extend to thi iealm of professicnal
sparts? Wiy or why not?.

. An undercurerent In this case s the claim that the
vegulation of safety by OSHA is interfering with
the basic business maodel and product of SeaWorkd,

Is that true? Why or why net? In general, should
OSHA be abie to ba.n actbvities, substanices, ar werk
processes becanse they are oo dangersus even if
they are widely nsed in an industry? Order the cle-
sure of inordinately dangeeons facilities? Why or
why not?

- Do you agree with the courts decisiont Why or
why not?

in Fobruary 2014, shnntmg I:mgan oM
A]lman hmihars,’fhe ﬁlm Was hiwor ool p]

miuscilogkalotal dtsnﬂ:!ers il‘u‘lSﬂs}i alsu réfare
repatitive stress 1njunas oreumblative rau

'handlars, nu_rs_as, nur5|ng assistants,sgq:&; c!ﬂrks and

B upatians w&th the hlghsst mmdenc :
i fral: nne particylar typa of
rroil ttmn wurkermpﬁulmr IEssing wnrkam-wfnund )
.th Tillly 42 paresiit of the workers at a ptant | i Bouth
1 amlma shawed evidance of carpal wnnst syndromes’

‘-:\th all MSD05 are causad by work activities, but substan-

‘Hal evidence exists that ri'iany MSDs ere work related
~and 'that 'ergnﬁnmiz iﬁ‘tﬁrvé‘ntians in workplacss can

OSHA's sffdris to devalﬁp #n wrpongmics standard
are another r:iﬂssrc |Ilustratmn oFthe highly | r:antentluus'

g In 1992 DSHA
glog an ergunumluﬂ
otcE of pm;lnsed rula
ma klng”:l A draf! standard was rele,assd in 1905, and as




