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Riser v. OQEF Energy

776 F3d 1191 {10th Cir. 2015)

OFINIDN BY CIRCUIT JUDGE KELLY:

Plainiiff-Appellant Kathy Riser brought suit in fedéral
districi court in Uiah a]legmg that Defendant-Appelles
QEF Energy Company {QE) discriminated againay her
on thebasis of gender . . ii1 viclation of the Bqual Pay Act
{EPA) [among other claims|. The district court granted
summary fidgment to QEP on el datms. ... [Wie...
revérsa . .. and remand [on ber Equal Pay Act t'!an‘m].

Background

Ms, Riser;a fifty year old woman, began working at Que-

star Exploration and Production Company (Questar) in
1997 and was promoted io the position of Administez:
iive Setvices Representative IT in 2003, Her listed jok

responsibilities inclunded managing a fleetof over 250

vehicles and performing various facilities-management
duties. She subsequently took on several additional
duties, including managing construction pro
several states. During this e, Ms. Kisg
Questar employee perfarming.fleet mar
farilities management duties,

On July 1, 2010, QEF mqspunﬂ
bm.ame lts I 1=1dcpe

EdLLEiEi that she had
.1]1 b-eptemher 2010, Ty!e_r

been performms; since
Bench bLmnth Riser

elapec’l o pay Llﬂ.SSlh.Lﬁl.Eﬂn s)rvrem for

1oh respnmnbl!mes were not cmns:dere "ﬁmé 4Is. Riser
asked Mr. Bench to change her tifle in salary, but she
recefved no Fésponse. '

Ar. Bench and his boss Vckendrick, stated
they received several complaints frorm QEP mansge-
ment about Ms. Risers b tisfactary performance
on 4 praject in North Do and her general nonie-
sponsiveness, Nevertheless, Mr. Benchs evaluation of
Ms. Riser for the year 2010 stitéd that she met or
exreeded expectations in all regards. During the dova-
tion of Ms, Riser's employment with QER she never

s hasr_d on mdusu’}r n.umpensatmn data, Thr_-.

received averbal reprimand, writtzn warning, sospen-
sion, probation, or any ather form of discipline,

in May 2011, QEP Lr;alad 3 Bew position tided "Fleet
Administrator” in pari bedause Ms. Riser bad logged
541 hours of overtime in the piior fourteen monshs per-
forming both fleet ddininistration and facilities manage-
ment duties: bis

provided a descripition of her flect
nsibilities, Jahich was used tu es.tab

“Byer M? l(hers ﬂu:t nmrnqemem dutms afﬂnn wn:h

cther duties, includm_g iﬁﬂ]’d]ﬂal]ﬂg"@&h&tﬁ mainte-
nance on 2 centralized basis, generatingyehicle repores

mananlng QE : Fa-iﬂitie's-and construction projects at
fledd officeg2dir. Bench and Mr. McKendrick stated they
cgnl:nq_gd to Eecaive c'e;mp}aints abowi Ms, Rizer's work
iy the North Dakota consituction project, which was
h hind schedule. None of these complaints were can-

_L:v’;*yed to Ms. Riser. And, QEP% legal counsel submitted
" multiple certified letters to the North Dakota contrac-

tor expressly blaming him fer delays to the project. In
August 2011, QEP began discussing 4 new “Facilities
Manager” position and spokewith fason Bryant, athirty
year old niale; about the position. Mr. Bryant previously
had been working as the profect tianager fora company
that was remodeling QEPx Dernwer offices.

On September g, 2011, QED terminatedd Ms. Riser
QEP stated that ks, Riser was terminated becanse of her
unsatisfictory performance on the Nosth Dakota proj.
ect. QEP did not give Ms. Riser any warning or place
hey on suspension or prabation prior to termination.
* ¥ % Shoetly thereafter, OEP hired Mr Bryant as
Focilities Manager, which QEV classified as a Grade 7
position. Me Bf}rant accepted QEPS offer of $86.000
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per year after previously declining its offer of $62,500.
Mr. Bryant’s primary duties were: (1) managing con-
struction peojecis, including at the Dremver corporate
office; {1) managing the Denver facility; (3) mainte-
nance and security at feld offices; and {4) supervising
employess at QEFs Dranveyr oftice.

Discussion * * *

A Equal Pay Act

The EPA prohibits wage discrimination “hetveen employ-
ees on the basts of ssx .. . for equal work on johs the
performance of which requires equil skill, effort, and
responsibility, and which are performed under similar
working conditiens” The district canret held that Ms. Risers
EPA claien failad an two grotrsds, First, bs. Riserconld not
establish 2 prima facie case of pay discrimination because
she did not establish that her job wis “substantially aqual”
tovgither Mr. Chinn or Mr. Bryants job. Secand, even if Ms.
Riger coutd establish a prinm facie case of pay discriming.
tism, het claini would fail becatse the wage disparity ivas
the product of QEPs gender-nevtral pay dlassification sys-

tem, a factor other (han sex. We éisagree on both ﬁmuuﬂ:._.

L, Prima Facte Cage
T estiblish a prima facie case of pay- dmcnnumtmn
under the EPA, a plainbff nwst demnpnstrate :
"{13 she was performing work whi.h wilg
equal to that of the male employees
slull;, dutles. supewssmn. Eftc}ri

sldermg the
nsibilities of

Eﬂ?med were bmm[i}r the samel 3y the mnle empiny—
£es WeEe panﬂ miore uud{u such circomstances” (JEP
dees not dlspu{e Ehm thip condiiions of Ma, Riset’s
y the same g5 M. Chinn or
. Riser was paid less; it simply
Riser'’s job was not “substantially equal”
Chinn or Mr, Bryant

stibstantisfly equal” for purpases of the EPA .
“equil skill, eftort, and respbnmbnlny" Thu-‘
determmaucm ti.u'ns on tha a-.tual LG]‘ltEDI nf the mh‘

effeet, of respnnaahlht} reqmred for the per ritiance of
johs will not render the aqual pay standa pplicabls”
That said, we have consistently held thal jobs that are
rerely afike or comparable are it ‘substaniially agual”
for purposes of the EPA. e

Genuine disputes of materizl fact exist as to
whether Ms. Riger’s work was "substantially equal” to
Mr. Chinn's. First, Mr. Chines fleet administeation doties
were carved directly out of Ms. Riser's duties: 3s: Riser

. 2 female employee performed additional duti

performed all of the fleel adrministration duties for QER,
then Mr. Chizn was lired and took on these responsi.
bilitkes. Ms, Riser even discussed her fleer adnyinistradon
responabilities with Me, Beach o prepare Mr Chino’s job
deseription and trained hins to perform these daties until
hér termination. As Mr Bench explsined, there wereno
tasks on Mr. Chinn’s job descriptiv {hat Ms, Rizer was
1ot previeusly responsible for pertmmmn the core func.
tions of the fleet administration Job reniained the same.
The districe court found.thal Me. Chind performed
two daties bheyond Mf;w Risgi’s: he “developed a nafural
gas vehicle progrant” aiid “rentralized the maintenance
Fanctions of the fﬁeeis. Hut( Ma. Riser stated she hag
began implementing | =3 prograns prior to ¥ Chinns
liring. Whether M fser was performing thess duties
is pricisely the typerof factial dispute that renders sum-
mmymﬂgmem inappropriate. QEF contends that the
johs were np? substantially equal because My, Chinn
of his time petforming flest administration
dune*; whereas Ms. Riser spentrnnghly 33% of her tilae -
on such daties and the remaining 674 of her time. peT:
forming facilities- -management dutles. But, the fact'that
beyond
amale comparsior does not defest the employees prima
tacte case under the EPA, {"iD]l!Teremem in skill, effort
or IEﬂpDﬂSlb!]li}' . do not justify [aifinding that two
jobsare rot equal under the ERA] ithere the greater skill;
effort, or responsibility is quired ufﬂ'u. !uwet'pmd sex™}
WNewvertheless, QRE reliesnn saveral cases for the prop:
osition that employéesado ftor perform equal work for
purposes of the EFA whitre *significant amounts of time
are spent on dif ul\s" But Lhe nature of the mba at
fssue in thesa ¢

=

Dv K nger per!bmled Lhe Eﬂlll‘Et} nt feet- adminmmmn
al were sventually passed to Mr Chinn. QEP has
0 presented evidersce tist the addidennl inge Mr. Chinn

gpent on feet administration necessarify meant he per-
[ormed more work. Akhough Ms. Riser only spent 339 of

lyer time performing feet administration duties, o reason-
able trier of facy right conclude that sha was simply more
efficlent than Mr. Chimn at nianaging GEPS fleet. That is
1 question for the tréer of fct.

Genuine disputes of fact also exist as to whether
M. Risers job was substantially eqoal to Me. Bryants
The parties agree that Me. Bryani, like Ms Biser,
managed construction projectsat QEFs field offices.
ME. Bryant tock over maniagement of the construc-
tion profects in MNorth Dakote and Finedale, Wyoming,
that Ms. Riser had been managing at the time of her
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termination. Furtlier, Mr. Bench testified that prior to
Ms. Riser’s terniination, she performed aif of the listed
responsibilities QEP assigned ta the facilities manager
pasition. Neverthieless, QEP contends Mr E!-rydnt had
four additional responstbilities,

First, (UEP aszerts that Mr. Bryant’s direct supervigion
of an enyployee at the Denver affice was a significant Jif-
ference berween his duties and M Risers, But this duty
comsumed under 5% of Mr Bryants time. and he did
nok have the authority to fire or change the employed’s
compensation withiout Mr, Bench's approval, Further,
RIER neplécted o even list this responsibility amongst
the Facilities Manager’s duties. And, although Ms. Riser
had no direct reports, she did have supervisery respon-
sibifity ever emplovees ab QEF field offices,

Second, QEP asserts that Mr. Bryant’s menagement
of constrection projects at GEPs Denver office rendered
his job unequal to Ms. Risers But Mt Bryamt himsslf

testified that the Denver remiodeling project began in -

November 2011 -~two manths after QEP terminated
his. Raser. The fact that Mr. Bryant werked on-a con-

sirction project—one similar in nature to Hinse Ms.
Riser had previously mznaged--ifiat began afiy b,
Risers tenure with QEP ended does nut show thair
respective positions were diffarent. ;

Third, (QEF points towards Mr. Br}l‘zm:s facifities
management of the Denver office:: ot 'Ms. tiser pet-
formed similar tasks.forthe Salt -Lake City office, and
QEP citesno evidenceshowing it these t'tsi{&; required
differant amounts of skill; owledge, or responsihility.

Finally. GEF argues that'Me. Bryant perfurmed secu-
rity and maintengnce dutfes at fisld offices. ut Mr. Bryant
stated that his invol¥erment in facifities managenient of QER
field offi sfhm to none” As this court has held, job.
are “net significant in ameunt or de e,

Tfm m s Rlsers _[Db WS suhmnhaﬂ} fquai" to al
1eqmmi to perform Mr Bryants.

Finally, we note that QEET argument (i Ms, l-‘.lser
has ne comparator appears éspecially disingenuous..
QL essentially bifurcated Ms. Riger GEition, assign-
ing the tasks she was performin he lwo positions of
Flget Administrator and Faciits ?&-ianager. which were
then filled by male unplu‘,‘ees,mmpensazed aL signifi-
canlly higher rates,

2. QJEPS Affremative Defeﬂse

Once a plaintiff has established a prima facie case of dis-
cehmination under ike FPA, the defendant nmust show
the pay disparity was justified by one of four permissible

uppurt Lwige dlh“tmemml_ e ﬂunL 8 wasamhlr::

redsons: “{f) a seniority dysteny; (i) a metit system; {lilya
system which measures earnings by quantity or quality
of pfoduct[qn' or [iv} 3 dhfieteuua! based on any othar
facior other than sex; ” Fo meet this burdem, an employer
must “submit evidence item which n reasonable fact-
finder could ronclude not wverely thal the employers
proffered reasons could explain the wage disparity, but
that the proffered redSong do fn firct explain the wage dis-
parity” A1 the smmuru}' judgment stage, this meansan
employer st “proveat least one affirmative defense so
clearly that ner ratiefial jury could find to the contrary”

A bona-fide, génder-neuiral pay classification sys.
tern constilutes a %istor other ihan sex™ under the ER4,
Huowever, suclia clagsification syskem serves as 4 defense
wrily where an}r restilting difference in pay is "rootad in
[esh.,nimate business-related differences in work respon-:
qxf:»lhtleﬁ and gualifications for tve particular positionaat "
st QEP paid Mg, Riser 547,582 annually, Mr; Chinn
2000 annually (31% mere than Ms. Riser)and
Mr. Bryant 566,000 annualdy {39% more than ks RESE‘I’]
QEP-argues the pay differential bebween Maditi
Mre Chinn was based on QEP's hond-fide, Fender-
newtral pay classification systenvithat was based on
cumpenaanon data in the industr Pu1t]:el QEF maln-
tains the pay differential with, respact to Mr. Chinn te
explained in part by QEPS desire to pay him the same
amount fie received af his; prior jobe. Simitasty, it arges
Mr. Bryant's elovated s;t!arv_,'* was dae to his injiial rejec.
tion of QEP's oilir-0$62,500. QFP asseris that these
fucts conclusively establish that any difference in pay was
based oma Mae t6r ther than sex” We disagree..

QEFs compensation system classified Ms. Risers
Fesitionias v Grade 5, Mr. Chinnk as a Grade 7, and

.kMr _Bryants as a Gr:l.de 7. But, Ms_ Kisers pay grade

Was not based on the duties she was actually perform-

“ing, but on the duties administrative assistants typicaily
© perform -despite the fact Ms. Riser's supervisars knew

she was not performing administrative assistant duties,
Ms. Riser was naver asked ]}‘5 anyons at QEP about
the skills or qualifications needed for ler position.
Morenver, she twice requested for her pay grade to be
reevaluated, te no avail Given the fact that Ms. Riser
performed the bulk af the responsihilities performed by
&lr. Chinn avd Mr. Bryant combined, » reasonable brier
of fact could certainly question haw 31% and $9% pay
gaps could be explained by “legitimate husiness-related
differences in wark respnnstbﬂmes and qualifications
for the partuu]ar pasitions »f iszue”

QET is correct that an individuals former salary
can be considerad in determining whether pay dispar-
ity is basad on a fictor other than sex. However, the
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EPA *preclades an emplojer from relying solely upon  GASE QUESTIONS
4 prior salary to justify pay disparicy” The 31% dispar- 1, What werethe legal issués in this case? What did the
ity between Ms. Riser and Mr. Chinn’s pay cannot be court dedide?
justified SiQPi}' by Mr. Chinn’ prior sdlary. Likewise,a 2. %Whal was the basis for the court’s conclusion that
company’s dedision 10 pay an elevated salary to an appli- the plaingiéf and bar two male comparatars engaped
cant after he refected a lower offer can constituse a fac- in equal work? )
tor other than sex. Bat this, ot most, accounts for 83500 3 What factors other than sex were cited by the
per year of the pay disparity between Ms. Riser and emplover? Wiy weré they nat. :.uf_ﬂunm tq avoid a
Mr. Bryant==nowhere neay (he full §18,618. frial?

In short, we cannot say that QEP has "provein] st 4 iy you agree with Lhe dicision in thﬁ case? Why or
least one affirmative defense so demiy that no rational wh}* nei?
Jury could find to the contrary” Thus, we reverse the 5 Wha shoulil this skisployer have done differently in
district court’s grant of summary jodgment to QEP on terms of its cofipensatial praciices?
Ms. Risers EPA claim. T '

I short, emplavers showld be prepared fo acc r:.[?if Jar pay decisinis, particudarly when amfes .
wnd females performing similar jobs his the siime workplace are paid differently, Defending
pay decisians is much easier if employers establish and consistently apply specific jobréatid
criteria for naking these decisions. Employers should aveid basing pay decisions il i
fevel in i prior positiat] or dis mnds made in negofiations wnléss these ac Inn!{y 'reﬂecz Hre
abifiies of the hrdivictnly in quisiion. Finally, if pay diserimination exists, it: nmsl Fe remedred
by rasing the py of e Imvfr paid fdividual(s).

Salary History -
'1e un:ertam.tv sunuundinE pnnr mla.r\- a5 a fackor oﬂ'zer than sex under the
¢ 1sad»antage WHIIEETE FiVen
‘NIEW YcrrL} arid skaies {e B

Regardless o

g_d! or usmg s:ﬂary hutnr} as a basig fur
which is effective Tuly 2018, bans both
L '_Ear‘y hrstar}- inguiries and Emp[u}'er rci.r.ml: on prior salary as a fector in employment or
- pay offers.#? Additionally, employers are prohybited from disclosing an employee’s past salary
to }]TDSPE‘LL‘IVE new employers withoot the employee’s written authorization, unless the infar-
mation is publicly available (as it won _v:l be for many public-sector emplovees). The statute
permits job candidates o voluntartly disclose prioe salary information as part of pay negotia-

tions after an initial offer has Beenmade by the emplayer.

Pay Secrecy Policies

Shlhih! Pay secrecy licies discourage employess from sharing information about their pay
and sometimes go.as far as lo reguire the termination of emplm ees who violate the policies,
A 2010 study found that 19 percent of surveyed emplovees worked in organizations with
formal pay secrecy palicies ¥ Informal practices of discouraging discussion of pay among

4 Robert Nichels and Erlc Lat. “# Growing E\.uznh;:r ol State and Locel Governments Yun Salary History inqumfs
10 Prospective Emplovess” Workplace Law Reporr (August 25, 2017),

"% Joyze B, Catler, "San Francisco Says No ta Salary Hisiory inquirtes” Labor Scadions Week 3L (July 25, 20173, 574,
B Nationa Womess Law Center. “Combating Punitive Fay Secrecy Palicies. April 12, 3011 Vigwed Aprif 13,2011
{htepy vl eerg).




