The Court Decides

United Stotes v. Greber
760 F.2d 68 (3rd Cir. 1985)

WELS, Circult judge

{The defendant was convicted of fraud related
to his durable medical equipment company's
billing practices. The company supplied
Holter monitors--portable devices worn by
patients to record their heartheats for later
interpretation, For this service, Dr. Greber’s
company, Cardio-Med, billed Medicare and
remitted a portion of each payment to the
referring physician. For this practice, he was
found guiity of having violated the AKS even
though the payments were made for consul-
tative services rendered. Dr. Greber was also
convicted of submitting false statements con-
cerning the length of time the monitors were
operated (Medicare requires at least eight
hours of operation to qualify for payment)
and mail fraud (by using the mail to bill for
services that were medically unnecessary or
were never provided). Only the kickback issue
is addressed in the following excerpt.]

On appeal, defendant raises several alleged
trial errors. He presses more strongly, however,
his contentions that the evidence was insuf-
ficient to support the guiity verdict on the Medi-
care fraud counts, and that the charge to the
jury on that issue was not correct. ...

i. Medicare Fraud
The Medicare fraud statute was amended
[in 1977]. Congress, concerned with the
growing problem of fraud and abuse in the
system, wished to strengthen the penalties
to enhance the deterrent effect of the stat-
ute. To achieve this purpose, the crime was
upgraded from a misdemeanor to a felony,
Another aim of the amendments was
to address the complaints of the United
States Attorneys who were responsible for

prosecuting fraud cases. They informed ( o,
gress that the tanguage of the predecesys,
statute was “unclear and needed clarifica,, . -

A particular concern was the practice of
giving “kickbacks” to encourage the refer
ral of work. Testimony before the Congyes
sional committee was that “physicians oftey,
determine which laboratories would do the
test work for their Medicaid patients by the
amount of the kickbacks and rebates offere
by the laboratory. . . . Kickbacks take a nym.
ber of forms including cash, long-term credit
arrangements, gifts, supplies and equipment
and the furnishing of business machines »

To remedy the deficiencies in the statute ang
achieve more certainty, the present version of 42
U.S.C. § 1395nn(b)(2) was enacted. It provides.

whoever knowingly and willfully offers
or pays any remuneration (including
any kickback, bribe or rebate) directly
or indirectly, overtly or covertly in cash
orin kind to induce such person... (B) to
purchase, lease, order, or arrange for or
recommend purchasing . . . or ordering
any . . . service or item for which pay-
ment may be made . . . under this title,
shall be guilty of a felony.

[The evidence showed that the defendant
had paid physicians “interpretation fees” for
the doctors’ consultation services and for
explaining the test results to the patients.
Some evidence existed that physicians
received interpretation fees even though
Dr. Greber had actually evaluated the moni-
toring data. Moreover, the fixed percentage
paid to the referring physician was more than
Medicare allowed for such services.]




Chapter 1

- The district judge Instructed the jury that

: e ‘mﬂmmenl was required to prove that

Cardio-Med paid . . . some part of the amount

recelved from Meadicare; that defendant

b “ugpd Cardio-Med to make the payment; and

[ did so knowingly and wiilfully as well as with

" the intent to induce Dt. Avallone to use Cardio

Med’s services for patients covered by Medi

. gare, The judge further charged that even if

. the physician interpreting the test did 50 as a
" gonsultant to Cardio-Med, that fact was imma
terial if a purpose of the fee was to induce the
ordering of services from Cardio-Med.

Defendant contends that the [instruc-
tion to the jury] was erroneous. He insists
that absent a showing that the only purpose
behind the fee was to improperly induce
future services, compensating a physician for
services actually rendered could not be a vio-
lation of the statute. The government argues
that Congress intended to combat financial
incentives to physicians for ordering particu-
lar services patients did not require.

The language and purpose of the statute
support the government’s view. Even if the
physician performs some service for the
money received, the potential for unneces-
sary drain on the Medicare system remains.
The statute is aimed at the inducement fac-
tor. The text refers to “any remuneration.”

That includes not only sums for which no
actual service was performed but also those
amounts for which some professional time
was expended. “Remunerates” is defined as
“to pay an equivalent for service.” Webster
Third New International Dictionary (1966).
By including such items as kickbacks and
bribes, the statute expands “remunera-
tion” to cover situations where no service is
serformed. That a particular payment was a
 remuneration (which implies that a service
" was rendered) rather than a kickback, does
not foreclose the possibility that a violation

nevertheless could exist.

frau

Iri United States
(ﬂ,l{!li&‘:l' the term “kickback

predecessor statule o pa

v. Hancock 1

chiropractors by laborator
blood tests. The chiropracior
the amounts they received we
handling fees for their service
packaging, and delivering the
the laboratories and then interpreting th
results, The court rejected that contentiof
noted, “The potential for increased cost
Medicare-Medicald system and misapplication
of federal funds is plain, where payments for
the exercise of such judgments are added 1o
the legitimate cost of the transaction. . ...
[Tlhese are among the evils Congress sough
prevent by enacting the kick-back statutes. . ..”

Hancock strongly supports the govern-
ment’s position here, because the statute in
that case did not contain the word “remunera-
tion.” The court nevertheless held that “kick-
back” sufficiently described the defendants’
criminal activity. By adding “remuneration” to
the statute in the 1977 amendment, Congress
sought to make it clear that even if the trans-
action was not considered to be a “kickback”
for which no service had been rendered, pay-
ment nevertheless violated the Act.

We are aware that in United States v. Por-
ter the Court of Appeals for the Fifth Circuit
took a more narrow view of “kickback” than
did the court in Hancock. Porter’s interpreta-
tion of the predecessor statute(,] which did
not include “remuneration(,]” is neither bind-
ing nor persuasive. . . . We conclude that the
more expansive reading is consistent with
the impetus for the 1977 amendments and
therefore hold that the district court cor-
rectly instructed the jury. If the payments
were intended to induce the physician to
use Cardio-Med’s services, the statute was
violated, even if the payments were also
intended to compensate for professional

services.
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The Court Decides

United States v. McClatchey
217 F.3d 823 (10th Cir. 2000)

MURPHY, Circuit Judge

[Fifteen years after Greber, the type of intent
required to violate the AKS was still an open
question. Greber determined that if any
purpose of the remuneration was to induce
referrals, the act was violated even if other
purposes were legitimate. The following case
excerpt illustrates some of the difficulties of
this interpretation.

The case involved two physicians who
were the principals in a group practice
(BVMG) that provided care to nursing home
patients. In 1984, the physicians approached
Baptist Medical Center in Kansas City, Mis-
souri, and proposed that they would move

. their patients from other hospitals to Baptist

if the hospital would buy BVMG. Baptist

rejected the proposal, but after Much n
tiation the parties agreed that the p},yf 4
cians would provide various seryices t;)’;h
hospital in return for $75,000 each per :
(Among other findings, testimon yin dic::u"
that the fee was determined before the p;gs,

cians had agreed on the services,) The phy5].

clans then began admitting their patieny.

Baptist. e
The contractual arrangement continyeq

until 1993~ though as early as 1986, attor.

neys for Baptist's new owner, the Health Mig-

west system, were concerned that it did not

comply with the safe harbor requlations that
had since been issued by the US government,
In addition, in late 1991 or early 1992, Baptist




\ the physicians were faot perform-
ghe controctuol services, but the
{ to be paid and the contract

' mnvicted the hospital chief
 afficer, the two physicians, and
, maprm's chief operating officer)

the AKS. Two attorneys for Heaith
who were involved in the negotia-
renew the contract were charged
Liracy but were found not guilty
ige on motions for acquittal. The
granted McClatchey’s motion for
 on the ground that no reasonable
~ Md find that he deliberately intended
Y. te the law. Thus, the issue on appeal
_omed the type of criminal intent neces-
1o violate the AKS.]
in Instruction 32, the district court

rged the jury as follows:
o order to sustain its burden of proof
against the hospital executives for the
me of violating the Anti-Kickback
efatute, the government must prove
. a reasonable doubt that the
defendant under consideration offered
_ or paid remuneration with the specific
_criminal intent “to induce” referrals.
1o offer or pay remuneration to induce
referrals means to offer or pay remu-
neration with the intent to gain influ-
ence over the reason or judgment of a
person making referral decisions. The
intent to gain such influence must, at
least in part, have been the reason the
~ remuneration was offered or paid.

~ On the other hand, defendants Ander-
~ son, Keel, and McClatchey cannot be
convicted merely because they hoped
or expected or believed that referrals
may ensue from remuneration that was
‘wholly for other purposes.
\ere oral encouragement to
or the mere creation of

R T
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an atttaclive place 1o whicl
can be referred does not viclate 1

”3("'(‘ {“u‘! i?l" an u‘f,’ T 0 ;, ../1
remuneration to induce, as | ha
defined it

McClatchey contends this instiuction wa
Incorrect and warrants a new trial, because 2
defendant should not be convicted under the
Act when his offer or payment of remunera
tion was motivated merely in part Lo induce
referrals, but rather the motivation to induce
referrals must be the defendant’s primary
purpose. ., .

Whether the “at least in part” or “one
purpose” standard applied in the instant
case constitutes a correct interpretation
of the Act is an issue of first impression in
this Circuit. McClatchey urges this court to
reject the test set out in Instruction 32 as
too broad, because “{elvery business rela-
tionship between a hospital and a physician
is based ‘at least in part’ on the hospital’s
expectation that the physician will choose
to refer patients.” This argument, however,
ignores the actual instruction given in the
instant case, in which the district court spe-
cifically informed the jury that “McClatchey
cannot be convicted merely because [he]
hoped or expected or believed that refer-
rals may ensue from remuneration that was
designed wholly for other purposes.” Accord-
ing to this instruction, therefore, a hospital or
individual may lawfully enter into a business
relationship with a doctor and even hope for
or expect referrals from that doctor, so long
as the hospital is motivated to enter into the
relationship for legal reasons entirely distinct
from its collateral hope for referrals.

The only three Circuits to have decided
this issue have all adopted the “one purpose”
test. [One of these was Greber, which was set
forth earlier.] In Greber, a doctor who owned a
diagnostic laboratory was convicted of violat-
ing the Act because he paid “interpretation

(continued)




