collective bargaining
process by which a
union and employer
meet and confer with
respect to wages,
hours, and other terms
and conditions of
employment

Collective Bargaining

Employees join unions to gain some influence over their working conditions and wages; that
influence is achieved through the process called collective bargaining. Section 8{d) of the
National Labor Relations Act (NLRA) defines eollective bargaining as
[tlhe performance of the mutual obligation of the employer and the representative of the
cmployees to meet at reasonable times and confer in good faith with respect 1o wages. houss, and
other terms and conditions of employment, or the negotiation of an agreement or any question

arising thereunder. . . .

This process of meeting and discussing working conditions is actually a highly stylized
and heavily regulated form'of economic conflict. Within the limits of conduct spelled out
by the National Labor Relations Board (NLRB) under the NLRA, the parties exert pressure
on each other to foree some concession or agreement. The union’s éeonomic pressure comes
from its ability to'withhold the services of its members—a strike, The employer's bargaining
pressute comes from its potential 1o lock out the employees of 1o permanenty replace
striking wockers. The NLRB and the courts, through their interpretation and administra-
tion of the NLRA, have limited the kinds of pressure either side may exert and how such
pressure may be applied. This chaprer examines the'collective bargaining process and the
legal limits placed on that process.

TheDuty to Bargain

An employer is required to re€ognize a union as the exclusive bargaining representa-
tive of its employees when aumajority of those employees support the union. The union
may demonstrate its majosity support either through signed authorization cards or by
winning a representation election. Once aware of the union's majority support, the
employer must recoghize and bargain with the union according to the process spelled
out in Section 8(d). Section 8(a)(5) makes it an unfair labor practice for an employer 1o
refuse to bargain with the representative of its employees, and Section 8(b)(3) makes it
an unfair pracrice for a union representing a group of employees to refuse to bargain with
their employer.

Although the NLRA imposes an obligation to bargain collectively upon both employer
and union, it does not control the results of the bargaining process. Section 8(d) makes it
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Part 3 Labor Relations Law

clear that the obligation to bargain “does not compel cither party to agree to a proposal or

require the making of a concession.” The act thus reflects an ambivalence regarding the duty

to bargain in good faith. The parties, to promote industrial relations harmony, are required
to come together and negotiate, but in deference to the principle of freedom of contract,
they are not required to reach an agreement. This tension between the goal of promoting

4 industrial peace and the principle of freedom of contract underlies the various NLRB and

T’i court decisions dealing with the duty to bargain. The accommodarion of these conflicting
ideas makes the area a difficult and interesting aspect of labar relations law.

If the parties are required to negotiate, yet are not required to reach an agrecment or
even to make a concession, how can the Board determine whether cither side is bargaining
in good faith? Section 8(d) requires thar the parties meetat reasonable times to discuss
wages, hours, and terms and conditions of employment. Tt also requires that any agree-
ment reached must be put in writing if either party so requests. But Section 8(d) does not
speak to bargaining tacrics. Is either side free tojifisist upon its proposal as a “rake-it-or-
leave-it” proposition? Can cither side refuse to make any proposal? These questions must be

addressed in determining what constitutes bugmmng in good faith.

15-12 Bargaining in Good Falth

Section 8(a)(5) requires that the employer bargain with a union thar is the represen-
tative of its employees according to Section 9(a). Section 9(a) states'that:a union that
has t.b.c support of ama;onty of cmplovces ina bargamlng unit becozpcs the exclusive

employer may addms the grievances of individual cmployces as g as it is done in a
manner consistent with the collective agreement and the union has been given an oppor-
tunicy to bngh:scnt at such adjustment. Thar provision raises the question of how far
the e@ployer can go in dealing with individuals racher than the union. In /. £ Case Co.
. NLRB; the Supreme Court held that contracts of employment made with individual
" employees were not impediments to negotiating a collective agreement with the union.
J 1. Case had made it a practice to sign yearly individual contracts of employment with its
. employees. When the union, which won a representation election, requested bargaining
~ over working conditions, the company refused. The employer argued that the individual
contracts covered those issues and no barg;umng could take place uniil those individual
contracts had expired. The Supreme Cour held that the individual contracts must give
way to allow the negoriarion of :;collectwc agreement. Once the union is certified as the
exclusive bargaining repmsenganvc of the employees, the cmploycr cannot deal with the
individual employees in 2 manner inconsistent with the union’s status as exclusive repre-
sentarive. To allow mdmauzl contracts of employment to prevent collective bargaining
would undercut the Mjmuons position.
1¢ situation in which individual employecs artempt to discuss cheir griev-
ances with t%“employcr in a2 manner inconsistent with the union’s role as exclusive repre-
I#xw far does the Section 9(a) proviso go to allow such discussion? That question
is in the following Supreme Court decision.

1321 U.S. 332 (1944),
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Chopter 15 Collective Bargaining 483

e policy of industrial self-determination as  exclusive competence of the Legislature. This obviously,
Section 7 does not require fragmentation of  we cannot do.

ning unit along racial or other lines in order ta Reversed.

; consist with the national labor policy against discrimination.

And in the face of such fragmentation, whatever its effect 5

on discriminatory practices, the bargaining process that the Case Questions

mﬁ ::‘dﬁmmon ok o e 1. What were the complaints of ghie minority employees
against the company? How did the union respond to

Respondent objects that reliance on the remedies

provided by Title VII is inadequate effectively to secure the their comitar)

rights conferred by Title VIL . . . 2. Why did the employees reject using the procedures
Whatever its factual merit, this argument is prop- under the collective bargaining agreement? What hap-

erly addressed to the Congress and not to this Court pened to them when they insisted on picketing the

or the NLRB. In order to hold that employer conduct SR o P‘!ﬁﬂm their complaints?

violates Section 8(a)(1) of the NLRA because it violates 3. Did the NLRB hold that their conduct was protected

Section 704(a) of Title VII, we would have to override unider Section 72 Why? Did the Supreme Court protect

a host of consciously made decisions well within the zheu conduct? Why?
B ((

Although the employer in /. 1. Case and the employees in Emparimm Caprwell were
held to have acted improperly, there is some room for individual discussions of working
conditions and grievances. Where the collective agreement permits individual negotiation,
an employer may discuss such matters with individual employees. Examples of such agree-
ments are the collective agreements covering professional baseball and football players; the
collective agreement sets minimum levels of conditions and compensation, while allowing
the athletes'to negotiate salary and other compensation on“an individual basis.

Procedural Requirements of the Duty to Bargain in Good Faith

A union or employer secking to bargain with the other party must notify that other party

of its desire to bargain ar least 60 days prier to the expiration of the existing collective

agreement or, if no agreement is in effect, 60 days prior to the date it proposes the agree-

ment to go into effect. Section 8(d) requires that such notice must be given at the proper
time; failure to do so may make any strike by the union or lockout by the employer an
unfair labor practice. Section 8(d) also requires thar the parties must continue in effect any
existing collective agreement for 60 days from the giving of the notice to bargain or until
the agreement expires, whichever occurs later. Strikes or lockouts are prohibited during this
60-day “cooling-off” petiod. Employees who go on an economic strike during this period
lose their status as “employees” and the protections of the act. Therefore, if the parties
have glvcn the npnoc to bargain later than 60 days prior to the expiration of the contract,
they must wait “the full 60 days to go on strike or lockour, even if the old agreement has
alrcady%vﬁed.

When negotiations result in marters in dispute, the party seeking contract termina-
uom?msr notify the Federal Mediation and Conciliation Service (FMCS) and the appro-
priate state mediation agency within 30 days from giving the notice to bargain. Neither
side may resort to a strike or lockour until 30 days after the FMCS and state agency have
been norified.
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Part 3 Labor Relatdons Law

The NLRA provides for longer notice periods when the collective bargaining involves
the employees of a health-care institution. In thar case, the parties must give notice to
bargain at least 90 days prior to the expiration of the agreement. No strike or lockout
can take place for at least 90 days from the giving of the notice or the expiration of the
agreement, whichever is later. Furthermore, the FMCS and state agency must be notified
GO0 days prior to the termination of the agreement. Finally, Section 8(g) requires that a labor

organization secking to picket or strike against a health-care institution must give both the
employer and the FMCS written notice of its intention to strike or picket at least 10 days

prior to taking such action. Why should a labor orgamnnon be required to give health-care

institutions advance notice of any strike or pi Y
As noted, Section 8(d) prohibits any strike or lockout during the notice period.

Employees who go on strike dunng thar period are deprived of the protection of the act. In
Mastro Plastics Co. v. NLRB,? the Supreme Court held that the prolnbmon applied only to
economic strikes—strikes designed to pressure th&mployer to “terminate or modify” the
collective agreement. Unfair labor practice strikes, which are called to protest the employer’s
violation of the NLRA, are not covered by the Section 8(d) prohibition. Therefore, the
employees in Mastro Plastics who went on ‘strike during the 60-day cooling-off period t&
protest the illegal firing of an employee were not in violation of Section 8(d) and werenot

deprived of the protection of the act.

Concept Summary 15.1

IAny

Procedural Requirements: Section 8(d)
* The party secking to begin negoriations must give notice of desire to bargam at least 60 days prior to the
expirarion of the collective agreement, or 60 days prior to the date the agreement will go into effect

F B

THE DUT¥ TO BARGAIN IN GOOD FAITH )

——

agreement must be kepr in effect for 60 days from gmng ‘norice, or until its expiry date

existing
(whichever occurs later)
» Strikesand lockouts are prohibited during the 60-day norice pcnod
o If d:c n@mnous result in a dispure, the party secking concract termination must notify the FMCS and state

n agency within 30 days from giving the notice ro ‘bargain; no strike or lockout can occur until after

: m giving notice to the FMCS and state agcnev

Creation of the Duty fo Bargain

As has been discussed, the dury to bargain arises when the union gets the support of

ma;ontyofdrcmﬁioyeesmabargﬂnmgumt.%cnaumon is certified as the winner of

a reprcscn n clection, the employer is required by Section 8(a)(5) to bargain with it.
p%)yu with knowledge of a union’s majority support, independent of the union's

clalm ofsuch support, must also recognize and bargain with the union withour resort

to an clecrion.) Because the NLRA does not provide a means of having a court review

?350 U.S. 270 (1956).
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