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Smith v. Van Gorkom
488 A.2d 858 (Del. S.C. 1985)

Van Gorkom was the Chairman of Trans Union. Trans Union was
entitled to certain tax credits and deductions under U.S. tax law, but did not
have enough income to take ful] advantage of them. In August, 1980, Trans
Union’s board of directors began to consider the sale of the company to a
purchaser who had enough income to take advantage of Trans Union’s
deductions. Donald Romans, Chief Financial Officer for Trans Union,
reported to the board that a rough feasibility investigation he had done as
to whether a leveraged buy-out of Trans Union was possible suggested a
price of $50 or $60 per share. Van Gorkom remarked that he would be
willing to take $55 for his shares.

In September, Van Gorkom approached Pritzker, a corporate takeover
specialist, to interest him in buying Trans Union for $55 per share. On
September 18, Pritzker agreed to make such an offer. Trans Union’s shares
had a market value at the time of $37.25. On September 20, Van Gorkom
met with Trans Union’s senior management, of whom only two supported
the takeover proposal. Nonetheless, Van Gorkom took the proposal to a

meeting of Trans Union’s ‘dirc’"c'tbfs'ﬂdc"’-sa'i-"rié”ﬁﬁy;" Hé‘;g“-éizé‘a"t‘WErity-'hiiﬁﬁte o

presentation on the proposal, but did not explain how the figure of $55 per
share had been arrived at. Copies of the drafted Merger Agreement arrived
too late for the directors to study them. Romans explained to the board how
he had looked at $50 and $60, and later $55 and $65,toseeifa leveraged
buy-out could be arranged at those prices, but that this did not amount to a
valuation of the company. However, he told the board that $55 per share
was in the fair price range, although at the beginning of it. Trans Union’s
aftorney advised the board that they might be sued if they turned down
- Pritzker’s offer, and that a fairness letter from an investment banker was
not required by law for them to accept the offer. After two hours, the board
approved the proposed Merger Agreement. '

Five of Trans Union’s directors were *‘inside’” directors and five were
“‘outside’’ directors, Of the five outside directors, four were corporate chief
executive officers and one was the former Dean of the University of Chicago
Business School.

The following excerpts deal with the actions of the directors at the
meeting of September 20;

HORSEY, JUSTICE (for the majority):

This appeal from the Court of Chancery involves a class action brou ght
by shareholders of the defendant Trans Union Corporation (**Trans Union”’
or “‘the Company’), originally seeking rescission of a cash-out merger of
Trans Union into the defendant New T Company (““New T*"), a wholly-
owned subsidiary of the defendant, Marmon Group, Inc. (‘*‘Marmon’’).
Alternate relief in the form of damages is sought against the defendant

members of the Board of Directors of Trans Union, New T, and Jay A.
Pritzker and Robert A. Pritzker, owners of Marmon.



484 DUTY AND CARE OWED BY MANAGERS AND DIRECTORS

Following trial, the former Chancellor granted judgment for the defen-
dant directors by unreported letter opinion dated July 6, 1982, Judgment
was based on two findings: (1) that the Board of Directors had acted in an
informed manner so as to be entitled to protection of the business judgment
rule in approving the cash-out merger; . . . The plaintiffs appeal.

Speaking for the majority of the Court, we conclude that both rulings
of the Court of Chancery are clearly erroneous. Therefore, we reverse and
direct that judgment be entered in favor of the plaintiffs and against the
defendant directors for the fair value of the plaintiffs’ stockholdings in Trans
Union. ... ‘ '

We turn to the issue of the application of the business judgment rule
to the September 20 meeting of the Board. '

The Court of Chancery concluded from the evidence that the Board of
Directors’ approval of the Pritzker merger proposal fell within the protection
of the business judgment rule. The Court found that the Board had given
sufficient time and attention to the transaction, since the directors had
considered the Pritzker proposal on three different occasions, on September
20, and on October 8, 1980 and finally on January 26, 1981. On that basis,
the Court reasoned that the Board had acquired, over the four-month period,
sufficient information to reach an informed business judgment on the cash-
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... that given the market value of Trans Union’s stock, the business
acumen of the members of the board of Trans Union, the substantial
premium over market offered by the Pritzkers and the ultimate effect
on the merger price provided by the prospect of other bids for the stock
in question, that the board of directors of Trans Union did not act
recklessly or improvidently in determinin g on a course of action which

they believed to be in the best interest of the stockholders of Trans
Union. ;

Under Delaware Jaw, the business judgment rule is the offspring of the
fundamental principle, codified in 8 Del.C. §14(a), that the business and
affairs of a Delaware corporation are managed by or under its board of
directors. . . .

In carrying out their managerial roles, directors are charged with an
unyielding fiduciary duty to the corporation and its shareholders, Loft, inc.
v. Guth, Del.Ch., 2 A.2d 225 (1938), aff'd. Del.Supr.,, 5 A.2d 503 (1939).
The business judgment rule exists to protect and promote the full and free
exercise of the managerial power granted to Delaware directors. Zapara
Corp. v. Maldonado, supra at 782. The rule itself “‘is a presumption that in
making a business decision, the directors of a corporation acted on an
informed basis, in good faith and in the honest belief that the action taken
was in the best interests of the company.’’ Aronson. supra at 812, Thus, the
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party attacking a board decision as uninformed must rebut the presumption
that its business judgment was an informed one. Id.

The determination of whether a business judgment is an informed one
turns on whether the directors have informed themselves “‘prior to making
a business decision, of all material information reasonably available to
them.”’ Id.

Under the business judgment rule there is no protection for directors
who have made “‘an unintelligent or unadvised Jjudgment.”” Mitchell .
Highland-Western Glass, Del.Ch., 167 A. 831, 833 (1933). A director’s
duty to inform himself in preparation for a decision derives from the fidu-
clary capacity in which he serves the corporation and its stockholders. Luzz
v. Boas, Del.Ch., 171 A.2d 381 (1961). See Weinbergerv. UOP, Inc., supra;
Guth v. Loft, supra. Since a director is vested with the responsibility for the.
management of the affairs of the corporation, he must execute that duty
with the recognition that he acts on behalf of others. Such obligation does
not tolerate faithlessness or self-dealing. But fulfillient of the fiduciary
function requires more than the mere absence of bad faith or fraud. Repre-
sentation of the financial interests of others imposes on a director an affir-
mative duty to protect those interests and to proceed with a critical eye in

- assessing information of the type and under the circumstances presenthere.

Thus, a director’s duty to exercise an informed business judgment is
in the nature of a duty of care, as distinguished from a duty of loyalty. Here,
there were no allegations of fraud, bad faith, or self dealing, or proof thereof.
Hence, it is presumed that the directors reached their business judgment in
good faith, Allaun v. Consolidated Oil Co., Del.Ch., 147 A. 257 (1929), and
considerations of motive are irrelevant to the issue before us.

The standard of care applicable to a director’s duty of care has also
been recently restated by this Court. In Aronson, supra, we stated:

While the Delaware cases use a variety of terms to describe the appli-
cable standard of care, our analysis satisfies us that under the business
judgment rule director liability is predicated upon concepts of gross
negligence. (footnote omitted)

We again confirm that view. We think the concept of gross negligence
is also the proper standard for determining whether a business judgment
reached by a board of directors was an informed one.

In the specific context of a proposed merger of domestic corporations,
adirector has a duty under 8 Del.C. 25 1(b), along with his fellow directors,
to act in an informed and deliberate manner in determining whether to
approve an agreement of merger before submitting the proposal to the
stockholders. Certainly in the merger context, a director may not abdicate
that duty by leaving to the shareholders alone the decision to approve or
disapprove the agreement. See Beard v, Elster, Del.Supr., 160 A.2d 731,
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737 (1960). Only an agreement of merger satisfying the requirements of 3
Del.C. §251(b) may be submitted to the shareholders under 8251(). ...

It is against those standards that the conduct of the directors of Trans
Union must be tested, as a matter of law and as 4 matter of fact. regarding
their exercise of an informed business Judgment in voting to approve the
Pritzker merger proposal. '

The issue of whether the directors reached an informed decision to
““sell’” the Company on September 20, 1980 must be determined only upon
the basis of the information then reasonably available to the directors and
relevant to their decision to accept the Pritzker merger proposal. This is not

.to say that the directors were precluded from altering their original plan of
action, had they done so in an informed manner, What we do say is that the
question of whether the directors reached an informed business judgment
in agreeing to sell the Company, pursuant to the terms of the September 20
Agreement presents, in reality, two questions: (A) whether the directors
reached an informed business judgment on September 20, 1980; and (B) if
they did not, whether the directors’ actions taken subsequent to September

- 20 were adequate to, cure any infirmity in their action taken.on.September
20. We first consider the directors’ September 20 action in terms of their
reaching an informed business judgment, ;

On the record before us, we must conclude that the Board of Directors
did not reach an iaformed business judgment on September 20, 1980 in
voting to “‘sell”” the Company for $55 per share pursuant to the Pritzker
cash-out merger proposal. Our reasons, in summary, are as follows:

The directors (1) did not adequately inform themselves as to Van
Gorkom’s role in forcing the *‘sale’ of the Company and in establishing
the per share purchase price; (2) were uninformed as to the intrinsic value
of the Company; and (3) given these circumstances, at a minimum, were
grossly negligent in approving the “‘sale’® of the Company upon two hours’
consideration, without prior notice, and without the exigency of a crisis or
emergency.

As has been noted, the Board based its September 20 decision to
approve the cash-out merger primarily on Van Gorkom’s representations.
None of the directors, other than Van Gorkom and Chelberg, had any prior
knowledge that the purpose of the meeting was to propose a cash-out merger
of Trans Union. No members of Senior Management were present, other
than Chelberg, Romans and Peterson: and the latter two had only learned
of the proposed sale an hour earlier. Both general counsel Moore and former
general counsel Browder attended the meetin g, but were equally uninformed
as to the purpose of the meeting and the documents to be acted upon.

Without any documents before them concerning the proposed trans-
action, the members of the Board were required to rely entirely upon Van
Gorkom’s 20-minute oral presentation of the proposal. No written summary
of the terms of the merger was presented; the directors were given no
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documentation to support the adequacy of $55 price per share for sale of
the Company; and the Board had before it nothing more than Yan Gorkom’s
statement of his understanding of the substance of an agreement which he
admittedly had never read, nor which any member of the Board had ever
seen.

Under 8 Del.C. §141(e), ““directors are fully protected in relying in
good faith on reports made by officers.”” . ..

The term “‘report’” has been liberally construed to include reports of
informal personal investigations by corporate officers, Cheff v. Mathes,
Del.Supr., 199 A.2d 548, 556 (1964). However, there is no evidence that
any *‘report,” as defined under §l41(e), concerning the Pritzker proposal,
was presented to the Board on September 20. Van Gorkom’s oral presen-
tation of his understanding of the terms of the proposed Merger Agreement,
which he had not seen, and Romans’ brief oral statement of his preliminary
study regarding the feasibility of a leveraged buy-out of Trans Union do
not qualify as §141(e) “‘reports” for these reasons: The former lacked
substance because Van Gorkom was basically uninformed as to the essential
provisions’ of the very document about which he was talking. Romans’
statement was Irrelevant to the issues before the Board since it did not
. purport.to.be. a.valuation.study. At.a minimum.for a-Teport-to-enjoy-the
status conferred by §141(e), it must be pertinent to the subject matter upon
which a board is called to act, and otherwise be entitled to good faith, not
blind, reliance. Considering all of the surrounding circumstances — hastily
calling the meeting without prior notice of its subject matter, the proposed
sale of the Company without any prior consideration of the issue or necessity
therefor, the urgent time constraints imposed by Pritzker, and the total
absence of any documentation whatsoever — the directors were duty bound
to make reasonable inquiry of Van Gorkom and Romans, and if they had

done so, the inadequacy of that upon which they now claim to have relied
would have been apparent.

The defendants rely on the following factors to sustain the Trial Court’s
finding that the Board’s decision wasg an informed one: (1) the magnitude
of the premium or spread between the $55 Pritzker offering price and Trans
Union’s current market price of §38 per share: . . . (3) the collective expe-
rience and expertise of the Board’s ““inside’’ and *‘outside’ directors; and
(4) their reliance on Brennan’s legal advice that the directors might be sued

if they rejected the Pritzker proposal. We discuss each of these grounds
sertatim:

(1)

A substantial premium may provide one reason to recommend a
merger, but in the absence of other sound valuation information, the fact of
2 premium alone does not provide an adequate basis upon which to assess
the fairness of an offering price. Here, the Judgment reached as to the
adequacy of the premium was based on a comparison between the histori-
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cally depressed Trans Union market price and the amount of the Pritzker
offer. Using market price as a basis for concluding that the premium ade-
quately reflected the true value of the Company was aclearly faulty, indeed
fallacious, premise, as the defendants’ own evidence demonstrates,

The record is clear that before September 20, Van Gorkom and other
members of Trans Union’s Board knew that the market had consistently
undervalued the worth of Trans Unjon’s stock, despite steady increases in
the Company’s operating income in the seven years preceding the merger.
The Board related this occurrence in large part to Trans Union’s {nability
to use its ITCs as previously noted, Van Gorkom testified that he did not
believe the market price accurately reflected Trans Union’s true worth; and
several of the directors testified that, as a general tule, most chief execiitives
think that the market undervalues their companies’ stock. Yet, on September
20, Trans Union’s Board apparently believed that the market stock price
accurately reflected the value of the Company for the purpose of determining
the adequacy of the premium for its sale. : ’

In the Proxy Statement, however, the directors reversed their position.
There, they stated that, although the earnings prospects for Trans Union
were “‘excellent,”” they found no basis for believing that this would be
reflected in future stock prices. With regard to pasttrading, the Board state
 that thié prices at whick the Comipary”s ¢otimon sto6k had traded in recant
years did not reflect the ““inherent’’ value of the. Company. But having
referred to the “‘inherent’ value of Trans Union, the directors ascribed no
number to it. Moreover, nowhere did they disclose that they had no basis
on which to fix *‘inherent’” worth beyond an impressionistic reaction to the
premium over market and an unsubstantiated belief that the value of the
assets was *‘significantly greater’’ than book value. By their own admission
they could not rely on the stock price as an accurate measure of value. Yet,
also by their own admission, the Board members assumed that T TANs
Union’s market price was adequate to serve as a basis upon which to assess
the adequacy of the premium for purposes of the September 20 meeting.

Indeed, as of September 20, the Board had no other information on
~which to base a determination of the intrinsic value of Trans Union as a
going concern. As of September 20, the Board had made no evaluation of
the Company designed to value the entire enterprise, nor had the Board ever
previously considered selling the Company or consenting to a buy-out
merger. Thus, the adequacy of a premium is indeterminate unless it is
assessed in terms of other competent and sound valuation information that
reflects the value of the particular business.

Despite the foregoing facts and circumstances, there was no call by
the Board, either on September 20 or thereafter, for any valuation study or
documentation of the $55 price per share as a measure of the fair value of
the Company in a cash-out context. It is undisputed that the major asset of
Trans Union was its cash flow. Yet, at no time did the Board call for a
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valuation study taking into account that highly significant element of the
Company's assets.

Here, the record establishes that the Board did not request its Chief
Financial Officer, Romans, to make any valuation study or review of the
proposal to determine the adequacy of §55 pershare forsale of the Company,
On the record before us: The Board rested on Romans’ elicited response
that the $55 figure was within a “‘fair price range”” within the context of a
leveraged buyout. No director soughtany further information from Romans,
No director asked him why he put §55 at the bottom of his range. No director
asked Romans for any details as to his study, the reason why it had been
undertaken or its depth. No director asked to see the study; and no director
asked Romans whether Trans Union’s finance department could do a fair-

ness study within the remaining 36-hour period available under the Pritzker
offer.

Had the Board, or any member, made an inquiry of Romans, he pre-
sumably would have responded as he testified: that his calculations were

‘:__Igggh.:éﬂé_,E.E@Iﬁi}}i!l%!},'.;mégg,,_.,t,f_la.t_,Zh‘?;.s_ttl!i}fN,..\YA?,S.A_Ith_!iﬁSigmid.._LQd@ﬁcnn.ine
the fair value of the Company, but rather to assess the feasibility of a
leveraged buy-out financed by the Company’s projected cash flow, making
certain assumptions as to the purchaser’s borrowing needs. Romans would
have presumably also informed the Board of his view, and the widespread
view of Senior Management, that the timing of the offer was wrong and the
offer inadeguate. '

The record also establishes that the Board accepted without scrutiny
Van Gorkom’s representation as to the fairness of the $35 price per share
for sale of the Company — a subject that the Board had never previously
considered. The Board thereby failed to discover that Van Gorkom had
suggested the $55 price to Pritzker and, most crucially, that Van Gorkom
had arrived at the $55 figure based on calculations designed solely to
determine the feasibility of a leveraged buy-out. No questions were raised
either as to the tax implications of a cash-out merger or how the price for:
the one million share option granted Pritzker was calculated.

We do not say that the Board of Directors was not entitled 1 give some
credence to Van Gorkom’s representation that $55 was an adequate or fair
price. Under §141(e), the directors were entitled to rely upon their chair-
man’s opinion of value and adequacy, provided that such opinion was
reached on a sound basis. Here, the issue is whether the directors informed
themselves as to all information that was reasonably available to them. Had
they done so, they would have learned of the source and derivation of the
$55 price and could not reasonably have relied thereupon in good faith.

None of the directors, Management or outside, were investment bank-
ers or financial analysts. Yet the Board did not consider recessing the
meeting until a later hour that day (or requesting an extension of Pritzker’s
Sunday evening deadline) to give it time to elicit more informarion as to
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the sufficiency of the offer, either from inside Management (in particular
Romans) or from Trans Union’s own investment banker, Salomon Brothers,
whose Chicago specialist in merger and acquisitions was known to the
Board and familiar with Trans Union’s affairs.

Thus, the record compels the conclusion that on September 20 the
Board lacked valuation information adequate to reach an informed business
Judgment as to the faimess of $55 per share for sale of the Company.

3

The directors” unfounded reliance on both the premium and the market
test as the basis for accepting the Pritzker proposal undermines the defen-
dants” remaining contention that the Board’s collective experience and
sophistication was a sufficient basis for finding that it reached its September
20 decision with informed, reasonable deliberation, Compare Gimbel v.
Signal Companies, Inc., Del. Ch., 316 A.2d 599 (1874), aff’d per curiam,
Del.Supr., 316 A.2d 619 (1974). There, the Court of Chancery preliminary
enjoined a board’s sale of stock of its wholly-owned subsidiary for an

-alleged grosslyinadequate price. It did so basedonafindingthatthe business - -
Jjudgment rule had been pierced for failure of management to give its board
“‘the opportunity to make a reasonable and reasoned decision.”” 316 A. 2d
at 615. The Court there reached this result notwithstanding the board’s
sophistication and experience; the company’s need of immediate cash; and
the board’s need to act promptly due to the impact of an energy crisis on
the value of the underlying assets being sold — ail of its subsidiary’s oil
and gas interests. The Court found those factors denoting competence to be
outweighed by evidence of gross negligence; that management in effect
sprang the deal on the board by negotiating the asset sale without informing
the board; that the buyer intended to *“force a quick decision’” by the board,
that the board meeting was called on only one-and-a-half days’ notice; that
its outside directors were not notified of the meeting’s purpose; that during
a meeting spanning *‘acouple of hours’ a sale of assets worth $480 million
was approved; and that the Board failed to obtain a current appraisal of its
oil and gas interests. The analogy of Signal to the case at bar is significant.

€Y

Part of the defense is based on a claim that the directors relied on legal
advice rendered at the September 20 meeting by James Brennan, Esquire,
who was present at Van Gorkom’s request. . . .

Several defendants testified that Brennan advised them that Delaware
law did not require a faimess opinion or an outside valuation of the Company
before the Board could act on the Pritzker proposal. If given, the advice was
correct. However, that did not end the matter. Unless the directors had
before them adequate information regarding the intrinsic value of the Com-
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pany, upon which a proper exercise of business Jjudgment could be made,
mere advice of this type is meaningless; and, given this record of the
defendants” failures, it constitutes no defense here.

We conclude that Trans Union’s Board was grossly negligent in that
it failed to act with informed reasonable deliberation in agreeing to the
Pritzker merger proposal on September 20; and we further conclude that
the Trial Court erred as a matter of law in failing to address that question
before determining whether the directors’ later conduct was sufficient to
cure its initial error.

A second claim is that counsel advised the Board it would be subject
to lawsuits if it rejected the $55 per share offer. It'is, of course, a fact of
corporate life that today when faced with difficult or sensitive issues, direc-
tors often are subject to suit, irrespective of the decisions they make. How-
ever, counsel’s mere acknowledgement of this circumstance cannot be
rationally translated into a justification for a board permitting itself to be
stampeded into a patently unadvised act, While suit might result from the
rejection of a merger or tender offer, Delaware law makes clear that a board
acting within the ambit of the business Jjudgment rule faces no ultimate
liability. Pogostin v. Rice, supra. Thus, we cannot conclude that the mere
threat of litigation, ackn owledged by counsel, constitiites oither legal advice
or any valid basis upon which to pursue an uninformed course,

s e

... We hold, therefare, that the Trial Court committed reversible error
in applying the business judgment tule in favor of the director defendants
in this case. :

McNEILLY, JUSTICE, dissenting:

The majority opinion reads like an advocate’s closing address to a
hostile jury. And Isay that not lightly. Throughout the opinion great empha-
sis is directed only to the negative, with nothing more than lip service granted
the positive aspects of this case. In my opinion Chancellor Marvel (retired)
should have been affirmed, The Chancellor’s opinion was the product of
well reasoned conclusions, based upon a sound dednctive process, clearly
supported by the evidence and entitled to deference in this appeal. Because
of my diametrical opposition to all evidentiary conclusions of the majority,
I'respectfully dissent.

It would serve no useful purpose, particularly at this late date, for me
to dissent at great length. I restrain myself from doing so, but feel compelled
to at least point out what I consider to be the most glaring deficiencies in
the majority opinion. The majority has spoken and has effectively said that
Trans Union’s Directors have been the victims of a **fast shuffle’” by Van
Gorkom and Pritzker. That is the beginning of the majority's comedy of
errors. The first and most important error made is the majority’s assessment
of the directors’ knowledge of the affairs of Trans Unjon and their combined
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ability to act in this situation under the protection of the business judgment
rule.

Trans Union's Board of Directors consisted of ten meun, five of whom
were “‘inside”” directors and five of whom were “‘outside” directors. The
“inside’” directors were Van Gorkom, Chelberg, Bonser, William B. Brow-
der, Senior Vice-President-Law, and Thomas P. O’Boyle, Senior Vice-
President-Administration. At the time the merger was proposed the inside
five directors had collectively been employed by the Company for 116 years
and had 68 years of combined experience as directors. The “‘outside’
directors were A. W. Wallis, William B. Johnson, Joseph B. Lanterman,
Graham J. Morgan and Robert W, Reneker. With the exception of Wallis,
these were all chief executive officers of Chicago based corporations that
were at least as large as Trans Union. The live “‘outside’’ directors had 78
years of combined experience as chief executive officers, and 53 years
cumnulative service as Trans Union directors.

The inside directors wear their badge of expertise in the corporate
affairs of Trans Union on their sleeves. But what about the outsiders? Dr.
Wallis is or was an economistand math statistician, a professor of economics
at Yale University, dean of the graduate school of business at the University
of Chicago, and Chancellor of the University of Rochester. Dr. Wallis had
been on the Board of Trans Union since 1962, He also was on the Board of
Bausch-& Lomb; Kodak, Metropolitan-Life Insurance Company; Standard- -
Oil and others. :

William B. Johnson is a University of Pennsylvania law graduate,
President of Railway Express until 1966, Chairman and Chief Executive of
LC. Industries Holding Company, and member of Trans Union’s Board
since 1968.

Joseph Lanterman, a Certified Public Accountant, is or was President
and Chief Executive of American Steel, on the Board of International tar
vester, Peoples Energy, [ilinois Rell Telephone, Harris Bank and Trust
Company, Kemper Insurance Company and a director of Trans Union for
four years.

Graham Morgan is a chemist, was Chairman and Chief Executive
Officer of U.S. Gypsum, and in the 17 and 18 years prior to the Trans Union
transaction had been involved in 31 or 32 corporate takeovers.

Robert Reneker antended University of Chicago and Harvard Business
Schools. He was President and Chief Executive of Swift and Company,
director of Trans Union since 1971, and member of the Boards of seven
other corporations including U.S. Gypsum and the Chicago Tribune.

Directors of this caliber are not ordinarily taken in by a **fast shuffle’”,
I submit they were not taken into this multi-million dollar corporate trans-
action without being fully informed and aware of the state of the art as it
pertained to the entire corporate panorama of Trans Union. True, even
directors such as these, with their business acumen, interest and expertise,
can go astray. I do not believe that to be the case here. These men knew
Trans Union like the back of their hands and were more than well qualified
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to make on the spot informed business judgments concerning the affairs of
Trans Union including a 100% sale of the corporarion, Lest we forget, the
corporate world of then and now operates on what is so aptly referred to as
“the fast track™’. These men were at the time an Integral part of that world,
all professional business men, not intellectual figureheads. . .

At the time of the September 20, 1980 meeting the Board was acutely
aware of Trans Union and its prospects. The problems created by accumu-
lated investment tax credits and accelerated depreciation were discussed
repeatedly at Board meetings, and all of the directors understood the prob-
lem thoroughly. Moreover, at the July, 1980 Board meeting the directors
had reviewed Trans Union’s newly prepared five-year forecast, and at the
August 1980 meeting Van Gorkom presented the results of a comprehensive
study of Trans Union made by The Boston Counsulting Group. This study
was prepared over an 18 month period and consisted of a detailed analysis
of all Trans Union subsidiaries, including competitiveness, profitability,
cash throw-off, cash consumption, technical competence and future pros-
pects for contribution to Trails Union’s combined net income. . . .

- .....1have no quarel with the majority’s analysis of the business judgment
rule. It is the application of that rule to these facts which is wrong. An
overview of the entire record, rather than the limited view of bits and pieces
which the majority has exploded like popcorn, convinces me that the direc-
tors made an informed business judgment which was buttressed by their -
test of the market.
At the time of the September 20 meeting the 10 members of Trans
Union’s Board of Directors were highly qualified and well informed about
the affairs and prospects of Trans Union. These directors were acutely aware
of the historical problems facing Trans Union which were caused by the tax
laws. They had discussed these problems ad nauseam. In fact, within two
months of the September 20 meeting the board had reviewed and discussed
an outside study of the company done by The Boston Consulting Group
and an internal five year forecast prepared by management. At the Septem-
ber 20 meeting Van Gorkom presented the Pritzker offer, and the board
then heard from James Brennan, the company’s counsel in this matter, who
discussed the legal documents. Following this, the Board directed that
certain changes be made in the merger documents. These changes made it
clear that the Board was free to accept a better offer than Pritzker’s if one
was made. The above facts reveal that the Board did not act in a grossly
negligent manner in informing themselves of the relevant and available
facts before passing on the merger. To the contrary, this record reveals that
the directors acted with the utmost care in informing themselves of the
relevant and available facts before passing on the merger. . . .

Notes and Questions

1 Following the decision of the Delaware Supreme Court, the directors



