enun Cawren  The Separation of Church and State

Y NOW, MANY A PATIENT READER will be ready with
another objection: it is all very well to talk about
allowing the religious to enter the public square to
participate in political debate alongside everybody
else. But what about the Constitution? What about
the separation of church and state? Don't we have
miding constitutional and philosophical traditions that limit the influ-
I rellglous sectarianism on government policy?
B annwer to the last question—as so often in the law—is “not exactly.”
Uit do indeed enforce a separation of church and state, and it is backed
B Very impressive legal philosophy, but one must be careful not to misun-
il what the doctrine and the First Amendment that is said to embody it
U Igned o do. Simply put, the metaphorical separation of church and
Hgiated in an effort to protect religion from the state, not the state
#liglon, The religion clauses of the First Amendment were crafted to
Anaxdmum freedom to the religious. In modern, religiously pluralistic
i, Where, as we have seen, the religions play vital roles as independent
ol meaning for their adherents, this means that the government should
10 people into sectarian religious observances, such as classroom
piblic schools, nor favor some religions over others, as by erecting a
uldd for with public funds, nor punish people for their religiosity with-
Mrong reason other than prejudice. It does not mean, however, that
Wiose motlvations are religious are banned from trying to influence gov-
i for that the government is banned from listening to them. Understand-
dintinetion s the key to preserving the necessary separation of church
e without resorting to o philosophical thetoric that treats religion as an
Wiy for eltizens to come to public judgment,

fie Lilture of Disheliof: How Amerlean Law und Polities Trivinlize Religious

1993, 0 book that dafends the uaumlhy#ﬂw-m Amerivan political life,
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THE SEPARATION METAPHOR

Religion is the first subject of the First Amendment. The amendment begins
with the Establishment Clause (“Congress shall make no law respecting an
establishment of religion . . .") which is immediately followed by the Free Exer-
cise Clause (“or prohibiting the free exercise thereof”). Although one might
scarcely know it from the zeal with which the primacy of the other First Amend-
ment freedoms (free press, free speech) is often asserted, those protections
come after the clauses that were designed to secure religious liberty, which
Thomas Jefferson called “the most inalienable and sacred of all human rights.”
What this means in practice, however, is often quite complicated.

Consider an example: at a dinner party in New York City a few years ago,
I met a Christian minister who told me about a drug-rehabilitation program
that he runs in the inner city. His claim—I cannot document it—was that his
program had a success rate much higher than other programs. The secret, he
insisted, was praver. It was not just that he and his staff prayed for the drug
abusers they were trying to help, he told me, although they naturally did that.
But the reason for the program’s success, he proclaimed, was that he and his
staff taught those who came to them for assistance to pray as well; in other
words, they converted their charges, i’ not to Christianity, then at least to religi-
osity. But this program, he went on with something close to bitterness, could
receive no state funding, because of its religious nature.

5 Well, all right. To decide that the program should not receive any funds,
despite the success of its approach, might seem to be a straightforward applica-
tion of the doctrine holding that the Constitution sets up a wall of separation
between church and state. After all, the program is frankly religious: it uses
prayer, and even teaches prayer to its clients. What could be more threatening
to the separation of church and state than to provide a government subsidy for
it? The Supreme Court has said many times that the government may neither
“advance” religion nor engage in an “excessive entanglement” with it.? On it
face, a program of drug-rehabilitation therapy that relies on teaching people ta
pray would seem to do both.

Tt is doubtless frustrating to believe deeply that one has a call from God (o
do what one does, and then to discover that the secular society often will nol
support that work, no matter how important it is to the individual. Yet that
frustration is itself a sign of the robustness of religious pluralism in Americu,
For the most significant aspect of the separation of church and state is not, a4
some seem to think, the shielding of the secular world from too strong a relis
gious influence; the principal task of the separation of church and state is (o

secure religious liberty. 4
¥

1. Thomas Jefferson, “Freedom of Religion at the University of Virginia,” in Saul X,
Padover, ed., The Complete Jefferson (New Yorl: Duell, Sloan & Pierce, 1943), p. 954
[Carter’s note]. Thomas Jefferson (1743—1826) was the primary author of the Declarution
of Independence (1776) and the third president of the United States (1801-09),

2. The quoted language is from Lemon vo Kurtaman, 403 U.S, 602 (1971), discunned
later in this chapter [Carter’s notel.
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The separation of church and state is one of the great gifts that American
political philosophy has presented to the world, and if it has few emulators, that
is the world’s loss. Culled from the writings of Roger Williams* and Thomas
Jefferson, the concept of a “wall of separation” finds its constitutional moorings
in the First Amendment's firm statement that the “Congress shall make no law
respecting any establishment of religion.” Although it begins with the word
“Congress,” the Establishment Clause for decades has been quite sensibly
interpreted by the Supreme Court as applying to states as well as to the federal
government.?

For most of American history, the principal purpose of the Establishment
Clause has been understood as the protection of the religious world against the
secular government. A century ago, Philip Schaff of Union Seminary in New
York celebrated the clause as “the Magna Carta of religious freedom,” repre-
senting as it did “the first example in history of a government deliberately
depriving itself of all legislative control over religion.”® Note the wording: not
religious control over government—government control over religion. Certainly
this voluntary surrender of control is an indispensable separation if the reli-
gions are to serve as the independent intermediary institutions that Tocque-
ville® envisioned.

Over the years, the Supreme Court has handed down any number of con-
troversial decisions under the Establishment Clause, many of them landmarks
of our democratic culture. The best known are the cases in which the Justices
struck down the recital of organized prayer in the public school classrooms,
decisions that for three decades have ranked (in surveys) as among the most
unpopular in our history.” But the decisions were plainly right, for if the state

3. Roger Williams (1603—1683), a proponent of religious freedom, founded the colony
of Rhode Island after being banished from Massachusetts.

4. For a thoughtful discussion of the reasons that the Establishment Clause applies to
the states, see Justice William Brennan’s concurring opinion in Abington School District
v, Schempp, 374 U.S. 203 (1963). The application of the Establishment Clause to the
states has its critics, including, implicitly, two members of the Supreme Court, but for a
variety of reasons, most of them linked to the arcana of constitutional interpretation,
| am not among them. To put matters most simply, [ ally myself with those who believe
(hat many of the rights that American citizens possess against the federal government
through the First Amendment became effective against the states with the adoption
ol the Fourteenth Amendment after the Civil War [Carter’s note].

5§, Philip Schaff, Church and State in the United States (New York: Putnam, 1888},
ppe 22-23; quoted in Robert T. Handy, Undermined Establishment: Church-State
Helations in America, 1880—1920 (Princeton, N.J.: Princeton University Press, 1991),
p. 20 [Carter’s note|. Schaff (1819-1893) was a Swiss-born historian and protestant
theologian,

0, Alexis de Tocqueville (1805-1859) was a French political philosopher; he is best
lnown for his study of America's political and social systems, Democracy in America
(1H35, 1840),

7 The decisions of the Supreme Court collectively known as the “school prayer cases”
fneluder Bngel v Vitale, 370 U8, 421 (1962) (no statesdralted prayer in public schools);
Ablugion Sehool Distrier v Sehempp, 374 U8, 204 (1964) (no devotional Bible readings
I publie sehools)y Wallace v, Jaffree, 472 U8, 3K (1985 (ho moment of silence in public
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LS e1]:hfer able to prescribe a prayer to begin the school day or to select a hol
tl;)o l1*.01‘11 which a Erayer must be tlaken, it is casting exercising control ovesli
e religious aspects of the life of its people—precisely what the Establish
ment.Clause was written to forbid. But although the separation of ch dl o ci
Zt:ete is fssetnt.ilallio ltlhe sugcess of a vibrant, pluralistic democracy, thei{occltirrlle

oes not entail all that is done in its name. I have i
d(l:ls(;r}i)ct if: Col()ée}:do that thought it the better paft?)]fl:(\efz(ljtfrntloe li}(i(];?(‘ia czll i::csifgotoc}
a ooks on Christianity to a classroom librar ady i

on other religions. The town of Hamden, Connecﬁ(fll;tejtvflll;i:(zll);iifzclbur?zg Wofkg

th‘at a church group could not rent an empty schoolhouse for Sulida ee}; ]
(Cooller heads in the end prevailed.) These rulings were both desée&ndV:iCESI
reqll.ured by the separation of church and state; so is the intermittent liti tfe i
strlkf the legend IN Gop we TRUST from America’s coins or the hrasga”mr::ltO
God” from the Pledge of Allegiance, an effort, if successful l'hzrl)t Woeldun' o
away even the civil religion. In short, it is not hard to unders,ta.nd thel; el
complaints that the secular world acts as though the constitutional req“gl?t |
that the nation and its people must keep religion under wraps N
heav;’rl(’)po;entsfof the ho}it{']ily thesis believe that the Supre‘mc Court bears a

urden of responsibility for what they see i iti

religion in America. Justice j;-Iugo Black, ?nb;v:;;:evfi];)a;:je(i‘ 11?;1“0“‘ o
£1947),'often is said to have started the ball rolling when he wrote thes MC““‘;“‘
The First Amfandment has erected a wall between church and state. ’1%;0;;1;1
j:ust be kept hlgh—and impregnable. We could not approve the slightest breach.”
year later, Justice Stanley Reed warned that “a rule of law should not b .
d.rawn from a figure of speech.” One critic wrote years later that Bl nl?h ;

simply pen.ned a few “lines of fiction.”!® The critics are not quite right ﬁct tha
arc not quite wrong, either. There is nothing wrong with the meta gh : 113.1 e!y |
of separation. The trouble is that in order to mal;ez:he Lounders’ vli)si(())rrl (():()i'lr:l’:‘::lil:E

lth t SLY C ﬂnd 11 SOC lety t[ L cl ll st Vv W
lb]e W lle tructur Ileed‘; or n ()dc[ S
3 wa ha‘ 0 have a fe

SourING ON LEmoON

ifhfhelgbarrassing truth is that the Establishment Clause has no theory; that
151, ‘e Supreme COLlll't has not really offered guidance on how to tell whe’n the
clause is violated. Since 1971, the Justices have relied on the “Lemon test.” sur‘

3 i

schools if used as subterfuge f i
ge for prayer); Lee v. Weisman, 112 S. Ct. 2649 4
;ch;mlvsponsored spoken prayer at high school graduation) [Carter's note] P
B.lﬂie(jlsggﬁv. 1139%6{::{ Edgcsatison, 330 [ig L, 18 (1947) [Carter's note]. Hugo LﬂFayeLﬂ.‘l
L vas a U.S. Supreme Court Justice (1937—1971) wh ini J
o o whose opinions helped
90 L\r/}d(s)c;ool segregation and to support the principle of separation of chlfrch 'm(l]:tll:t:
| ; o and stnfe,
MeCollum v. Board of Education, 333 U.S. 203, 247 (1948) (Justice Stanley Reed,
i

dissenting) [Carter's note]. Stanl
i ey Reed — ed as )
e s v Reed (1884—1980) served as a U.S, Supreme Court

10. Robert L. Cord, Separation of Church ]
. g ureh and Stater Historical Fact and Current I
tion (New York: Lambeth Pregs, 1982), p. 49 [Carter's m’;;;;rluul' Fack ané G A
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named because it was framed (quite awkwardly, one is compelled to add) in the
Court’s 1971 decision in Lemon v. Kurtzman.!' The case is so often cited that
legal scholars tend to forget what it involved: a state program to reimburse all
private schools, including religious schools, for expenses of textbooks, materi-
als, and, in part, salaries used to teach nonreligious subjects. * * * The Court
held the program unconstitutional and, in so doing, enunciated the Lemon
test—a lemon indeed, for it has proved well nigh impossible to apply. In order to
pass Establishment Clause muster, the Justices wrote, the statute in question
must meet three criteria: “First, the statute must have a secular legislative pur-
pose; second, its principal or primary effect must be one that neither advances
nor inhibits religion; finally, the statute must not foster ‘an excessive entangle-
ment with religion.””

Thus conceived, the clause exists less for the benefit of religious autonomy
than for the benefit of secular politics; that is, to borrow from the test itself, the
Establishment Clause was written to further “a secular legislative purpose,” try-
ing to erect around the political process a wall almost impossible to take seri-
ously. It is perhaps needless to add that Lemon left the critics in their glory. Did
the legislation enacted at the behest of the religiously motivated civil rights move-
ment have a secular purpose? If granting tax relief to parents whose children
attend parochial schools advances religion by making the schools cheaper, does
refusing to grant them inhibit religion by making the schools more expensive?
If competing factions within the same church both seck control of the same
church building, does judicial resolution represent an excessive entanglement?

When it promulgates complex multipart tests for constitutional violations,
the Supreme Court is almost always Juckless, but the Lemon test has been
extraordinarily unhelpful to the lower courts. Indeed, the courts have reached
results that are all over the map—sometimes quite literally, for one of the more
interesting cases involved a rather bland “Motorists’ Prayer” to God for safety
that North Carolina printed on its official state maps. A federal court, missing
(he significance of America’s civil religion, held the practice to be a violation
of the Establishment Clause.'> Another federal court ruled that the clause pro-
hibits religious groups from petitioning the Congress for private laws (available
{0 all other groups) in order to secure copyrights when they are unable to meet
the statutory criteria.'* The list goes on and on—but Lemon remains.

The Supreme Court itselt has not fared much better than the lower courts
i applying its test. The Lemon framework might not work too badly, could the
courts but take the requirement of a “secular legislative purpose” to mean, as
one scholar has proposed, any “political purpose’—that is, any goal the state

legitimately is able to pursue. Recently, however, the courts have seemed to

1, Lemon v Kurtzmann, 403 U.S, 602 (1971) [Carter's note].

12, Bradshaw v. North Carolina Department of Transportation, 630F.2d 1018 (4th Cir.
[UH0)Y, cort. denled, 450 U.S, 965 (1981) [Carter's notel,

I3, See United Christlan Seientists v, Christian Selence Board of Directors, 829F.2d
1182 (DG, Cle 1987) [Carter's natel,
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fumble this point, confusing the political purpose for which the statute is
enacted with the religious sensibilities of legislators or their constituents.

A majority of the Supreme Court missed this point in Edwards v. Aguillard
(1987), with the suggestion that a law requiring schools to teach scientific cre-
ationism is unconstitutional because most of its supporters were religiously
motivated—a suggestion that would also render unconstitutional the religiously
motivated teaching of evolution, or, for that matter, a religiously motivated
nuclear arms freeze.'* A similar suggestion has been made by some pro-choice
scholars who have argued that pro-life legislation violates the Establishment
Clause because of the religious motivation of many supporters. For the reli-
giously devout citizen, faith may be so intertwined with personality that it is
impossible to tell when one is acting, or not acting, from religious motive—and
this is certainly true for legislators, unless we dismiss as hypocritical cynics the
entire Congress of the United States, where over 90 percent of the members say
that they consult their religious beliefs before voting on important matters,
Indeed, by some estimates, an absolute majority of the laws now on the books
were motivated, at least in part, by religiously based moral judgments. That is
why inquiring into why legislators have voted as they have, rather than what
their legislation does, is almost always a mistake. “That values happen to be
religious,” New York's Governor Mario Cuomo has warned, “does not deny
them acceptability” as part of “the consensus view” needed to support public
policy.!® The result in Edwards is probably correct, * * * but not because of the
Court’s discussion of what was in the minds of the supporters of the statute.

The idea that religious motivation renders a statute suspect was never any-
thing but a tortured and unsatisfactory reading of the clause. As one scholar
has put the matter, there is good reason to think that “what the religion clauses
of the first amendment were designed to do was not to remove religious values
from the arena of public debate, but to keep them there."'® The Establishment
Clause by its terms [orbids the imposition of religious belief by the state, not
statements of religious belief in the course of public dialogue.'” The distinction
is one of more than semantic significance.

Consider the call by Reinhold Niebuhr and others back in the 19208
for the “Christianization” of American industry.'® Their use of the word

14, 482 U.S. 578 (1987) [Carter’s note].

15. Mario M. Cuomo, “Religious Belief and Public Morality: A Catholic Governor’s Pers
spective,” Notre Dame Journal of Law, Ethics, and Public Policy 1 (1984): 13, 19 [Carter's
note]. Cuomo (b. 1932) was a Democratic governor of New York from 1983 to 1994,

16. Robert N. Van Wyk, “Liberalism, Religion and Politics,” Public Affairs Quarter!
(July 1987): 59, 68, Franklin J. Gramwell, “Religion and Reason in American Politics,"
Journal of Law and Religion 2 (1984): 326 [Carter’s note|.
17. See Michael W. McConnell, “Why ‘Separation’ Is Not the Key to Church-State
Relations,” Christian Century, 1989, p. 43 [Carter’s note].

18. See Richard Fox, Reinhold Niebuhr: A Biography (San Francisco: Harper & Row,
1985), pp. 62—192. For a discussion of the “social gospel” movement among liberal Prote
estants, a movement Niebuhr largely disdained, see Robert 1. Handy, Underminul
Establishment: Church-State Relations in America (Princeton, NJ: Princeton Universliy:
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“Christianization” did not mean the imposition of ritual and doctrine; it meant,
rather, the transformation of industry into a new form that would accord with a
principle of respect for the human spirit that Niebuhr and the rest found lacking
in industrial organizations of the day. Critics called it socialism, or perhaps com-
munism. But whatever it was, religious faith was plainly at its heart.

Niebuhr struck a chord, not only with any number of left-leaning Protes-
tants, but also with a good number of socialists, many of them Jews, and with
other reformers of no religious persuasion. (A well-known support group was
Atheists for Niebuhr.) Suppose the response had been greater, that public sup-
port had burgeoned; suppose that legislatures had begun enacting programs
that matched the socialist spirit of Christianization. This reform legislation
would be purely secular in operation and could certainly be justified in secular
terms. But under an establishment clause that is read to equate acting out of
religious motivation with imposing religious belief, the programs might be uncon-
stitutional, because both those who proposed them and many of those who
voted for them would have done so out of religious conviction.

That should be a deeply troubling result. A rule holding that the religious
convictions of the proponents are enough to render a statute constitutionally
suspect represents a sweeping rejection of the deepest beliefs of millions of
Americans, who are being told, in effect, that their views do not matter. In a
nation that prides itself on cherishing religious freedom, it would be something
of a puzzle to conclude that the Establishment Clause means that a Communist
or a Republican may try to have his or her world view reflected in the nation’s
law, but a religionist can not. Although some critics fear we are already at that
point, the truth is that we have a good long way to go; but we are heading in the
wrong direction in our jurisprudence, and if the courts continue to read Lenton
15 they have, the Establishment Clause might well end up not antiestablish-
ment but antireligion.

Recognizing this danger, the Justices, and the scholars who support their
listablishment Clause jurisprudence, have simply ignored the rules of Lemon
I Kurtzman when applying them might prove too disruptive.'” In particular,
(hey have tried to tiptoc around many widely accepted practices that seem to
run afoul of Lemon. But squaring Lemon's rules with the accepted usages of
(he society's civil religion often requires some fancy footwork, ITow, for exam-
ple, does one justify the expenditure of government funds to provide armed
[rees chaplains, which looks like government sponsorship of religion? Answers
une observer; “This is not so much ‘setting up a church’ as providing access to

Prowy, 1991), pp. 58-67, 104-125, For an argument that the theology underlying the
[lheral social gospel movement was closely linked to the theology underlying that of
Chelstinn imperialism, see William R. Hutchison, Errand to the World: American Prot-
wntant Thought and Foreign Missions (Chicago: University of Chicago Press, 1987)
[Chrter's note], Reinhold Niebuhr (1892-1971) was an American theologian who advo-
pated "renlism” in American international relationy,

19, Jewse Choper, "Church, State and the Supreme Court: Current Controversy,” Ari-
soni Law Review 29 (1987): 551, 552 [Carter's notae|,
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churches already existing for those removed by government action from their
normal communities.”*” Okay, but how to explain the use of public funds dur-
ing the Christmas season to build and maintain a créche, which celebrates the
nativity of Jesus Christ? The Court itself tackled that one: “The display engen-
ders a friendly community spirit of good will in keeping with the season” and
any advancement of particular religions “is indirect, remote and incidental.”?!
Oh, really? Well, what about the offering of prayers at the opening of legislative
sessions? The Justices had an answer for that one too: “In light of the unam-
biguous and unbroken history of more than 200 years, there can be no doubt
that the practice of opening legislative sessions with prayer has become part of
the fabric of our society.”??

Part of the fabric of our society—it is easy to see why the Court is reluctant
to hold that the fabric of society includes some threads of unconstitutionality,
but it is difficult to imagine how that can be the right test. Racial segregation
was once part of the fabric of our society; so was prohibiting the women's vote,
and corrupt patronage politics in the big cities. The idea, for example, that a
créche does not advance religion is ridiculous; the point of the creche is to cel-
ebrate the birth of the Lord. So if the Court is willing to ignore Lemon and hold
that government funds can pay for one, it is simply not doing its job.?* If the
Justices dare not even follow their own rules, it may be time to find a new way,
to look at these problems. Yet the Supreme Court, although hinting around the
edges, has not yet decided to make a full retreat.

Part of the problem is figuring out where the Justices can possibly retreat:
to. For even if the Court’s Lemon test is insupportable, it is far from clear what
should be put in its place. On this point, not surprisingly, there is a consider-
able scholarly battle, in which it is healthiest to be a spectator. Michael McCon-
nell has proposed a standard based on coercion of belief, which he has labeled
the “lost element” of Establishment Clause jurisprudence.?! Douglas Laycock
has shot back that this test would leave the Establishment Clause void of cons
tent.”” Justice Sandra Day O'Connor has proposed a test asking whether the

20. Dean M. Kelley, Why Churches Should Not Pay Taxes (New York: Harper & Row,
1977), p. 143 [Carter's note].

21. Lynchv. Donnelly, 465 U.S. 668 (1984) [Carter's note].

22. Marsh v. Chambers, 463 U.S. 783 (1983) [Carter's note].

23, For a useful discussion of the Court's failures on this issue, see Alan M, Dershow«
itz, Chuizpah (Boston: Little, Brown, 1991), pp. 331—34 [Carter's note].

24. See Michael W. McConnell, “Coercion: The Lost Element of Establishment,” Wils
liam and Mary Law Review 27 (1986): 933 [Carter’s note]. McConnell (h. 1955) was i

judge on the U.S. Court of Appeals for the Tenth Circuit (2002—09) and is currently
director of the Stanford Constitutional Law Center.

25. See Douglas Laycock, “‘Noncoercive’ Support for Religion: Another False Claim
about the Establishment Clause,” Virginia Law Review 26 (1991): 37 [Carter's note],
Laycock (b. 1948), a legal scholar known for his work on religious liberty, is a professor
at the University of Virginia School of Law.
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government is endorsing religious belief or not.?® Mark Tushnet has answered
that Christian judges in a Christian-dominated society are not in the best posi-
tion to tell whether a message of endorsement is being sent.?” Steven D. Smith,
distinguishing between religious individuals and their organizations, has sug-
pested prohibiting only concerted action by state and religious institutions.*®
Kathleen Sullivan has taken the opposite position, proposing to use the clause
{o guarantee a secular public order.?? And one could go on this way at some
considerable length.

Constitutional provisions all too rarely, alas, have easily discernible mean-
ings, and there are elements of truth in all these readings of the Establishment
Clause. Yet what is most vital, in coming to a sensible understanding of the
clause, is to avoid the ahistorical conclusion that its principal purpose is to
protect the secular from the religious, an approach that, perhaps inevitably,
carries us down the road toward a new establishment, the establishment of
religion as a hobby, trivial and unimportant for serious people, not to be men-
(ioned in serious discourse. And nothing could be further from the constitu-
({onal, historical, or philosophical truth.

O

20, See Lynch v. Donnelly, 465 U.S. 668, 688 (1984) (Justice Sandra Day O'Connor,
voncurring) [Carter’s note]. O’Connor (h. 1930) was the first woman to sit on the U.S,
Supreme Court (1981-2006).

27 See Mark Tushnet, Red, White, and Blue: A Critical Analysis of Constitutional Law
(Cnmbridge, MA: Harvard University Press, 1988), pp. 256—57, n 31 [Carter's note].
Tushnet (b, 1945) is a professor at the Harvard Law School associated with the Critical
| egnl Studies movement.,

A, Steven D, Smith, “Separation and the ‘Secular: Reconstructing the Disestablish-
ment Decision,” Texas Law Review 67 (1989): 955 [Carter’s note]. Smith (b. 1952) is a
prolessor at the University of San Diego School of Law.

A0, Kathleen M. Sullivan, “Religion and Liberal Democracy,” University of Chicago Law
Heview 59 (1992): 195 [Carter’s note]. Sullivan (b. 1955) is a professor at, and former
tleun of, the Stanford Law School.

QuusTions
| Carter observes that “the wall [between church and state] has to have a few doors in
(1" (paragraph 10). What sorts of deors does Carter advocate? Why?

A Clarter adopts a historical perspective toward the Establishment Clause and the sepa-
pution ol chureh and state. Flow does this perspective shape his argument?

1 Cliarter's prose is generally formal and academic, but he adopts a more casual tone
pepentedly in the essay. What are the effects of this stylistic choice?

A Locate and read the text of one of the Supreme Court opinions Carter discusses. What
doyou think the apinion fs saying about the separation of church and state? Write about
e ways in which your interpretation of the opinfon supports or challenges Carter's.




