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chould the Ticking Bomb Terrorist Be Tortured?
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Alan Dershowitz (b. 1938) is an American civil rights lawyer and academic.

HOW THE CURRENT TORTURE DEBATE BEGAN

Before September 11, 2001, no one thought the issue of torture would ever
reemerge as a topic of serious debate in this country. Yet shortly after that
watershed event, FBI agents began to leak stories suggesting that they
might have to resort to torture to get some detainees, who were suspected
of omplicity in al-Qaeda terrorism, to provide information necessary to
Prevent a recurrence. An FBI source told the press that because “we are
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arian treatment” of arrestees, we have beep, "

cqown for humanit ‘ "
known fa Ige information about POssible {ua le

' ts to divu
to get any terrorist suspec ure
or FBI aide warned that “it could get to the spot Where

’, ’ W
could go to pressure, . . _where we won’t have @ choice, a.nd we are prbay.
getting there.”' Butin a democracy there 1 always a ChOl.ce' \

In 1978 a terrorist group kidnapped Italy’s former prime minjgt,,

Moro and threatened to kill him. A summary of the case described th,
e hunt for the l(idnappers of

plans. « « + A seni

Alg,
dECi.
sion not to resort to torture: “During th _ _ Ald,
Moro, an investigator for the [talian security se.rv1ces proposed to Cenera]
Carlo Della Chiesa [of the State Police] that a prisoner who seemeq t, have
information on the case be tortured. The General rejected the idea, rePlYing
‘Italy can survive the loss of Aldo Moro, but it cannot survive the introduc:
tion of torture. ” The terrorists eventually murdered Moro.

« « « The Geneva Convention Against Torture prohibits all forpg of
torture and provides for no exceptions. It defines torture so broadly 5 "
include many techniques that are routinely used around the world, inclyg.
ing in Western democracies:

For the purposes of this Convention, the term “torture” means any act by
which severe pain or suffering, whether physical or mental, is intentionally
inflicted on a person for such purposes as obtaining from him or a thirq
person information or a confession, punishing him for an act he or a third
person has committed or is suspected of having committed, or intimidating
or coercing him or a third person, or for any reason based on discrimination
of any kind, when such pain or suffering is inflicted by or at the instigation of
or with the consent or acquiescence of a public official or other person acting
in an official capacity.’

Many nations that routinely practice the most brutal forms of torture are
signatories to this convention, but they hypocritically ignore it. «

« + + There are legal steps we could take, if we chose to resort to tor-
ture, that would make it possible for us to use this technique for eliciting
information in dire circumstances. Neither the presence nor the absence
of legal constraints answers the fundamental moral question: should we’
This is a choice that almost no one wants to have to make. Torture has

1 Walter Pincus, “Silence of 4 Terror Probe Suspects Poses a Dilemma for FBI,” Washingo"
Post, 10/21/2001 (emphasis added).

2 “Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment of

Punishment,” adopted by the U.N. General Assembly, 12/10/1984, and in effect since
6/26/1987, after it was ratified by twenty nations. e ’
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ices d that academic discussion confers e ti
- e racti
r o have also been criticized for rais; g,

¢ people wish it did not. There are numerous i
rnale has produced self-proving, truthful informatie
;iivent harm to civilians. The Washington Post s
1995 in which Philippine au'thorities tortured a
information that may have foiled plots to assassin
cleven commercial airliners carrying approximately four thousand passen-

gers into the Pacific Ocean, as well as a plan to fly a private Cessna filled
with explosives into CIA headquarters. For sixty-seven days, intelligence
agents beat the suspect “with a chair and a long piece of wood [breaking
most of his ribs], forced water into his mouth, and crushed lighted cigarettes
into his private parts”—a procedure that the Philippine intelligence service
calls “tactical interrogation.” After successfully employing this procedure
they turned him over to American authorities, along with the lifesaving
information they had beaten out of him.?

Itis impossible to avoid the difficult moral dilemma of choosing among
evils by denying the empirical reality that torture sometimes works, even if it
does not always work. No technique of crime prevention always works.  «

Itis precisely because torture sometimes does work and can sometimes
prevent major disasters that it still exists in many parts of the world and
has been totally eliminated from none. It also explains why the U.S. gov-
frament sometimes “renders” terrorist suspects to nations like Egypt and
Jordan, “whose intelligence services have close ties to the CIA and where
they can be subjected to interrogation tactics—including torture and threats
to families—that are illegal in the United States,” as the Washington Post

n that was necessary to
§ recounted a case from
terrorist into disclosing
ate the pope and to crash

3. Matthew Brzezinski,
Pine Poljce Took Down a
y xplosives-Laden Pla

ton Post, 12/30/2001.

“Bust and Boom: Six Years Before the September 11 Attacks, Philip-
n al Qaeda Cell That Had Been Plotting, Among Other 'I:hmgs.‘to
nes into the Pentagon—and Possibly Some Skyscrapers,” Washing-
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2 “don’t ask, don’t tell” policy Wher

v » » Our government has
d K ther governments that Practic,

has reporte
from 0O

it comes to obtaining information : :
ity » rture violates A
torture. All such American complicity 1n foreign to es the Plain

language of the Geneva Convention Against T(‘)rture, Whlcb exl:)lldtly Pro.
hibits torture from being inflicted not only b.)’ sxgnator;/”natlons utalsg <,
the instigation of or with the consent or acquiescence ot " any person acting

in an official capacity.” » # #

HOW | BEGAN THINKING ABOUT TORTURE

eled to Israel to conduct some research and tea},

a class at Hebrew University on civil liberties during tir.nes of crisis. |
the course of my research I learned that the Israeli security .Serices ere
employing what they euphemistically called “moderate physical pressyre»
on suspected terrorists to obtain information deemed necessary to prevens
future terrorist attacks. « # = In most Cases the suspect would be placed ip
a dark room with a smelly sack over his head. Loud, unpleasant music or
other noise would blare from speakers. The suspect would be seated in ap
extremely uncomfortable position and then shaken vigorously until he dis.
closed the information. s #

In my classes and public lectures in Israel, I strongly condemned these
methods as a violation of core civil liberties and human rights. The response
that people gave, across the political spectrum from civil libertarians to law-
and-order advocates, was essentially the same: but what about the “ticking

In the late 1980s I trav

bomb” case?
The ticking bomb case refers to a scenario that has been discussed by

many philosophers, including Michael Walzer, Jean-Paul Sartre, and Jeremy
Bentham. Walzer described such a hypothetical case in an article titled
«political Action: The Problem of Dirty Hands.” In this case, a decent leader
of a nation plagued with terrorism is asked “to authorize the torture ofa cap-
tured rebel leader who knows or probably knows the location of a number of
bombs hidden in apartment buildings across the city, set to go off within the
next twenty-four hours. He orders the man tortured, convinced that he must
do so for the sake of the people who might otherwise die in the explosions—
even though he believes that torture is wrong, indeed abominable, not just
sometimes, but always.™

4 Michael Walzer, “Political Action: The Problem of Dirty Hands,” Philosophy and Public
Affairs, 1973.
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: “ wisdom, could &
hould refuse to do so? To say nothing of “;lgd b _d :;ny Pretence be
shouild, reiuss i : ar humanity, ol
made so much as to the praise of blind and V]l)l 8d bt ¥ by the mg, Who
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to save one criminal, should determine to abd €nt persong to

the same fate?’ sy
If the torture of one guilty person would be justified to preven; th

ture of a hundred innocent persons, it would Seemhto fo“‘()iw\certai
: rustifi revent the murder
Bentham—that it would also be justified to p of thouS&nds

of innocent civilians in the ticking bomb case. Consider two. hypotheti(a]
not, unfortunately, beyond the realm of possibility, 1, o

¢ tOr.
nly to

situations that are S Have £
they are both extrapolations on actual situations we have faced.

Several weeks before September 11, 2001, the Immigration ang Nat.
uralization Service detained Zacarias Moussaoui after flight instructoy
reported suspicious statements he had made while taking flying lessop and
paying for them with large amounts of cash.® The government decided oy to
seek a warrant to search his computer. Now imagine that they had, ang that
they discovered he was part of a plan to destroy lafge occupied buildings,
but without any further details. They interrogated him, gave him immuﬂity
from prosecution, and offered him large cash rewards and a new identity, He
refused to talk. They then threatened him, tried to trick him, and employeq
every lawful technique available. He still refused. They even injected hjp,
with sodium pentothal and other truth serums, but to no avail. The attack
now appeared to be imminent, but the FBI still had no idea what the target
was or what means would be used to attack it. We could not simply evacy,.
ate all buildings indefinitely. An FBI agent proposes the use of nonletha]
torture—say, a sterilized needle inserted under the fingernails to produce
unbearable pain without any threat to health or life, or the method used in
the film Marathon Man, a dental drill through an unanesthetized tooth,

The simple cost-benefit analysis for employing such nonlethal torture seems
overwhelming: it is surely better to inflict nonlethal pain on one guilty terrorist
who is illegally withholding information needed to prevent an act of terror-
ism than to permit a large number of innocent victims to die. Pain is a lesser
and more remediable harm than death; and the lives of a thousand innocent
people should be valued more than the bodily integrity of one guilty person.
If the variation on the Moussaoui case is not sufficiently compelling to make

5 Quoted in W. L. Twining and P. E. Twining, “Bentham on Torture,” Northern Ireland
Legal Quarterly, Autumn 1973, p. 347. Bentham’s hypothetical question does not distinguish
between torture inflicted by private persons and by governments.

6 David Johnston and Philip Shenon, “F.B.I. Curbed Scrutiny of Man Now a Suspect in the
Attacks,” New York Times, 10/6/2001.
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.+ we can always raise the stakes. Several weeks after September 11
i int, ent received reports that a ten-kiloton nuclear weapon may have
our 8 o from Russia and was on its way to New York City, where it would
1 stolcnd and kill hundreds of thousands of people. The reliability of the
h detonat(‘lce named Dragonfire, was uncertain, byt assume for purposes of
source: Cohetical extension of the actual case that the source was a captured
this h??ot Jike the one tortured by the Philippine authorities—who knew pre-
terrorlst’an d where the weapon was being brought into New York and was to
sely how d. Again, everything short of torture is tried, but to no avail. It is not
be detonate e‘r tain torture will work, but it is our last, best hope for preventing
absolutely cic nuclear devastation in a city too large to evacuate in time. Should
a catacl)’slr?ormre be tried? Bentham would certainly have said yes.
nonlethztronges targument against any resort to torture, even in the ticking
T:e ase, also derives from Bentham’s utilitarian calculus. Experience has
bom Ctha’t if torture, which has been deemed illegitimate by the civilized
shO‘l’:’infor more than a century, were now to be legitimated—even for limited
::; in one extraordinary tyPe of situat‘ion—such legitimation .would con-
itute an important symbo.hc setback 1n' t'he vx'/orldw1de Campaign against
human rights abuses. Inevitably, the legmmfatlon of torture by the world’s
leading democracy would provide a welcome justification for its more wide-
spread use in other parts of the world. Two Bent-ham scholars, W. L. Twin-
ingand P. E. Twining, have argued that torture is unacceptable even if it is
restricted to an extremely limited category of cases:
There is at least one good practical reason for drawing a distinction between
justifying an isolated act of torture in an extreme emergency of the kind
postulated above and justifying the institutionalisation of torture as a regular
practice. The circumstances are so extreme in which most of us would be
prepared to justify resort to torture, if at all, the cond;
would be so stringent, the practical
equate safeguards so difficult and t
be unwise and dangerous to entrus
with such a power. Even an out-

tions we would impose
problems of devising and enforcing ad-
he risks of abuse so great that it would
tany government, however enlightened,
and-out utilitarian can support an absolute
prohibition against institutionalised torture on the ground that no govern-
ment in the world can be trusted not to abuse the power and to satisfy in
Practice the conditions he would impose.”

Bentham’s ow

3 n justification was based on case or act utilitarianism—a
em

Onstration that in particular case, the benefits that would flow from the

7 Twine = :
to::in-g and TWlplng, “Bentham on Torture,” PP- 348-49. The argument for the limited use
the EXtrerrin the ticking bomb case falls into 2 category of argument known as “argument from
€Case,” which is 5 useful heuristic to counter arguments for absolute principles.
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ould outweigh it

ian approach. Surely 0

the targeting of a sma
save thousands of other civilian

the relatives of inmates in a Nazi deat .
i u
to repeat the targeting of German children

shut down. AR,
The reason this kind of single-case gtilitarian justification is simple.
minded is that it has no inherent limiting principle. If nonlethal tortyre

of one person s justified to prevent the killing of many important people,
then what if it were necessary to use Jethal torture—or at least torture that
posed a substantial risk of death? What if it were necessary to torture the
suspect’s mother or children to get him to divulge the information® What
if it took threatening to kill his family, his friends, his entire village? Under
a simple-minded quantitative case utilitarianism, anything goes as long
as the number of people tortured or killed does not exceed the number
that would be saved. This is morality by numbers, unless there are other
constraints on what we can properly do. These other constraints can come
from rule utilitarianisms or other principles of morality, such as the prohi-

bition against deliberately punishing the innocent. Unless we are prepared

to impose some limits on the use of torture or other barbaric tactics that

might be of some use in preventing terrorism, we risk hurtling down a slip-
pery slope into the abyss of amorality and ultimately tyranny. Dostoevsky
captured the complexity of this dilemma in The Brothers Karamazov when
he had Ivan pose the following question to Alyosha: “Imagine that you are
creating a fabric of human destiny with the object of making men happy in
the end, giving them peace at least, but that it was essential and inevitable to
torture to death only one tiny creature—that baby beating its breast with its
fist, for instance—and to found that edifice on its unavenged tears, would
you consent to be the architect on those conditions? Tell me the truth.”
'A willingness to kill an innocent child suggests a willingness to do any-
thing to achieve a necessary result. Hence the slippery slope.
It does not necessarily follow from this understandable fear of the slip-
pery slope that we can never consider the use of nonlethal infliction of pain.
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fits use were to‘ be limited by acceptable principles of morality. After a],
juprisoning 3 WAness who refuses to testify after being given immunity i
jesigned t0 be pumtlvct—that is painful. Such impriso
s produce more pain and greater risk of death tha
yetwe continue to threaten and use the pain of impris
ongues of reluctant witnesses.

nment can, on occa-
n nonlethal torture.
onment to loosen the

it is commonplace for police and prosecutors to threaten recalcitrant
suspects with prison rape. As one prosecutor put it: “You're going to be the
hoyfriend of a very bad man.” The slippery slope is an argument of caution,
not a debate stopper, since virtually every compromise with an absolut-
ist approach to rights carries the risk of slipping further. An appropriate
response to the slippery slope is to build in a principled break. For example,
if nonlethal torture were legally limited to convicted terrorists who had
knowledge of future massive terrorist acts, were given immunity, and still
refused to provide the information, there might still be objections to the use
of torture, but they would have to go beyond the slippery slope argument.

In debating the issue of torture, the first question I am often asked is,
“Do you want to take us back to the Middle Ages?” The association between
any form of torture and gruesome death is powerful in the minds of most
people knowledgeable of the history of its abuses. This understandable asso-
ciation makes it difficult for many people to think about nonlethal torture
as a technique for saving lives.

«+» Raising the issue of torture makes Americans think about a brutal-
izing and unaesthetic phenomenon that has been out of our consciousness
for many years.

#« Itis clear that if the preventable act of terrorism was of the magni-
tude of the attacks of September 11, there would be a great outcry in any
democracy that had deliberately refused to take available preventive action,
even if it required the use of torture. « «

The real issue, therefore, is not whether some torture would or would
not be used in the ticking bomb case—it would. The question is whether it
would be done openly, pursuant to a previously established legal procedure,
or whether it would be done secretly, in violation of existing law.

Several important values are pitted against each other in this conflict.
The first is the safety and security of a nation’s citizens. Under the tick-
ing bomb scenario this value may require the use of torture, if that is the
only Way to prevent the bomb from exploding and killing large numbers of
civilians, The second value is the preservation of civil liberties and human
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ot accept torture as a legitimate Part of
J

our legal system. In my debates with two prominent civil libertariang, Floyg
Abrams and Harvey Silverglate, both have acknowledged that they Woulq
want nonlethal torture to be used if it could preve-nt thousands of deaths’
but they did not want torture to be ofﬁciall?' recogn'lled by our legal SYstem
As Abrams put it: “In a democracy sometimes 1t 1S nece§sary‘t0 do things
off the books and below the radar screen.” Former P'reSIdel'ltla] Candidag,
Alan Keyes took the position that although torture might be ne.cessary in 3
given situation it could never be right. He sugge%ted that a prestldent shoulg
authorize the torturing of a ticking bomb terrorls‘t, but that this act shoulg
not be legitimated by the courts or incorporated 1.nto our legal System. He
argued that wrongful and indeed unlawful acts ml'g'ht sometimes be neces.
sary to preserve the nation, but that no aura of legitimacy should be placeq
on these actions by judicial imprimatur.

This understandable approach is in conflict with the third importan;
value: namely, open accountability and visibility in a democracy. “Off.the.
book actions below the radar screen” are antithetical to the theory and pryc.
tice of democracy. Citizens cannot approve or disapprove of governmeny)
actions of which they are unaware. We have learned the lesson of higt,
that off-the-book actions can produce terrible consequences. Richard Nixon’s
creation of a group of “plumbers” led to Watergate, and Ronald Reagan’s
authorization of an off-the-books foreign policy in Central America led t,
the Iran-Contra scandal. And these are only the ones we know about! » . ,

In a democracy governed by the rule of law, we should never want our so].
diers or our president to take any action that we deem wrong or illegal. A good

rights. This value requires that we n

test of whether an action should or should not be done is whether we are pre-
pared to have it disclosed—perhaps not immediately, but certainly after some
time has passed. No legal system operating under the rule of law should ever
tolerate an “off-the-books” approach to necessity. Even the defense of necessity
must be justified lawfully. The road to tyranny has always been paved with
claims of necessity made by those responsible for the security of a nation.
Our system of checks and balances requires that all presidential actions, like
all legislative or military actions, be consistent with governing law. If it is
necessary to torture in the ticking bomb case, then our governing laws must
accommodate this practice. If we refuse to change our law to accommodate
any particular action, then our government should not take that action.
Only in a democracy committed to civil liberties would a triangular con-
flict of this kind exist. Totalitarian and authoritarian regimes experience 0
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5 conflict, because they sgbscribe. to n'either the civil libertarian nor the
s cratic vahfes that colme 1;1 conflict with the value of security. The hard
gestion is: which valuel 1s to be pfefer'red when an inevitable clash occurs?
q e ormOTe of these v: Ees }rlnu:?t l1(r'1ev1tably be compromised in making the
ragic choice presente. y the ticking bom'b. case. If we do not torture, we
romise the security and safety of our citizens. If we tolerate torture, but
eep it off the books and.b.elow the radar screen, we compromise principles
of democratic accountability. If Yve create'a l.egal structure for limiting and
ontrolling torture, we compromls(? our principled opposition to torture in all
circumstances and create a potentially dangerous and expandable situation.
In 1678, the French writer Frangois de La Rochefoucauld said that
shypocrisy 18 the homage that vice renders to virtue.” In this case we have
wo vices: terrorism and torture. We also have two virtues: civil liberties and
democratic accountability. Most civil libertarians I know prefer hypocrisy,
precisely because it appears to avoid the conflict between security and civil
liberties, but by choosing the way of the hypocrite these civil libertarians
compromise the value of democratic accountability. Such is the nature of
tragic choices in a complex world. As Bentham put it more than two centu-
ries ago: “Government throughout is but a choice of evils.” In a democracy,
such choices must be made, whenever possible, with openness and demo-
cratic accountability, and subject to the rule of law.?

« == It seems logical that a formal, visible, accountable, and centralized
system is somewhat easier to control than an ad hoc, off-the-books, and
under-the-radar-screen nonsystem. I believe, though I certainly cannot
prove, that a formal requirement of a judicial warrant as a prerequisite to
nonlethal torture would decrease the amount of physical violence directed
against suspects. At the most obvious level, a double check is always more
protective than a single check. In every instance in which a warrant is
requested, a field officer has already decided that torture is justified and,
in the absence of a warrant requirement, would simply proceed with the
torture. Requiring that decision to be approved by a judicial officer will
result in fewer instances of torture even if the judge rarely turns down a
request. Moreover, I believe that most judges would require compelling
evidence before they would authorize so extraordinary a departure from
our constitutional norms, and law enforcement officials would be reluctant
0 seek a warrant unless they had compelling evidence that the suspect had

gen

8 Quoted in Twining and Twining, “Bentham on Torture,” p. 345.
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1 jimminent terrorist attack. A recorg Woulg

be kept of every warrant granted, and a}lthough it is certainly possipje that
some individual agents might torture without a \.;varrant, they would have -
excuse, since a warrant procedure would be available. They .CO.UId not clajp,
“necessity,” because the decision as t0 whether th.e torture is indee( Neceg.
sary has been taken out of their hands and pla§ed in th? hands of 3 judge, In
addition, even if torture were deemed totally illegal without any eXception
it would still occur, though the public would be less aware of its €Xistence |

I also believe that the rights of the suspect would be better protecteq Witil
a warrant requirement. He would be granted immunity, told that he Wag
now compelled to testify, threatened with imprisonment if he refused to dg
s0, and given the option of providing the requested information. Only if e
refused to do what he was legally compelled to do—provide necessary inf,.
mation, which could not incriminate him because of the immunity\wOul d
he be threatened with torture. Knowing that such a threat was authorizeq
by the law, he might well provide the information. If he still refused to, he
would be subjected to judicially monitored physical measures designeq to
cause excruciating pain without leaving any lasting damage. « « «

[+« « believe that in a democracy it is always preferable to decide contro.-
versial issues in advance, rather than in the heat of battle. [ would apply this
rule to other tragic choices as well, including the possible use of a nucleqy
first strike, or retaliatory strikes—so long as the discussion was sufficiently
general to avoid giving our potential enemies a strategic advantage by their
knowledge of our policy.

Even if government officials decline to discuss such issues, academics
have a duty to raise them and submit them to the marketplace of ideas.
There may be danger in open discussion, but there is far greater danger in
actions based on secret discussion, or no discussion at all.

information needed to preventa

Whatever option our nation eventually adopts—no torture even to pre-
vent massive terrorism, no torture except with a warrant authorizing nonle-
thal torture, or no “officially” approved torture but its selective use beneath
the radar screen—the choice is ours to make in a democracy. We do havea
choice, and we should make it—Dbefore local FBI agents make it for us on the
basis of a false assumption that we do not really “have a choice.”



