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The Law in Modern Society

By Cayce Myers

M Headnote Questions

« What is law?
« What are the sources of U.S. law?

« What is the difference between a trial court and an appellate court?

« What are the basic steps in a court case?
« How are judges chosen?

w or any other area of the law,

To understand communication la :
on. That is the purpose of this

students need a general introducti ; ose of
chapter. Although the law is a complex subject, its basics will be

presented here so readers will have a framework within whicl.l to
put any particular aspect of communication law. Like the soc1gty
it serves, law is dynamic. It is important to come to terms with
the fundamentals of communication law, but it is also important
to understand the forces that create and sustain the law — forces
that inevitably will change the law — and how legal change comes

about.
THE NATURE OF LAW

“Law’ has a number of meanings. It is usually defined as the
rules of conduct established and enforced by authority in a soci-
ety. The law of a society is one of its most fundamental charac-
teristics; the kind and amount of behavior a society prescribes
and proscribes for its members reveal much about the nature of
that society. It is the recognition of the law’s authority that al-
Jows society to function.

The term “law” is also frequently used to refer to a variety of
types of law including statutes, court decisions, administrative
rulings or private contracts. When people say, “It's the law,” they
are referring to any sort of official policy. When they use the word
“law,” people may also mean jurisprudence, the theory of law.
Law in this sense refers to a variety of legal philosophies includ-
ing private ownership, civil liberties, government redress and hu-
man rights.

THE SOURCES OF LAW

All American law can be organized according to its sources. Any
particular policy affecting communication may be categorized,
roughly in the order in which the categories evolved, as common
law, equity law, statutory law, constitutional law, administrative
law, international law or contract law. These sources work to-
gether to inform what is “the law” in the American legal system.
Virtually every law examined in this book can be categorized into
one of these seven sources of law. When thinking about any par-
ticular law, you should consider where it fits in the larger scheme
of the law.

Common Law

One of the most important and complex areas of law is “case law.”
In the American legal system case law is a body of law in which
courts have applied the principles established in previous court
decisions. These previous decisions are commonly referred to as
“precedent.” The use of these previous court decisions, or prece-
dents, is the basis for common law.

The roots of common law are found in twelfth-century Eng-
land, where local courts created a system for resolving disputes
between common people. Judges assigned to these courts were
charged to determine and apply local customs and values to re-
solve the conflicts. Consistency became a prized feature of the
common law. In the name of fairness, a kind of conflict resolved
one day naturally should be resolved the same way the next day,
the next year and, perhaps, indefinitely. For a community to be
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THE LAW IN MODERN SOCIETY

mber. If the legislation is approved
in the other chamber but in a different form, re;?resentalives of
each chamber meet to work out the differences in a conference
committee. Both the House of Representatives and the Sena.te
must approve any compromises made in the conference commit-
tee. Upon adoption of these changes, a bill is referrgd to the pres-
ident, who has the power to veto it. Article 1, section 7, c?ause 3
of the U.S. Constitution states that Congress can override the
veto by a two-thirds vote of each chamber. Rescinding laws re-
quires the same process. All states except Nebraska have bicam-
eral legislatures, while local governments tend to have unicam-
eral councils or commissions.

Other sources of law are apt to be deferential to statutory law
because it is seen as the will of the people in a democracy. Statu-
tory law, however, must be consistent with the Constitution and
applied, enforced and interpreted by the executive and judicial
branches of government. Statutory law sometimes leaves room
for interpretation. Sometimes courts give legal interpretations of
statutory law in case law. In these situations case law and statu-
tory law work together to constitute “the law” on a particular is-
sue. A state statute applies only to people in the state where it
was adopted and must be consistent with both the federal and
the state’s constitutions; a federal statute applies to all people in
the United States and must be consistent with the federal Con-

stitution.

ilar process in the other cha

Constitutional Law

The United States’ most important contribution to thought about
Jaw in society is the written constitution. From 1781 to 1789 the
colonies operated under the Articles of Confederation. This doc-
ument placed the colonies in a loose confederation with a weak
centralized government. After the American Revolution, each of
the thirteen states wrote and ratified a document that was in-
tended to be a kind of powerful contract between the people and
government. Carrying the idea of democracy to a new and origi-
nal extreme, the state constitutions vested sovereignty in the peo-
ple through the constitutions and designated public officials and
government bodies as public servants.

Based on the model of the early state constitutions and the
desire for a stronger central government, the U.S. Constitution
— written in 1787 and ratified in 1789 — became a model for
constitutions of other nations and for states that subsequently
joined the union. The Constitution is made up of the Preamble,
seven articles and twenty-seven amendments. The most im-
portant parts are the first three articles and the Bill of Rights —
the first ten amendments.

Important to understanding American constitutional law is
the concept of “limited government.” The colonial experience with
Great Britain taught America’s constitutional framers not to
trust centralized power. They intended to create governments
that would be explicitly excluded from almost all aspects of an

J

individual citizen's life. Governments would be assigned on
. . . Py QA8 ¥ nn \.

those functions in society that citizens coulq not perform f-
or

themselves. The Constitution was the device for assigning spe.
cific powers to government. The assumption was th;l[ z(;.v;:rn_
ment was powerless to do anything that it was not entitled to do
in the Constitution.

Article I of the Constitution establishes Congress and enumer-
ates its powers, including the powers to tax and mint money, de-
clare war and regulate interstate commerce. Article 11 éstab-
lishes the presidency and enumerates its powers, including lead-
ing the military, establishing foreign policy and appointing gov-
ernment officers. Article IIT establishes the federal Judiciary and
enumerates its powers, including hearing cases involving federal
and international matters and disputes between states and be.
tween citizens of different states. According to the theory of lim.
ited government, the states retain all other powers, or no govern-
ment can exercise those powers.

FEDERAL JUDICIAL POWER

Article I, Section 2 of the Constitution provides that “the judicial Power shall
extend to all Cases ... and Controversies”:

1. “arising under this Constitution, the Laws of the United States, and Treaties

made, ..."

2. “affecting Ambassadors, other public Ministers and Consuls, ..."

3. “of admiralty and maritime jurisdiction, ...”

4. “to which the United States shall be a Party, ..."

5. “between two or more States, ..."

6. “between a State and Citizens of another State, ..."

7. “between Citizens of different States” [also known as “diversity-of-citizen-
ship” cases], ...

8. “between Citizens of the same State claiming Lands under the Grants of
different States, ...”

9. “between a State, or Citizens thereof, and foreign States, Citizens or Sub-
jects, ..."

All other matters are reserved for state courts. Most cases in federal courts
involve items 1,4 and 7.

The framers, particularly Alexander Hamilton and James
Madison, believed the federal government could not exercise any
powers not enumerated in the Constitution, so they rejected ef-
forts to include a listing of individual rights and liberties, includ-
ing freedom of speech and of the press, that the government
should be forbidden to abridge. Including such provisions in the
Constitution was politically popular. In its first session, Congress
approved twelve constitutional amendments, the first two of
which were not ratified. The remaining ten became the Bill of
Rights, including the First Amendment provisions for freedom of
religion and expression. Madison clearly changed his mind on the
protection of individual rights because he was the congressman
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Administrative Law

The nature of American life changed dramatically during the In-
dustrial Revolution. In the decades following the Civil War, the
national economy became dependent less on agriculture and
more on manufacturing. Business saw the introduction of large-
scale manufacturing, corporations and market speculation. Large
cities now had to provide public services for growing populations
of workers who left farms for factory jobs. These changes oc-
curred in tandem with increased public consumption of manufac-
L\lxred goods, and technological innovations in mass communica-

tion and transportation,
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decision is federal courts rarely overturn agency rules or regula-

tions.
International Law

Beginning in the nineteenth century there was a movement to-
ward creating a comprehensive international law. At the end of
World War II, the United Nations was formed, and new intgrna-
tional laws were created, such as those governing human rights.
However, for centuries treaties have governed formal relation-
ships between independent nations. Treaties are agreements that
establish policies for how societies interact politically and eco-
nomically. Designated the Commander in Chief and head of state
by Article II of the U.S. Constitution, the president has much
unilateral authority to conduct American relations with other na-
tions, but Article I empowers Congress to fund transnational in-
itiatives, declare war and approve treaties. Article I1I grants fed-
eral courts exclusive jurisdiction to hear cases involving U.S. for-
eign affairs.

The United States has entered into numerous world and re-
gional covenants subjecting it and its citizens to policies of vari-
ous multinational organizations, the most important of which is
the United Nations. The U.N. Charter commits member nations
to participate in efforts to foster peace and prosperity throughout
the world. The Universal Declaration of Human Rights, Interna-
tional Covenant on Civil and Political Rights, European Conven-
tion for the Protection of Human Rights, and American Conven-
tion on Human Rights are examples of international and regional
agreements that governments should protect human rights such
as freedom of expression.

Treaties such as the United States-Mexico-Canada Agreement
(which governs trade among the three nations) have important
implications for both the amount and kind of communication be-
tween nations and the protection of freedom of expression in each
nation. Agreements such as the Berne Convention for the Protec-
tion of Literary and Artistic Works and the Agreement on Trade-
Related Aspects of Intellectual Property Rights attempt to estab-
lish harmonious policies for the international treatment of intel-
lectual and creative property. (Intellectual property is discussed
in Chapter 13.)

Contract Law

One of the most common sources of law that affects both individ-
uals and businesses is contract law, sometimes referred to as “pri-
vate law.” Since ancient times, contracts have been present in
almost every legal system. Contracts include a variety of agree-
ments between parties such as purchase agreements, employ-
ment contracts and the transfer of ownership. In the American
legal system, case laws and statutes have regulations that dictate
what constitutes a legal contract. These laws prohibit contracts
made for illegal purposes, disallow contracts that unjustly enrich

one party at the expense of another and require

tracting parties willingly enter the contract.
Modern American contract law requires thpee

ments of all contracts: an offer, acceptance

that both ¢
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Under most state laws, contracts can be writte A
states, however, require contracts over a certain
8500, to be written. This written requireme
as the statute of frauds.

While states have general regulations about contracts, the par-
ties involved usually have unfettered discretion in selecting the
terms of their contract. A contract can contain provisions th‘m, do
not follow a specific state or federal law. In fact, contract terms
can even include an election of laws that will govern any future
contract disputes. Courts only become involved in contract terms
when one party breaches his or her part of the contract, In that
situation, the wronged party can sue the breaching party in court.
Absent a breach, courts occasionally become involved with regu-
lating or interpreting contracts.

When courts become involved in contract disputes, they are
frequently asked to interpret vague components of contracts,
Over the years, legal conventions have developed that assist
courts in determining the meaning of a contract in dispute.
Courts usually resolve disputes by first examining what is writ-
ten in a contract. This process is sometimes referred to as exam-
ining the “four corners” of the contract. In cases where the con-
tract is vague or a meaning cannot be determined by the “four
corners,” most courts resolve the ambiguity in favor of the party
with the fewest financial resources. In addition to interpreting
contracts, courts sometimes are asked to issue orders requiring
parties to fulfill their contractual obligation or pay the non-
breaching party money damages.

In communication law, contracts are frequently at issue be-
cause they are a part of daily management governing the sale of
goods, employment and other obligations between private parties.
Contract issues emerge in a variety of laws including intellectual
property ownership, licensing agreements and employment con-
tracts for journalists and public relations practitioners. When ex-
amining a contract issue, a student needs to know the terms of
the contract, how the contract is to be interpreted and what rem-
edies the law provides if there is a breach.

n or oral; some
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COURTS

Courts are at the center of the study of U.S. law for many rea-
sons. Unlike judges of almost every other nation, American
judges are vested with wide political authority. Through the pow-
er of judicial review and the ability to rule laws unconstitutional
(and to have their decisions taken seriously), courts are the ulti-
mate forums for the resolution of disputes, whether between pri-
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THE LAW IN MODERN SOCIETY

THE U.S. COURT CIRCUITS AND DISTRICTS

FIRST ORQUIT — The districts of Maine, Massachusetts, New Hampshire, Rhode Island and Puerto Rico

SECOND CIRQUIT — The districts of Connecticut, Eastern New York, Northern New York, Southern New York, Wester New York and Vermont

THIRD CIRQUIT — The districts of Delaware, New Jersey, Eastern Pennsylvania, Middle Pennsylvania, Western Pennsyvania and Virgin Islands

FOURTH CIRQUIT — The districts of Maryland, Eastem North Carolina,

Middle North Carolina, Western North Carolina, South Carolina, Eastem Virginia
Western Virginia, Northern West Virginia and Southern West Virginia g

FIFTH CIRCUIT — The districts of Eastern Louisiana, Middle Louisiana, Western Louisiana, Northern Mississippi, Southern Mississippi, Eastern Texas Northern
Texas, Southern Texas and Western Texas )

SIXTH CIRQUIT — The districts of Eastern Kentucky, Western Kentucky, Eastern Michigan, Western Michigan, Northern Ohio, Southern Ohio, Eastern Tennes-
see, Middle Tennessee and Western Tennessee

SEVENTH CQRQUIT — The districts of Central llinois, Northern llinois, Southern llinois, Northern Indiana, Southern Indiana, Easter Wisconsin and Western
Wisconsin

EIGHTH ORCUIT — The districts of Eastern Arkansas, Westemn Arkansas, Northern lowa, Southern lowa, Minnesota, Eastern Missouri, Western Missouri
Nebraska, North Dakota and South Dakota ;

NINTH CIRCUIT — The districts of Alaska, Arizona, Central California, Eastern California, Northern California, Southern California, Hawail Idaho, Montana,
Nevada, Oregon, Eastern Washington, Westem Washington, Guam and Northern Mariana Islands '

TENTH CIRCUIT — The districts of Colorado, Kansas, New Mexico, Eastern Oklahoma, Northern Oklahoma, Western Oklahoma, Utah and Wyoming

ELEVENTH CIRQUIT — The districts of Middle Alabama, Northern Alabama, Souther Alabama, Middle Florida, Northern Florida, Southern Florida, Middle
Georgia, Northern Georgia and Southern Georgia

DISTRICT OF COLUMBIA CIRCUIT — District of Columbia

FEDERAL CIRCUIT — National jurisdiction in certain cases in administrative law, intellectual property and monetary claims against the U.S. government

Federal Courts

of Appeals for the Armed Forces and Administrative Law Judges.
These courts have specific jurisdiction suggested by their names.

Article I1T courts include the district courts, courts of appeals and
U.S. Supreme Court.

Article 11T of the Constitution says little about the number and
sorts of federal courts, mentioning “one supreme Court” and
“such inferior courts as the Congress may from time to time or-
dain and establish.” With the Judiciary Act of 1789, as amended

and other legislation, however, Congress has developed an elabo
rate federal judiciary.

U.S. District Courts

The ninety-four district courts are the federal courts of original
When Congress creates a court under Article I1I, that court is  jurisdiction. At least one is located in each state, Puerto Rico, the
called an “Article 111 court.” When a federal court is created by

way of other constitutional provisions, it is called a “non-Article
111 court.” Article I11 provides that judges assigned to Article 111
courts have lifetime tenure, meaning they hold office until they
die, are impeached and convicted, or choose to retire (at age 65
with at least fifteen years of service or age 70 after at least ten
years of service). A non-Article 111 judge may serve a term speci-
fied in the law that established the judge's court. Examples of
non-Article 111 courts are the Court of Federal Claims, the Court

Virgin Islands, Guam and the District of Columbia. As many as
four are located in each of the most populous states. The number
of judges assigned to each court ranges from two to twenty-eight,
depending on the amount of work in the court. Normally, one
judge presides in a case, with or without a jury, but a three-judge
panel may be assigned to decide a case in special circumstances.
There are 677 judgeships in the fifty states and territories and
fifteen in the District of Columbia. Each district also is assigned
at least one magistrate, bankruptcy judge, marshal, clerk, U.S.




U.S. Supreme Court has resulteq ; VN
in

|
8 porte
nd 1 for expanding the number of ;
lonoﬁce”, . 100 t0 3 T of justj
worney (fed ral p mb:o]in the Chlef!u‘:,g:ndn i ndmg the nuu?ber US. Supr::ces~ o‘;m"in;’
:[ the judees oh district 5 a;istfid wurt judge 1® adges jcally difficult with the last earp e Couyy vey '&L'
dminislrﬂ ve maacrs he Senate. Othef q President Franklin Roose‘,eh est atte, m"lk K\ Mw IN meRN “x,m
::c :;1 o president and confirm™ b:etand banmpmv u ]Z:’:;gl is “court packing” plan to ex p:ttemp T },\\ THE
federal districts, such as mﬂg" i court judg95~ Fe('iifr’i‘a coul attempt failed marking one of lh::_the mu‘hat . k\ Jaw of the 1an AT
a inted by 2 pellate and & majority of the dis Lpoi Roosevelt administration. 18gest m";:,, ];‘C us Cor:umlmn as :Jh:-::::\:?:“mn e ‘-L
4 TS a T & o w‘cwnz\s\ .
trate judges appm;tlid'ct nkl'“Pwy " dges m‘ewere mo A Supremeé Court term opens o e ey ;\\:r‘\.d'.ll state constitution can provide more and d
judges ina pal ular lfm it judges: In 2020, thﬂ: e i according to statute, and usually ¢q he firgg "‘\\ than the federal constitution €an:
for each circuit by thfa clr‘{: : Latrict coll an In the past thirty years, the annundudes a Qrate court gystems }mye c:n-pu.-d a large num!
than 332,000 AVt filings ! ing the Court has grown from abo al numbe,‘he Q:'\ special sub')t:ﬂ-mff'-lcl‘ jurisdiction. Probate, traff
93,000 for criminal cS¢3 Court gave full-dress t ut 1, of, 4y lations and juvenile courts are common, 88 are €
urk S reatment to peak to abw g, only minor crimes, such as justice of the peace &
.8, Courts of Appeals the 1982 and 1983 terms, but in recen of174 ‘1':“ nor civil matters. wuch as small-claims courts.
deral @0 arts of 2P than 100 cases Per term this way. termg;, h:k‘:
(ablished the current system of fede i of dec- Notice that the title of the federal juq: . LEGAL PROCEDURE
Congress 7 se 0 rts take 2P tive officer is the “Chief Justi Judicig
alin the Everts Act of 1891. Th€ . pycept When the tve ustice of th Sel S )
e ] agencies: ExceP «Chief Justice of the U.S e Uniteq o8 Law is either substantive OF procedural. Most
jons of the district courts and federd’ courts; th ef JU e U.S. Supreme (g A e
s i isions of appeils ief usti urt.” describes is the substance of communication
S Court agrees 10 review decisio” ; ears donot regard the chief justice as their bow 1 ey 2 : ]
upreme gr Court i0 recent ¥’ e Lice as their bogg au%‘\ whether & particular communication 1 defam
decisions ar¢ fnal. Becat® i than 100 of about 9,000 tice is head of the fe'del‘a] judiciary, chajr ‘Ra "\ Procedural law, o the other hand, include¢
has been grantiné i erf s are, 5 pra Conference (the policy-making body fo of the Pe:::& substantive 1a¥ is created, administered an¢
petitions it gets each term, the cour'tso a p:a ali in charge of administrative matters f I the [‘edem | & sence these 1aws enumerate the procedures
cal matter, the courts © ast resort 11 A, ied ,J:uln state cir- cluding its building. The chief justi or the Sy, ™% of law. To protect against governmental at
There are 179 judgeshiPs in eleven 870 1 mbia Cireuit the justices in deciding cases and ce chairs g, Cly 2% onstitutions require that authorit
cuits, the Federal Circuit, a e Dist ot of C0 Jine per- the Court. presides at py, m"’q\ irly, equally and decisively. Mandating t
Each circuit has one appeals court with six 0 twent}f;d i le b@\ be represented bY Jegal counsel and be give
manent judgeships, depending on the docket S126- e ;:i o cands P re examples o procedural 12 -w"‘ nfe
peals court judges aré nominated by the president 27 : of Civil Procedure and Rules of Criminal
by the Senate. ot g . tails as specific as the cost of ﬁ\'u.\g record
Rather than involve all o the judges in every decision, an ap- Article 11 gives broad authority to the fede the paper permitted to be submitted as ¢
peals court normally assigns acase t0d threejudge subcommit-  legal issues, but the vast majority of Am = \ have sifm procedural laws. A case th
tee, called a “panel.” When the entire court assembles t0 decidea done 1n the state courts. Federal jurisdi :n‘?ﬂ mw& t.\.xe merits may be 1ost for fmlure to f‘f“
case, it is said to act en banc. En bane hearings are rare. They Jeaving most matters of civil and crimi (1:11:: s actuan," SiE8 lawyey dpes “"‘dgle a“h:“m“ =
usually are reserved for special appeals cases: While an attorney the most important consti tatio ml““‘ nal law to state § tions, tpe legal deadline that proced_
may request an en banc h o holding such a heari is ulti- nal 1ssues see iy court will probably dismiss the action.
anc hearing, holding such a hearing 15 ti. reach the federal courts, sta m ey : .
mately a federal 1 decisi . , state courts actu client to sue the lawyer for malpractic
ly a federal appellate courts decision. most directly affecting citi ally produg g 1
About 53 percent of the 56 = g citizens on a day-to-day bas; e The procedure for 2 Jegal action de
P e 56,000 appeals court petitions each  State court y basis . f
year involve civil L5 court systems are generall o S as most fundamental of which are whet
civil matters. About 23 percent are criminal case Ty e i y organized lik - inistrati
s, court system, with trial and intermediat e the by inal or administrative and where tf
courts of last resort. Names of these couitap pellate oy action generally involves a dispute!
S vary in the g, ally over money damages. Civil due’
nce of the

and 114. percent are administrative cases. Only about 15 percent
result in formal hearings before the appeals courts. Sixteen states call their 1
general jurisdiction tri
trial court
]

A chief judge is assi i
A chief aned in each appeals court to handl i .
ministrative work. In addition, a Supreme Court justice B T
e justice is chosen ~termediate Wi
pervising “circuit justice” for each circuit. P ]a el i
enn . . . B CO s
coun:yoxf/allma, this court is called the “superior ‘;::’m‘hl
e 3st resort are “supreme courts,” but in N ‘
Ee the “court of appeals.” ’ o=
- ach state g
resort, 18 the only court speci 'he &dera] iy 0“3 i S)YStem A md
v ‘s 1 S e
R T gecnﬁ‘calb’ mentioned in Article [[] t 4 stems and the federal system. A pendent of other state m
S rde onstituton says lttle else abo of timate authority on that f’" state supreme court stk
legislation, Congress establ?“h;“'aSto conduct its work 'I‘}l:t v correc the U8 S“Prems%te S
3\:~Un“ed States and determip (;he office of the Chie[JuStl;ough !aw, federal courts Canne ourt in its interpretation of fe
s set at nine in 1869, | ed the number of jugt; ¢ of interpretatio o vk st sptene R
. In recent years the polit: - 1ces, which 3 gta nof state law. The U.S. S .
Politicization of the ¢ m.tte supreme court on a stat la S
i e law questi ly when the
S i ion only when te®
whether state law violates federal in®

U.S. Supreme Court

The Supreme Court of the United States
S

|

fisa “prepondera

of proo
an injunction, OF ir

equity, such as
ages, are available.
An administrative action is alsct
cally involves a case over complia
ministrative rule or regulation. A

sion can be appealed through the

of administrative procedure are
bureaucracy on fines and orders
missed by an agency's judges ¢
commissioners, actingasa ]
administrative process is also ¢
only when all agency appeals 2
A criminal actionis brought
against an individual for €



i

THE LAW IN MODERN SOCIETY

U.S. Constitution, as the supreme law of the land, prevails when-
ever a law, even a state constitution, violates it. On the other
hand, a state constitution can provide more and different rights
than the federal constitution can. .

State court systems have created a large number of courts in
special subject-matter jurisdiction. Probate, traffic, domestic re-
Jations and juvenile courts are common, as are courts dealing in
only minor crimes, such as justice of the peace courts, and in mi-
nor civil matters, such as small-claims courts.

LEGAL PROCEDURE

Law is either substantive or procedural. Most of what this book
describes is the substance of communication law, for instance,
whether a particular communication is defamatory or obscene.
Procedural law, on the other hand, includes the rules for how
substantive law is created, administered and adjudicated. In es-
sence these laws enumerate the procedures used in the practice
of law. To protect against governmental abuse, the federal and
state constitutions require that authorities treat individuals
fairly, equally and decisively. Mandating that a criminal suspect
be represented by legal counsel and be given an impartial trial by
peers are examples of procedural law. In federal courts, the Rules
of Civil Procedure and Rules of Criminal Procedure establish de-
tails as specific as the cost of filing records and the dimensions of
the paper permitted to be submitted as court documents. States
have similar procedural laws. A case that is likely to be won on
the merits may be lost for failure to follow procedure. If a plain-
tiff's lawyer does not file an action within the statute of limita-
tions, the legal deadline that procedural law establishes, the
court will probably dismiss the action. That may be cause for the
client to sue the lawyer for malpractice.

The procedure for a legal action depends on many factors, the
most fundamental of which are whether the action is civil, erim-
inal or administrative and where the action is brought. A civil
action generally involves a dispute between private parties usu-
ally over money damages. Civil due process applies; the standard
of proof is a “preponderance of the evidence”; and remedies in
equity, such as an injunction, or in law, such as monetary dam-
ages, are available.

An administrative action is also a type of civil lawsuit. It typi-
cally involves a case over compliance or lack thereof with an ad-
ministrative rule or regulation. An administrative agency’s deci-
sion can be appealed through the agency’s appeals process. Rules
of administrative procedure are applied. Decisions by an agency’s
bureaucracy on fines and orders may be upheld, adjusted or dis-
missed by an agency’s judges or by the agency’s policy-making
commissioners, acting as a kind of internal court of appeals. The
administrative process is also subject to external judicial review
only when all agency appeals are exhausted.

A criminal action is brought by the federal or state government
against an individual for committing a crime designated in

legislation. Criminal due process applies, the standard of proof
“beyond a reasonable doubt,” and remedies inclyde 1o
prisonment.

Legal procedure also depends on where
Although procedural rules in different .
other, each state has its own specific proced
agencies. Federal courts and agencies have separate sets of
cedures. Procedures will also differ depending on wht‘thu‘r th:m.
tion is in a trial court or appellate court.
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Trial Court Procedure

Courts are in the business of remedying or punishing social
wrongs. Civil law was established to correct civil wrongs‘\such as
torts or breaches of contracts, but has also become q way to
achieve constitutional rights. Civil courts are intended t(; be
places where civilized people will resolve their disputes rather
than through violence or other inappropriate behavior. Criminal
law was established to punish criminal wrongs, such as arson or
larceny, although a major part of criminal law is devoted to pro-
tecting the constitutional rights of suspects.

Civil Procedures

The victim of a civil wrong will first consult an attorney who may
specialize in a particular area of law, such as torts or contract
disputes. The attorney tries to determine whether the client has
a cause for action based on the facts and the law and, if so,
whether the law provides a remedy in equity or damages. The two
major branches of civil law are torts and contracts. A tort is a
non-criminal wrong committed by one party against another, Li-
bel and invasion of privacy are torts. However, tort law covers
many different scenarios including medical malpractice, defec-
tive products and personal injuries. A contract is an agreement
between two parties. If one party violates the agreement, the
other may seek a remedy for breach of contract.

A typical civil case seeks monetary damages to help the plain-
tiff recover from various kinds of losses, for example, harm to
reputation, shame and ridicule resulting from defamation. A
plaintiff has to present evidence that the defendant was at fault
for causing the harm to the plaintiff and that the plaintiff suf-
fered as a result. The defendant can prevail by contradicting the
plaintiff's evidence or introducing other evidence. The judge and
jury decide on whether the plaintiff succeeds in the action by
proving a claim by a “preponderance of the evidence.”

The plaintiff's attorney, once satisfied that a client has a case,
may begin to collect evidence to support the claim. An example of
evidence would be affidavits — sworn statements by potential
witnesses. The attorney will also conduct legal research. One in-
itial decision will be deciding in which court to bring the case. If
the case involves state law and both parties are in the state, then
the case should be filed in a court in that state. If the case
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then by the defendant. The lawyer who calls the witnesses con-
ducts direct examination. The opposing lawyer conducts cross-ex-

amination. Throughout the presentation of evidence, the attor-
neys may invoke various rules of evidence. Arguments over these
ruies are directed at the judge, not the jury, because they are
questions of law, not facts. One side may object that the other
side is violating some rule of evidence. For example, lawyers are
not allowed to ask leading questions during direct examination
(although they can on cross-examination) — that is, to frame
questions in such a way as to encourage specific answers. Alaw-
yer also may not use hearsay evidence — evidence of a statement
made out of court and, therefore, of questionable validity. In de-
termining the proper application of the rule, the judge may sus-
tain or overrule an objection. The side that loses the arguments
may use them as bases for an appeal that the judge misapplied
the law.

At the conclusion of the plaintiff's presentation of the evidence,
the defense may move that the judge dismiss the case on the
grounds that the plaintiff failed to show with sufficient evidence
a prima facie case, that is, a case that would likely prevail before
a reasonable jury. This is called a “directed verdict” because the
case ends at that point and does not go to the jury. Assuming the

plaintiff has not failed to present a prima facie case, the defense
presents its evidence and witnesses, subject to cross-examination
by the plaintiff. Since the burden of proof is on the plaintiff, the
defendant is not required to produce evidence but generally will
do so. When the defense rests, the plaintiff's attorney presents
closing arguments, followed by the defense attorney’s closing ar-
guments. Like the opening statements, closing arguments do not
include presentation of evidence but are summaries of the evi-
dence and arguments as to how the evidence should be inter-
preted.

After the closing arguments, the judge orally instructs the jury
on the law as it applies to the case. These instructions to the jury
are carefully written, sometimes in consultation with the attor-
neys in the case. The judge explains how a jury is supposed to use
evidence, the plaintiff's burden of proof, the requirements neces-
sary for the defense and any other law applicable to the jury’s

deliberations.

The jury retires to the jury room, selects a chairperson (often
called a “foreman” or “foreperson”) and deliberates until reaching
a verdict in favor of one of the parties. In civil actions, depending
on the jurisdiction, a party to the case sometimes can request that
the jurors be unanimous in their decision. Sometimes only a ma-
Jority vote is necessary for one side to prevail. The jury is usually

asked not only to rule for one side of a civil action but also to
determine how much in damages should be given to the plaintiff
if the plaintiff wins. A jury is not expected to explain its decision.
After the jury decision is announced, the losing side is normally
given a deadline within which to file a petition arguing that the
jury’s verdict should be set aside as a matter of law. In most ju-
risdictions, a judge has the power to order a judgment as a matter

of law. The judge is expected to explain

P Lo ae any decision th
dicts a jury’s determination,

At contrn
Criminal Procedure

The legal system sees crimes as WIongs committed g
ety, not just against the victims of those crimes, As

elaborate criminal justice system, including police
defense attorneys, judges and jailers, has been constructed with
tax money to deal with crime. Crimes are usually categorizeq

felonies or misdemeanors. Felonies are serious crimes
treason, murder and rape

gainst soci.
a result, an
prosecutors,

as
* such as
— with penalties of capital punish.
ment, lengthy prison terms and large fines, Misdemeanors are
less serious crimes —

. such as reckless driving, marijuana pos.
session and disorderly conduct — that carry penaltie

= s of lower
fines and shorter jail terms,

: Some assumptions of criminal law procedure resemble those in
civil lgw‘procedure, but because the liberty and perhaps life of
the criminal defendant may be at stake, criminal law procedure
tends to be much more strict and specific than those of civil law,
Criminal rights in the Fourth, Fifth, Sixth and Eighth amend-
ments of the U.S. Constitution have been the subject of great in-
terest to the Supreme Court and other courts whose decisions on
criminal procedure have had a great impact on the work of police,
prosecutors, courts and prisons.

Criminal law procedure includes a police investigation, arrest,
complaint, initial appearance, preliminary hearing, prosecutorial
investigation, indictment, arraignment, plea, defense investiga-
tion, discovery, trial, verdict, sentencing and punishment.

Police must follow certain procedures when investigating a
crime. They must find and preserve physical evidence and ques-
tion witnesses and others with information relevant to the crime.
They are restricted by the Fourth Amendment prohibition
against unreasonable search and seizure. They can obtain a
search warrant by satisfying a judge that they have probable
cause to believe that evidence related to a specific crime can be
obtained at a location specified in the warrant. Before an inter-
rogation police must be careful to “Mirandize” suspects, that is,
to advise them of their rights to have attorneys and not to speak
to the police. (The applicable case is Miranda v. Arizona (1966)).
Police must know when to discontinue custodial interrogation
and arrest a suspect.

An arrest occurs when a person suspected of a crime is taken
into custody. An arrest is usually made with an arrest warrant,
which is based on reasonable evidence that the suspect commit-
ted a crime. The suspect is taken before a judge for an initial ap-
pearance and further advised of his or her rights. The suspect,
who is legally presumed innocent until proven guilty, may ask to
be released from custody until required to appear at subsequent
proceedings. The judge considers whether to grant bail and, if so,
how much the bail should be, based on the seriousness of the
charge and the likelihood the suspect will appear at future court
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Appellate Court Procedure
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; imes in- ial.
tencing, which is normally a separate proceeding, sometimes in- new tra

lving the jury. The judge may request a report froma probation In most state systems and in the federa]
VO! Je

system,

s ) losers of cqy

officer on the defendant’s background and seek recommendations _ decsions get . ;l@fdﬂn(! OPportunity to appeal to a court of lnst nr\{
nq‘l \ on sentencing from witnesses, the prosecution and the defense. sort, usually ca ; a supr‘vme court. Cases may arrive ip the form
\ \\ Ranges of possible sentences for convictions of crimes are estab- of whatare calle f‘PPﬁ‘ﬂlm but Oftfﬁn they are technically petitions
lQ q“ik'\ lished in legislation. Once sentenced, a convict is turned over to  to the court to have Fhe cou rt. review the lower court decision, As
le k\ Jaw enforcement and later prison authorities. a result, many parties bringing the cases are called petitioners
Y P}\;‘ Plea bargaining in criminal procedure is important because the rather than appellants and those responding to the petitions are
WQK vast majority of the dispositions of prosecutions end when de?ls called respon.der}w. ra'thell' than aPpellees.

h‘q\“ are reached between the defense and prosecutor. Plea bargaining  Appellate ]unsdlc.non is somegmAes §11NlVIded into catogoring
is used in about 95 percent of cases in pretrial stages. In exchaqge of mandatory and dlsc.retllonar_v JurPsdlcuon. Mandatory jurisdc.
for pleading guilty to a crime, a defendant may be charged with ~ tion means t_he constitution or legislation requires the coust to
a lesser offense or be offered a lesser punishment than if the de- take cases, either all cases brought to the court or cages address-
fendant pleads not guilty and is found guilty at a trial. A judge  ing certain EAMRE, Discretionary jurisdiction means the court
must approve a plea bargain. can make the decision itself about whether to take a case.

o,

b\

) |

Appellate Court Procedure U.S. Supreme Court Procedure

New Hampshire, West Virginia and Virginia are the only states A brief overview of procedure at the U.S. Supreme Court can fos-
Sy where appellate courts have virtually complete discretion over  ter understanding of the law for three reasons: (1) the Court js
’e“len? hw't the kinds of cases they accept. I.n most st.at,es, appellate courts an example of a court of last resort, (2) the Court’s procedures
" ;“‘ are required to consider appeals in some kinds of cases and have  are m.odels for lower appellz?te courts, and (3) the Court is the
3 discretion in accepting appeals in other kinds of cases. most important of all courts in shaping law in the United States,
S wig In most jurisdictions, a notice of appeal must be filed within ~ Although th'e Court (.10es not enact or carry out laws, it is an im-
’icallh ci\ﬂ thirty days of a trial court’s decision. The .appellant, t.hg party  portant national policy maker through its interpretation of law.
B )’emmq"a bringing the appeal, must take responsibility for providing the T}}e S}xpreme Court has been the most influential source of con-
8 My be h%; appeals court with the entire record of the lower court case. The stitutional law.
fl‘ated, qu%“; appellant must also satisfy the appeals court that the case con- The Cqurt receives more than 7,000 petitions a year granting
’ Deremm“‘.ﬁw tains a legal issue that can be appealed. The appellant can raise and hearing oral argument for approximately 80 cases. There are
y Selectignr} L] only questions of law, not fact, and must show not only that the ~a number of different ways of obtaining permission to have the
eha\’i()ralm %y trial court erred in applying the law but also that the error was  Court review a lower court decision. One famous way, though it
Ch%sin g e’% prejudicial, that is, an error that actually harmed the appellant’s  is rarely accepted by the. Court, is through an in forma pauperis
statememn;mﬁ. ability to win the tria1: : . affidavit, a “pauper’s petition.” Even when an individual may not
r pre%m’ ““w.: An appeals cou‘rt mlllregmre. that th'e appellant file its argu-  be abl'e to aff?rd a lawye.zr. or use formal process to get the
When th S the 8 ment, called a “bnef',” within thirty to sixty fiays after the appe'l- Court’s att.entlor}, the petitioner might be able to bring the case
dismigg © Moy lant delivers d.\e trial court record. The br’lef th' t}}e appellge is  forward with a simple lett.er to the Court and no filing fee.
ecution fﬁ_\e G due thirty to sixty days after the appgllants brief is ﬁl'ed. Since  The Court is filso required by Article 111 of the Constitution
) alleg op, an appeals court cannot overturn a jury’s determination of the ~and by congressional legislation to hear certain cases. For exam-
Cyond o Teqy \ facts, the goal of the appellant is often to convince the appeals ple, when state or federal laws are declared by lower courts to be
Present eVidep a court that the record on which the jury based its decision was unconstitutional, the Court has mandatory jurisdiction. Over
lefendam‘s Quil 'l‘ inadequate or unfair. time, however, the justices have successfully sought more and
e clos'mg State;np;: Appeals courts do not re-try cases but sometimes conduct oral more discretion over what cases are put on the docket. Almost
tances of the PR

as, the jurorg Telin
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quilty. If 4 Unanimyy
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moment of a verdic
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arguments, allowing the parties to the case to supplement their  every case the Cowt decides is accepted by grant of a petition for

briefs with public presentations before the judges. The judges a writ of certiorari, an order to a lower court requiring that the
usually ask questions of the attorneys during the arguments.

records of the case be brought to the Supreme Court.
The appeals court can affirm or reverse the lower court deci-

The clerk, using guidelines established by the Court, sorts the
sion. If ruling in favor of the appellant, an appeals court may petitions into groups called “frivolous” and “nonfrivolous.” Both

nevertheless find that the error was not serious enough to have  groups are transmitted to the office of the chief justice, whose law
altered the outcome of the case. Further, an appeals court ruling clerks screen the petitions, agreeing or disagreeing with the
in favor of an appellant is less likely to reverse the lower court clerk. Petitions deemed frivolous by the chief justice are “dead-
than to remand the case to the lower court with directions on how listed.” Nonfrivolous petitions are put on the agenda for discus-
to handle the legal issue that was appealed. This may require a  sion by the justices and a vote on acceptance. Clerks for all the
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with the rationale in the opinion of the Court, the justice can
choose not to join the opinion and write what is called an opinion
“concurring in judgment” or result, explaining why the justice dis-
agrees. The ethic of the justices is to strive for unanimous opin-
ions, but the cases often produce split votes and separate opin-
ions. A majority opinion of the Court is one with which at least
five justices concur. A plurality opinion is an opinion of the Court
that attracts more agreement than any other opinion written by
the justices in the absence of a majority. Obviously a majority
opinion is stronger than a plurality opinion. In some instances,
such as with the sudden death of a justice or if a justice recuses
him or herself, the Supreme Court can be evenly deadlocked 4-4.
When this situation occurs, Court procedure states that the

court’s decision affirms the lower court’s ruling, but does not set
any precedent.

Concurring and dissenting justices have a number of options
regarding the writing and joining of opinions. If in agreement
with the opinion of the Court, a concurring justice can simply join
that opinion. The justice may join the opinion of the Court and
write @ concurring opinion to clarify certain points the justice
thinks necessary. Or, as indicated, the justice can write an opin-
ion concurring in the judgment. These separate writings may or
may not be joined by other justices.

Dissenting justices are less systematic than majority justices
in the opinion process. Dissenters do not normally try to produce
a single opinion that they then “sign.” To make matters more
complicated, justices sometimes write opinions concurring in part
and dissenting in part. Once the justices have settled their votes
and opinions, the record of the case is given to the branch of the
Government Printing Office located in the basement of the Su-
preme Court building. Because Court decisions might have undue
influence for some people if the decisions are leaked, the deci-
sions and opinions are kept under tight security until the Court
is ready to announce them to the public. At separate public pro-
ceedings, the justices again parade into the hearing room, and,
with the chief justice presiding, announce the outcome of each

case and summarize its opinions. At the same time, the printed

versions of the judgments and opinions are distributed to the par-
ties to the cases and journalists covering the court.

JUDGES

Judges, through their decisions and opinions, are important in
the creation of law affecting communication. The interpretations
of the free speech and press clauses by the Supreme Court are
especially crucial to understanding the system of freedom of ex-
pression in America. A sense of who these decision-makers are
and how their decisions are affected by less formal influences is
important to a complete understanding of communication law.
States commonly require that a judge have a law degree and
legal experience, but neither Article I1I of the Constitution nor
federal statute requires that federal judges have either. There

1§

never has been a federal judge, howeye

trained in the law (although prior to the early twentieth e
some did not have law degrees). State systems for chnnein: e
vary considerably. A plurality of states yge what i\“("|i.|‘1 b
“Missouri Plan.” When a judicial seat becomes vacm;t "1 :nti l"I
commission — usually made up of répresentatives of l'h‘t‘]lt*!;::"l
ture, judiciary, bar association and other constituencies e
ates a short slate of candidates. ‘

The governor fills i
‘ g s the seat with
one of the candidates on the slate, After substantial period in

office, perhaps ten years, the judge runs not against another ¢y
didate, but in a retention election in which the voters are u:k:d.
whether the judge should return to office for another term, ('}Aiven
the low visibility of judicial elections, it is highly likely that, up.
less the judge’s performance has been extraordinarily poor: the
Judge will remain in office indefinitely, Py :

' . oponents of the Mis.
souri Plan argue that it protects honest Judges from p

0 ; artisan pol-
itics and other electoral influences but provides voters with some
opportunity to make judges accountable.,

T, Who has pot been

Judges

- Cre-

SYSTEMS FOR THE SELECTION OF

JURISTS IN STATE COURTS OF LAST RESORT

MERIT SELECTION
Naska, Arizona, Colorado, Connecticut, Delaware, District of Columbia, Flor-
ida, Hawaii, Indiana, lowa, Kansas, Maryland, Massachusetts, Missouri, Ne-

braska, New Hampshire, New Mexico, New York, Oklahoma, Rhode Island,
South Dakota, Tennessee, Utah, Vermont, Wyoming

NONPARTISAN ELECTIONS

Arkansas, Georgia, Idaho, Kentucky, Michigan (but with partisan nomina-
tions), Minnesota, Mississippi, Montana, Nevada, North Carolina, North Da-
kota, Ohio (but with partisan primaries), Oregon, Washington, Wisconsin

PARTISAN ELECTIONS
Alabama, llinois, Louisiana, Pennsylvania, Texas, West Virginia

GUBERNATORIAL APPOINTMENT
California, Maine, New Jersey

LEGISLATIVE APPOINTMENT
South Carolina, Virginia

Set terms for these jurists range from six to fifteen years. The term in Mas-
sachusetts and New Hampshire is until the age of 70. In South Carolina and
federal courts, a justice has lifetime tenure. The number of jurists on each of

these courts is five (nineteen courts), seven (twenty-five courts), eight (only
Louisiana) or nine (eight courts).

Next most common among state judicial selection systems are
elections. Eight states hold partisan elections. Judges, like can-
didates for non-judicial offices, campaign for election for terms
with endorsements of political parties. Fourteen states hold non-
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THE JUSTICES OF THE SUPREME COURT OF THE UNITED STATES

b e

BORN APPOINTED S
l(j Q\ \

r “‘@ﬁ\ Qlarence Thomas 1948 1991 by Bush|

erb“ Iy

Born in Pinpoint, G.A,, Associate Justice Thomas is a former chairman of the US. Equal Employment Opportunity Commission and
Q“h,\;x

Conservative
Appeals for the District of Columbia Circuit. Yale Law School, 1974,

Judge on the US. Court of

Bo ' o Roberts, I 1955: -, e i 2005 by Bh | Bt 7 0 Conservatve

th Ny N Born in Buffalo, N.Y., Chief Justice Roberts is a former private practitioner, lawyer in the Reagan and Bush | administrations, and Judge on the U.S. Court of

lh%h\:\“ Appeals for the District of Columbia Circuit. Harvard Law School, 1979.

By, |
Ml %, SamuelA Nt 1950 ' 2006 by Bush I - Chbrada
ay aQ‘ill \ \ Born in Trenton, N.J., Associate Justice Alito is a former lawyer in tt.\e lu.stlc.e Department of the Reagan and Bush | administrations, U5, attoney for New
tis\stv?hi; Jersey and associate judge for the U.S. Courts of Appeals for the Third Circuit. Yale Law School, 1975.

\ “\-\ Sonia M. Sotomayor 1954 : ot 2009 by Obama : Moderate
hlstQW Bomn in New York City, N.., Associate Justice Sotomayor is a former assistant district attomney in New York and judge on the U.S, District Court for the
0;\13, d"w( Southern District of New York and U.S. Court of Appeals for the Second Circuit. Yale Law School, 1979.

{ Wy, !
beral HQ\?.“{ \ Elena Kagan 1960 2010 by Obama Moderate
is fr(*un \k*‘. Bomn in New York City, N.Y., Associate Justice Kagan s a former law professor at the University of Chicago, former professor and dean at Harvard Law School,
% of the . \ former associate White House counsel in the Clinton Administration, and former Solicitor General in the Obama Administration. Harvard Law School, 1986,
s, h,
e Theod el Gorsuh 1967 2017 by Trump s
fst o), A Born in Denver, C0. Associate Justice Gorsuch is a former private practitioner, lawyer in the Justice Department of the George W. Bush administration, and
aof illdigm&}k judge on the U.S. Court of Appeals for the 10th Circuit. Harvard Law School, 1991,
irStan Wy
i \a; Brett Kavanaugh 1965 2018 by Trump Conservative
ved Bom in Washington D.C., Associate lustice Brett Kavanaugh is a former lawyer for Office of Independent Counsel, private practitioner, lawyer for the George
mn; Overy 6l W. Bush administration, and judge on the U.S. Court of Appeals for the D.C. Circuit. Yale Law School, 1990.
maf\()n W
019 ¢ fh‘z}h;s, Amy Coney Barrett 1972

{

2020 by Trump
Bon in New Orleans, LA, Associate Justice Amy Coney Barrett is a former private practitioner, law

US. Court of Appeals for the Seventh Circuit. Notre Dame Law School, 1997.
WD, ang

Conservative

professor at Notre Dame Law School, and judge on the
€ 127 nongy, Ketanjj Brown Jackson 1970 2022 by Biden Moderate
et Born in Washington D.C., Associate Justice Jackson is a former private practitioner, Vice Chair of the US. Sentencing Commission, federal public defender,
2e wasf, judge of the U.S. District Court for the District of Columbia, and judge on the U.S. Court of Appeals for the D.C. Circuit, Harvard Law School, 1996.
OTmed m 1
trow W ilson's g Roberts is the 17th Chief Justice. Jackson is the 116th justice to serve on the Court. The Judiciary Act of 1789 provided for a Chief Justice and five associate Justices. The
da public hear . number of seats at the Court varied from five to ten until 1869 when Congress established the present number of nine.
4 Mgy,
l\lesll()mng WasHay The reference to justices as “moderate” is used here to distinguish their views from such 1950s-1970s liberals as Willam Douglas, Thurgood Marshall and Abe Fortas.
the n()m'mat'mn ol Generaly, in First Amendment cases, a “conservative” justice gives more weight to the government's interest, and a “Iberal " justice favors claimants' interests. A “moderate”
s have 5 5 Justice has a mixed voting record. In the media the justices are sometimes termed either liberal or conservative with some Justices identified as “swing votes." A popular
L Ppea’*d b characterization of the current court is Chief Justice Roberts and Justices Alito, Gorsuch, Kavanaugh, Thomas and Barrett as “consenvatives” with Justices, Sotomayor, Kagan,
€arings since 1955 ks and Jackson as “liberal.” However, it is important to note that justices do not always vote on conservative-liberal basis, and in several cases the Court's decisions are
and then withdrey unanimous.
1 Roberts, who Was oy
* O’'Connor, His no: effectively eliminated the filibuster in 2013 for presidential nom- means a filibuster could not keep a nominee who had at least
e was then nominas inations except for the Supreme Court by making the cloture vote fifty-one votes from receiving a confirmation vote. With the death
mnquist, who died in 2 on a filibuster a simple majority of fifty-one votes instead of sixty
vote on a Supreme (i traditionally needed to end debate. This new rule was imple-
ns have increasingh ¥

of Justice Antonin Scalia in 2016, President Obama nominated
Judge Merrick Garland to the court. Citing the fact there was an
ongoing presidential election, Senator Mitch McConnell said the
Senate would not hold hearings on Judge Garland because a new
president was to be elected in November. This approach, some-

DR .~ i S—— s S

mented in order to hold votes on President Obama’s nominees to
the U.S. Court of Appeals for the D.C. Circuit. This action, popu-
larly referred to as the “nuclear option,” in a practical sense

s have increasingly v
* Harry Reid, a Democe
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ALTERNATIVE DISPUTE RESOLUTION

il law disputes aré settlfed
¢ until years after the dis-
» the cases suffer pro-
legal costs that perhaps force unsat-

isfactory resolutions of the disputes. As dissatisfaction with thef
clogged courts has risen, some Jegislatures, courts, attorneys
groups, business leaders, and other reformers have been encour-
aging, with considerable success, alternatives to courts for the
resolution of disputes.

Alternative dispute resolution is a broad term encompassing a
number of ways that litigants can avoid courts: negotiation, me-
diation, arbitration, private judging, expert fact-finding, mini-tri-
als and summary jury trials,

Mediation is @ formal version of negotiation. A third party is
cnh’l;g:’fi by ,;he dlspl.llanfs to facilitate communication and reach
o o eeal e

a of dispute and effective at helping

1 Nt (he pIOb!em aﬂd creatin a IeSO]Utl()ll 10] the ontlict.
d(,’l g Ci ﬂlt

percent of all d
| but often no!

antime, parties t

Between 90 and 9
out of court before tria
putes arose. In the me: !
longed delays and mounting

en used in labor disputes for many years and

ing arbitration and court-annexed arbitratioy Issy y
means the disputants agree that an arbitratoy wil N
specific part of their dispute, not all of jt. Nonsy
tion, as its name suggests, is used when the disputan.'
formality of arbitration but also want to reserye the L
their dispute to court. Court-annexed arbitratjy, isvl,
of a court proceeding is referred to an arbitrator tithy
consent of the parties or as a state law requireme th;,
kinds of civil actions go to arbitration before they amﬁ
to enter the courts. Courts have the power to enforee
awards. Losers in arbitration can appeal the awarj,
but judges tend to be deferential to the arbitration deis
Private judging is another ADR trend. Parties toady
voking state law, may hire a retired judge whose decisi;
amounts to a private court is as final as that of a judsiy
court. Some states have provisions for rent-a-juriesas
sioqs in some states can be appealed to state appeli
Unlike other ADR choices, private judging is likely o}
expensive than regular court proceedings.
Expert fact-finding may be used when the partis¥l
ant to resolve only factual conflicts in a dispute. ™
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investigates and produces a report attempti

ith. This determination is not binding on !

tru
nee their decisions about litig

obviously influe
Short of going to court, other ways for pote)

sort out their arguments over who is right

to ho is rig|
“mini-trial” o

their dispute is to conduct a
trial.” Sometimes businesses will conduct an
with corporate officers from both companies

Parties in a summary jury trial, unlike in a
private citizens as potentially typical jurors
jurors. Lawyers can present as much of a ca
allow the mock jury to reach a verdict. The la:
the mock jury to anticipate how an actual
their arguments. Whether mini-trials or sun
binding on the parties depends on whether t

ADR has no application in the crimina)
there is no doubt that it has helped reduce

cases in court dockets.

LEGAL RESEARCH

Law is highly codified and organized in surp
ways. Law libraries at major universities
physical space for the vast published collect
of laws at the international, federal and s!
cess to the law is helping to ease the strain
size of legal collections.

Most law libraries are organized consist
of government. The national collection wi
legal materials generated by the federal leg
judicial branches of government. Using sir
ization, parallel materials from each of the
order, are stacked behind the national m:
these primary materials of research are t'
— for example, legal dictionaries, encyc
law journals.

Legislation is maintained in multi-volu
“codes” or “revised statutes,” according t
“titles” or “chapters.” Congressional legi:
lished in the United States Code, organiz
of fifty titles. Each enactment of Congres
each part of the legislation is given a sect
gress enacts new legislation, it is assigne
and given new section numbers. If Cong
can specify exactly which sections are ¢
scinds legislation, the section numbers a

In legal research, a citation to the U
like this: Federal Freedom of Informatic
552 (1994). The name of the act, which v
in which the act was passed, is followed

and abbreviations. This act is located i

States Code beginning at section 552. Tk
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\ Short of going to court, other ways for potential litigants to try preted provisions in it. Sets of codes and revised statut
I {0 sort out their arguments over who is .ng"ht abmit the naturg of
their dispute is to conduct a “mini-trial or_ a summa.xy )u.ry
{rial” Sometimes businesses will conduct 'fm mfo.rmal mml-.trml
with corporate officers from both companies a?u.ng as th.e jury.
\ Darties in a summary jury trial, unlike in a mini-trial, will hlr.e
' private citizens as potentially typical jurors to act as moc'k petl(tl
4, ‘\\ Jurors. Lawyers~ can present as mulch of a case as they .w1sh an
allow the mock jury to reach a verdict. The lawyers may interview
the mock jury to anticipate how an actual jury might react to
their arguments. Whether mini-trials or summary jury tr?als are
binding on the parties depends on whether they agree to it.

there is no doubt that it has helped reduce the number of civil
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. octigates and produces a report attempting to establish the the Code book was Puhhshed. Privat‘e publishers issye annotated
mve:‘%- determination is not binding on the parties but can  versions of the United States Code, including not only

truth, 118 iz N

obviously influence their decisions about litigation.

: all that is
in the Code but also citations to court decisions that have inter.

: es usually
have elaborate indexes to help users find laws.

Court decisions are maintained in continually publisheq vo].
umes of books called “reports” or “reporters.” Official reports of
court decisions are organized by jurisdiction, and the decisions
and opinions of the court are reported in chronological order, For
example, the US. Government Printing Office prints and pub-
lishes the official reports of the U.S. Supreme Court g United
States Reports. The citation to a Supreme Court case looks like
this: Chaplinsky v. New Hampshire, 315 U.S. 568 (1942). The
case name includes the names of the parties to the case. I almost
all jurisdictions, the first-named party is the party initiating the

ADR has no application in the criminal justice system, but action, and the second-named party is the party against whom

the first-named party initiated the action. At the trial court level,
S206h i bourt dockets, the action initiator is called the “plaintiff,” and the reactor is
called the “defendant.” In an appellate case, they are, respec-
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tively, the “appellant” and the “appellee.” When an appellate
court, usually a court of last resort, takes the case, in the form of
a petition, the parties are called the “petitioner” and “respond-
ent.” The “v.” is an abbreviation common in law for the word “ver-
sus.” The legal community has assigned the abbreviation ‘s’
to United States Reports. The first number refers to the number
of the volume of U.S. in which the case appears. The second num-
ber is the first page of the report of the case in that volume. The
parenthetical is the year in which the court made this decision.
Thus, the case of Chaplinsky v. New Hampshire, decided in 1942,
begins on page 568 in volume 315 of United States Reports. All

reports of other courts also have been assigned unique abbrevia-
tions.

Law is highly codified and organized in surprisingly sophisticated

ways. Law libraries at major universities require considerable
physical space for the vast published collections of all the sources
of laws at the international, federal and state levels. Online ac-
cess to the law is helping to ease the strain of the ever increasing
size of legal collections.

Most law libraries are organized consistent with the structure
of government. The national collection will include the primary
legal materials generated by the federal legislative, executive and
judicial branches of government. Using similar systems of organ-
ization, parallel materials from each of the states, in alphabetical

order, are stacked behind the national materials. Separate from
these primary materials of research are the secondary materials

— for example, legal dictionaries, encyclopedias, treatises and
law journals.

Administrative law is organized in several ways. Rules, deci-
sions and other documents may be published officially or by pri-
vate publishers in reports resembling court reports. For example,
the Federal Communications Commission officially publishes its
materials in Federal Communications Commission Reports. Cita-
tions to an agency's reports follow the format of a citation to a
court case. To promulgate formal rules affecting the public or sub-
Jects of regulation, however, an agency must publish notice of its
intention to do so and invite the public to participate in the pro-
cess in the Federal Register, an official daily public accounting of
the activities of the agencies. If a rule is approved, it must be
published in the Federal Register and then in the Code of Federal
Regulations. Each agency is assigned a title like a title in the

United States Code. Each part of a regulation is assigned a sec-
tion number. Citations to the C.F.R. resemble citations to the

U.S.C. Like the U.S.C., the C.F.R. has detailed indexes to facili-
tate finding regulations.

Legislation is maintained in multi-volume sets of books, called
“codes” or “revised statutes,” according to topics, usually named
“titles” or “chapters.” Congressional legislation is officially pub-
lished in the United States Code, organized in alphabetical order
of fifty titles. Bach enactment of Congress is assigned a title, and

each part of the legislation is given a section number. When Con-
gress enacts new legislation, it is assigned to the appropriate title
and given new section numbers. If Congress amends statutes, it
can specify exactly which sections are affected. If Congress re-
scinds legislation, the section numbers and text are removed.

In legal research, a citation to the United States Code looks
like this: Federal Freedom of Information Act of 1976, 5 U.S.C.
552 (1994). The name of the act, which usually includes the year
in which the act was passed, is followed by a series of numbers
and abbreviations. This act is located in Title 5 of the United

Although legal research emphasizes using original primary
States Code beginning at section 552. The year “1994” was when

sources of law, comprehensive banks of legal materials are in-
creasingly accessible online. Highly useful organizations of the
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