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Abstract

In this paper, I will argue that the Federal Communications Commission’s decis|s

hn to repeal

regulations on net neutrality violate several legal protections granted in the Congfitution. These

are the 14" Amendment Equal Protection Clause, the 1" Amendment Free Spee

procedural due process. In the introductory paragraph, with my thesis statement

n Clanse, and

ft the end. [

briefly list the most recent events regarding efforts to reverse the FCC’s repeal gff these

regulations. This is to demonstrate the relevance of the issue to the current time

to show that the actions of the majority of officials in the U.S. Senate and Demofd

teriod as well as

ratic Party are

in alignment with my stance that the FCC’s repeal should not be allowed to go ipfo effect. I

provide more background information and relate it to my first argument regarding inequality of

access. | also explain ways in which freedom of speech could be suppressed by fije repeal of

Tite II. Furthermore, I explain how the FCC violated procedural due process reg
with a large number of comments posted under false or stolen identities on its w
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The Net Neutrality Repeal as a Violation of Constitutional Protectio
Following widespread public opposition to the pending repeal of net neutrd
regulations, on May 16, 2018, the Senate recently voted to overturn the repeal of 5

neutrality

regulations implemented by the Obama administration, in a vote of 52-47 (“Senatgfi) otes to

Overturn FCC’s Repeal of Net Neutrality Rules”. 2018). However, the vote by the ‘L enaie has not
prevented the Federal Communication Commission’s vote to repeal net neutrality gu‘_latiﬂns

from taking place on June 11, 2018, the day of writing (Chappell, 2018). Sen. Ed !
D-Mass, has filed a Congressional Review Act to challenge the FCC; the date of

taking effect is one day before the deadline to vote on the CRA (Chappell, 2018). femocrats are

because its effects were intended to create inequality of internet access based on i

internet providers. The Equal Protection Clause disallows states from denying equg

1012, p. 111).

of the laws to any individual, under the Fourteenth Amendment (Cross & Miller,
Title 11 of the 1934 Communications Act regulates internet access as a public util{fy: by voting to
repeal this regulation, the Federal Communications Commission (FCC) wished tqp

freedom in its operations (Frieden, 2018, p. 657). Under Title II regulations, dom

are subject to more regulations and have more strict requirements for filing tariffs
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nondominant carriers (Pershing, “N :: Title II”, 2016). Following is an explanati¢
leading up to the repeal, as well as a discussion of what Title I entails.

A series of events involving the court case USTA v. FCC resulted in the votd
11, which threatens equal protection of internet access; the original court opinion|
supports equality of internet access. The USTA v. FCC (DC Cir. 2016) court cash
ruling favoring treatment of the Internet as a utility as opposed to a luxury, and i{
classification of broadband providers as being common carriers; in this case, net
upheld (Hanna, p. 80). A court opinion on this case stated that Title II requires c4

1

“...furnish...communication service upon reasonable request,” to refrain from ex

h of court cases

[0 repeal Title
however,
resulted in a
maintained the
eutrality was

Tiers to

gaging in

“unjust or unreasonable discrimination in charges, practices, classifications, regul
facilities, or services,” and to charge “just and reasonable” rates (United States
Telecommunications Association v. Federal Communications Commission, 201§
presented in this court case is that carriers should treat their customers fairly and |d
May 1, 2017, there was a petition for rehearing in which the Open Internet Order
neutrality rule, was upheld; afterward, the FCC filed petitions for review and corjs
replacing the existing rule using a Notice of Proposed Rulemaking (Pershing, “Oy
2015 Rules™, 2017). However, under the Trump administration, the FCC ultimatg
[5Ps to repeal net neutrality on December 14, 2017 (Hanna, p. 80). This would hfs
consequences for internet users because the repeal of net neutrality regulations W

d

specifically, internet activity and connection quality both would have been vulne

tions,

1. The opinion

qually. On

or net

idered

en Internet

v voted for

ve had negative
juld have
ividuals. More

hble to

exploitation for corporate profits (“What is Net Neutrality?”, 2017). The result o

have been that “companies could disfavor controversial viewpoints or smaller wg

this vote would

haites and favor
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the content providers who have the money to pay for better access™ (“What is Ng§ Neutrality?”,

2017). These are examples of inequality of access, which is protected under the J§* Amendment.

The consequences resulting from the repeal would have violated the Open Ing et Order of

2010 put forth by the FCC, which offered three protections: transparency, no blg

unreasonable discrimination {Before the Federal Commumications Commission,

D.C. 20554: Report and Order, 2010). The description for the last protection sta

diting, and no
Washington,

et that “fixed

broadband providers may not unreasonably discriminate in transmmitting lawful nffwork traffic”

(Before the Federal Communications Commission, Washington, D.C. 20554: Rejd

it and Order,

2010). Not only is the FCC wviolating legal protections put forth by the Constitutign, but also it 1s

in violation of its own regulations.

In the absence of Title Il regulations, individuals in similar positions would Bfie been treated

differently. Under Title 1I regulations, no distinctions are made between individgals or their

ability to access websites for internet accessibility. The Equal Protection Clause

that “similarly situated individuals™ may not be treated differently under the law

111}. Thus, the vote to repeal was in violation of the Equal Protection Clause.

ihcludes the fact

Iﬂ,“rciss & Miller,

The claim that the FCC violates the Equal Protection Clause could be countduad with the idea

that the internet should be considered a commodity rather than a utility because

regulations restrict internet providers too tightly. If the internet is considered a ¢

prrent

mmodity,

supply and demand would control the availability and the price of internet accesfj{Brunetto,

2015). If internet accessibility were a commadity, the Equal Protection Clause wiild be in

violation due to the priorittization of profitability over equal access. However, uder Title 11

protections, intemet access is considered a utility, meaning it is under heavy reg

iafmns and

equally to all its customers (Brunetto, 2013). I prefer this interpretation of the ingfimet as a unlity
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because of the unique value the internet has as an instrument for communication 1

I

today’s

society. The internet has been a tool which encourages *...innovation, scientific, §¢search,

economic competiion, and free expression™ (Hanna, p. 79). It is argued that becag

neutrality became a standard to enshrine these principles and uphold the open arch

ke “net

ftecture of the

Internet™, its intention was for the Internet to be a public good (Hanna, p. 79). | agfee with this

stance; the role the internet pays in society as a communicative and innovative tog

valuable to diminish by allowing companies to selectively throttle access for the

own ability to profit.

My second argument is that the vote violated the I** Amendment Free Speech

is too

ke of their

IClause because

it aimed to inhibit the ability to communicate over the internet. As stated previougly, one of the

protections in the Open Internet Order of 2010 was no blocking; this meant that by

mobile providers were not permitted to block content that was legal or competed |

padband and

ith their

services (Before the Federal Communications Commission, Washington, D.C. 20054: Report

Y

and Order). The blocking of content that is either legal or that competes with the

company provides would provide the company with an unfair advantage; 1t could

services the

also be

interpreted as a form of censorship, since the receiving party would have their cogfent restricted

against their will. The First Amendment protects religion, expression, assembly. 34

petition rights; more importantly to this topic, it *...guarantees freedom of expres

L well as

Hion by

prohibiting Congress from restricting the press or the rights of individuals to sped} freely™ (Cross

& Miller, 2012, p. 103). Content blocking is one such restriction of the right to fr

communicate.

]y

The censorship of controversial viewpoints under lack of Title II regulatiqfs would

violate 1* Amendments rights (“What is Net Neutrality?”, 2017). If an internet ¢y

Ltomer’ s
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connection were negatively impacted due to unpopular views, their ability to use 1}-6 internet and

therefore to communicate would be hindered. Censorship of controversial viewpolhts would be

an example of content blocking that violates the 1 Amendment.

A counterargument to the claim that the FCC violates the First Amendmerff right to

freedom of speech is that since nothing like the internet existed or could be concef

the Constitution was created, concerns related to free speech—or other Amendmey

matter—are not necessarily applicable. The concept of a living constitution, as o

ed of when
ts, for that

osed 1o

strictly adhering to original intent, is that it “...evolves, changes over time, and adgpts to new

circumstances, without being formally amended” (Strauss, 2010). This concept is

the world has changed in ways the authors of the Constitution would not have img;

technology is one of these changes (Strauss, 2010). If the Constitution was meant

applicable, then Constitutional rights will need to be applied to situations which rp

been thought of when the document was drafted. 1 believe the Constitution should

as a living document, especially in this context, since the internet involves complg

levant since

Fined;

fto always be

by not have
be interpreted

ely different

technology and thus different legal implications from what was available at the tifge the

Constitution was created.
Finally, I argue that the Federal Communications Commission did not follow
process after stolen identitics were being used to overwhelm the comment section

organization’s website and it did not comply with an investigation of this matter.

process is a Constitutional protection stating that when the state or federal goverrgh

|

Bprocedural due

of the
rocedural due

ent deprives a

citizen of life, liberty. or property through its actions, the citizen must be pmvldeﬁnmice and an

opportunity to be heard (Cross & Miller, 2012, p. 111). In addition, the requiremdht for fair

procedure is that the individual in question must have an opportunity to object to

e action
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proposed to an objective, third-party decision maker (Cross & Miller, 2012, p. 11

hosted an open comment section on its website regarding the then-upcoming reps

). The FCC

ql of net

neutrality rules; however, many comments began to appear which contained the sgme message

and were posted under the names of individuals who did not make the comments

Foseberg,

4

2017). If the U.S. government is preventing individuals from having complete owmership of their

identity, procedural due process postulates that the individuals victimized should

notified.

According to Eric Schneiderman, the New York State Attorney General, the ¢

[l

ave been

tiice of FCC

Chairman Ajit Pai refused to provide the records necessary for the investigation ifgto this matter

(Rosenberg, 2017). The greater purpose of the false comments and the suppressidy of the

investigation was to bypass procedural due process. There was no attempt to noti
that their identities were being used to post fake comments, nor was there any int
an investigation. These actions on the part of the FCC negatively impacted liberty
rights of individuals involved. The individuals impacted did not consent to the us
identities by others to post such comments that may or may not have aligned with

opinions. The first part of the fair process requirement is not fulfilled either, sincg

comments were buried by the overwhelming number of false comments on the fdy

Furthermore, the refusal to cooperate with the investigation goes against the trang
protection introduced in the Open Internet Order protections from 2010 (Before 1
Communications Commission, Washington, D.C. 20554: Report and Order, 2011
to provide the documents, the FCC was unclear about its intentions and if it had

]

in posting the comments.

' individuals

shtion to allow

and property

H of their

ftheir own
genuine
LITT1.

harency

He Federal

. By refusing

1y involvement
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With regard to procedural due process, one fact to consider is that the publj

= has been

fully aware of the net neutrality issue as the process of the regulation repeal has bdén transpiring.

Therefore, it could be argued that there was no violation of procedural due proces
would be no need to notify the public of any rights jeopardized as the result of the
the public would already be aware of these events. In this argument, the common

discussion of the issue would serve as the notice and opportunity to be heard aspe

since there

Kitle Il repeal;

Hnowledge and

¥ of procedural

due process. However, even if this argument were correct, the fraudulent commerf section posts

are an issue in and of itself that was not handled properly by the FCC, because thq
notify Americans that their comments were being overshadowed by false commey

their identities were also being stolen for this purpose.

FCC failed to

}s and that

In this paper, I have argued that the Federal Communication Commissionf§ vote to repeal

net neutrality regulations is in violation of Equal Protection Clause due to the ine§

pality of

internet access the repeal of regulations will create. 1 also have argued that the refjgal vote

violates the Free Speech Clause because the reduced ability to access the internet
decreases the ability to communicate freely using the internet. Third, I argued thag

not properly follow procedural due process regarding the comment fraud on its w

sty
fthe FCC did

Hhsite, due to

its failure to notify those affected as well as its resistance to investigation of the m#ntter. In

current events, a majority of members of the U.S. Senate and Democratic Party

attempt to reverse the repeal. The Federal Communications Commission’s repea

e acted to

fTitle 11

regulations violates constitutional protections; therefore, it should not be placed §

Law.
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