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gefell v, Hodges,” United States Supreme Court (2015)
Learning Outcomes

After reading this issue, you will pe able to:

o Discuss the U.S. Supreme Court’s rulings in Griswold v, Connecticyt (1965)

o Discuss the U.S. Supreme Court’s rulings in Bowers '
' v. Hardwick (1986) and Law
« Discuss the Constitutional “Right to Privacy.” : b e i

« Discuss whether a Constitutional “Right to Privacy”
to be married in the United States,

Discuss whether the U.S. Supreme Court should
Constitution,

should protect the right of same-sex couples

“find or discover implied rights” in the U.S.

ISSUE SUMMARY

YES: Justice Anthony Kennedy asserts that the right to marry is a fundamental right inherent in the liberty of
the person, and under the Due Process and Equal Protection Clauses of the Fourteenth Amendment; couples

of the same sex may not be deprived of that right and that liberty.

NO: The late Justice Antonin Scalia argues that the Court’s majority in this case effectively establishes that
the Supreme Court is the “Ruler” of 320 million Americans. This decision is the furthest extension one can
imagine of the Court’s claimed power to create “liberties” that the Constitution and its Amendments neglect

to mention,

origin of rights such as these: they are clearly and une-

tehctgiogt Americans are keenly aware that they are pro-
Higy Y the U.S. Constitution and they have a variety
i nsnttutlonal Rights.” For example, the First Amend-
o Oprovldes several different rights including the .f1"ee—
e govespeech, freedom of the press, the right to petltlop
dion, anénment for redress of grievances, freedom of reli-
Tent ey freedom of assembly. Likewise, the Fifth Amend-
i 1igh Pressly states that, among other things, we have
.seif"incri;-due_pmcess of law, the right to be free from
Mopara, nation, and the right to be free from double

 There j little question about the legitimacy and

quivocally stated in the text of the Bill of Rights.

More controversial, however, are those rights that
the U.S. Supreme Court has determined are “implied” by
the Constitution. This controversy has existed throughout
our nation’s history and is still not resolved today. Propo-
nents of “implied rights” believe that the Constitution is
not static and must evolve as the American people change.
For example, the Constitution’s framers c.ould not have
envisioned the computer age and the vgrlogs legal chal-
lenges it would pose. Opponents of implied ngh‘ts, on the
other hand, emphasize that it should not be the job of the
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choice regarding marriage is inherent in the o
individual autonomy. Second, the right to Privacy ept of
the right of same-sex couples to marry becayge it“itects
ports a two-person union unlike any other in itg 1 U
tance to the committed individuals. A third reaslrnpor.
protecting the right to marry “is that it safeguarqs c}Sn for
and families and thus draws meaning from relatey llgren
of childbearing, procreation, and education, Ty, Ught
denying same-sex couples the right to marry Violateaefme’
the Due Process Clause and the Equal Protectiop boty
the Fourteenth Amendment.

The late justice Antonin Scalia, in a Dissenting :
ion, disputed the majority’s holding. Justice Scalia beli -
that decisions about the legality of same-sex marﬁVeq
should be left to the legislative branch of govery Hzae
Scalia Stated: “This is a naked judicial claim to legislativen :
indeed super-legislative power; a claim fundamenty) P
odds with our system of government. Except as Iimitec}l, 1? t
a constitutional prohibition agreed to by the People the
States are free to adopt whatever laws they like, even timse
that offend the esteemed justices’ ‘reasoned judgment,
system of government that makes the People subordinate
to a committee of nine unelected lawyers does not deserye
to be called a democracy.”

After reading the excerpts from Obergefell v. Hodges,
where do you stand on this highly controversial issue?
Should the U.S. Supreme Court have declared that an
implied Constitutional right to privacy was broad enough
to protect the right of same-sex couples to be married? Oy,
should the Court have sanctioned the right of state leg-
islatures to pass laws that outlaw same-sex marriage? Are
there any limits on how far the Supreme Court could g
in recognizing “implied rights” in the Constitution? for

Supreme Court to “find” or “discover” rights in the Con-
stitution; rather, the job of establishing new rights should
be left to the Congress and state legislatures. In fact, some
justices have even asserted that when the Supreme Court
does find implied rights in the Constitution, it isactingasa
“super-legislature” that is violating the separation of pow-
ers principle by doing the job of the legislative branches.
The case excerpted in this section illustrates the
dilemma. It involved 14 same-sex couples and two men
whose same-sex partners were deceased. They asserted,
among other things, that Michigan, Kentucky, Ohio, and
Tennessee, which defined marriage as a union between one
man and one woman, violated the Fourteenth Amend-
ment. Justice Kennedy, writing for the majority, observed
that the Court had first given detailed consideration to
the legal status of homosexuals in Bowers v. Hardwick, 478
U.S. 186 (1986), where it upheld the constitutionality of
a Georgia law that criminalized homosexual sodomy. Sev-
eral years later, in Lawrence v. Texas, 539 U.S. 558 (2003),
the Court overruled Bowers, holding that a Texas law that
made same-sex intimacy a crime “demea(ned] the lives of
homosexual persons.” It further held that a constitutional
right to privacy, recognized previously in Griswold v. Con-
necticut, 381 U.S. 479 (1965), was broad enough to protect
the right of same-sex couples to engage in intimate rela-
tions in the privacy of their own homes. Griswold involved
a Connecticut law that among other things had prohib-
ited the sale of contraceptives to heterosexual couples.
Wiriting for the Court’s majority, justice William O. Doug-
las asserted that certain protections in the Bill of Rights
formed a “penumbra,” that was broad enough to protect
a zone of privacy that the State could not regulate. The

Court later held that the same privacy principle protected
awoman’s right to an abortion during the first trimester of ~example, could the Court at some future date establisha |

the gestation process in Roe v. Wade, 410 U.S. 113 (1973).  right of persons who desire to enter into multiple-party

Obergefell v. Hodges further extended the privacy marriages? Do you think it possible to “Jove the outcome’
principle. Justice Kennedy stated several reasons that mar-  of Obergefell v. Hodges, while at the same time recognizirg
riage is a fundamental right that States may not restrict that the dissenting justices may have a point about the |
to heterosexual couples only. First, the right to personal Supreme Court acting as a “super-legislature”?

ClaUSQ Of
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';;‘fg];ms of the District Courts, DeBoer v. Snyder, 772 F.
ocons(t-zolfl)' The court of Appeals held that a Statg has
0rto re ltut} onal obligation to license same-sex marriages
CO8nize same-gex marriages performed out of State,

Ieyien, 1. PEtitiONErS sought certiorari. This court granted
firg, p're;m“ed to two questions. 574 U. S, (2015). The
Swhegr ed by the cases from Michigan and Kentucky,
logp I the Fourteenth Amendment requires a State to
eseca Marriage between two people of Fhe same sex.
g, 4ear " PTESENtEd by the cases from Ohio, Tennessee,

Meng ln,' KenkaY, is whether the Fourteenth Amgnd-
"Quires 5 State to recognize a same-sex marriage
ken ‘ o S .
a ' ited St

" Anthony, Majority Opinion, Obergefell v. Hodges, United

até; Sﬁpreme Court (2015).
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tory, marriage has tran

binding families and societies together. Confucius taught
that marriage lies at the foundation of government. This
wisdom was echoed centuries later and half a world away
by Cicero who wrote, “The first bond of society is mar-
riage; next, children; and then the family.” There are
untold references to the beauty of marriage in religious
and philosophical texts spanning time, cultures, and
faiths as well as in art and literature in all their forms, It
is fair and necessary to say these references were based on
the understanding that marriage is a union between two
opposite sex.

perso’?;:tf th}ﬁtoig is the beginning of these cases, Th.e
respondents say it should pe tl}e gnd as well. To them, 1{;
would demean a timeless institution if the concept an
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to two persons
is by its nature
d woman. This
to be held—in
le here and

Jawful status of marriage were extended
of the same sex. Marriage, in their View,
a gender-differentiated union of man an
view long has been held—and continues
good faith by reasonable and sincere peop
throughout the world.

The petitioners acknowledge this history but con-

tend that these cases cannot end there, Were their intent
to demean the revered idea and reality of marriage, the
petitioners’ claims would be of a different order. But that
is neither their purpose nor their submission. To the
contrary, it is the enduring importance of marriage that
underlies the petitioners’ contentions. This, they say, is
their whole point. Far from seeking to devalue marriage,
the petitioners seek it for themselves because of their
respect—and need—for its privileges and responsibilities.
And their immutable nature dictates that same-sex mar-
riage is their only real path to this profound commitment.
Recounting the circumstances of three of these cases
illustrates the urgency of the petitioners’ cause from their
perspective. Petitioner James Obergefell, a plaintiff in the
Ohio case, met John Arthur over two decades ago. They
fell in love and started a life together, establishing a last-
ing, committed relation. In 2011, however, Arthur was
diagnosed with amyotrophic lateral sclerosis. This debil-
itating disease is progressive, with no known cure. Two
years ago, Obergefell and Arthur decided to commit to one
another, resolving to marry before Arthur died. To fulfill
their mutual promise, they traveled from Ohio to Mary-
land, where same-sex marriage was legal, It was difficult
for Arthur to move, and so the couple were wed inside
a medical transport plane as it remained on the tarmac
in Baltimore. Three months later, Arthur died. Ohio law
does not permit Obergefell to be listed as the surviving
spouse on Arthur’s death certificate. By statute, they must
remain strangers even in death, a state-imposed separation
Obergefell deems “hurtful for the rest of time” App. In No.
14-556, and so on, p. 38. He brought suit to be shown as

the surviving spouse on Arthur’s death certificate.
case f/:(I)Jrrrill ﬁ?B}i{er and Jayne Rowse are co-plair_ltiffs in the
praie h(:i Olrgzti}rll. .They celebrated a.corr.lmltment cer-
s gt mrares eg %ermzilnent relation in 2007. They
Sor amy 5, DeBoerin a neonatal unit and Rowse
emergency unit. In 2009, DeBoer and Rowse fos-

tered and then adopted a baby boy. Later that

they welcomed another so | - La a same year,
baby, born prematurel n into their family. The new
mother, required tely and abandoned by his biological
baby girl with s ezl.rolund-thf:-.clock care. The next year, a
WSveves, pecmit al neds joined their family. Michigan,
single Individuzls to adorn o o oo o COUPIES OF
pt, so each child can have only
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one woman as his or her legal parent. If ap
were to arise, schools and hospitals may treat hergency
children as if they had only one parent. And, werq e Ieg
to befall either DeBoer Of Rowse, the other woy)q }tragedy
legal rights over the children she had not beeﬁ (
ted to adopt. This couple seeks relief from the cOnI{ermit_
uncertainty their unmarried status creates in thej; Fnuing
Army Reserve Sergeant First Class Ijpe Deg 1ves,
his partner Thomas Kostura, co-plaintiffs in the Te I?e 3
case, fell in love. In 2011, DeKoe received orders to élessee
to Afghanistan. Before leaving, he and Kostyry meplioy
in New York. A week later, DeKoe began his deplo AlTieg
which lasted for almost a year. When he returnegd t‘{lment,
settled in Tennessee, where DeKoe works full tim,e fe tw
Army Reserve. T heir lawful marriage is stripped fromo»[r the
whenever they reside in Tennessee, returning ang d_hem
pearing as they travel across state lines. DeKoe, who se1sa .
this Nation to preserve the freedom the COnstitutiOHrVed
must endure a substantial burden. Pro-
The cases now before the court involve other pe;
tioners as well, each with their own experiences, TPhe"
stories reveal that they seek not to denigrate marriage b&i
rather to live their lives, Or honor their spouses’ Memory

joined by its bond.

tects,

B

The ancient origins of marriage confirm its centrality, but
it has not stood in isolation from developments in law
and society. The history of marriage is one of both conti
nuity and change. That institution—even as confined o
opposite-sex relations—has evolved over time.

For example, marriage was once viewed as an artange:
ment by the couple’s parents based on political, religious
and financial concerns, but by the time of the Nation’
founding, it was understood to be a voluntary contrad
between a man and a woman. As the role and status & |
women changed, the institution further evolved. Und
the centuries-old doctrine of coverture, a married man&d
woman were treated by the State as a single, male-do™

nated legal entity. As women gained legal, politicd: i

- f
property rights, and as society began to understand thal
aw of cover

women have their own equal dignity, the l e
ture was abandoned. These and other developments it
institution of marriage over the past centuries W ™
mere superficial changes. Rather, they worked
formations in its structure, affecting aspects 0
long viewed by many as essential.
These new insights have stren
ened, the institution of marriage. Indee
standings of marriage are characteristic 0

gthened, 1% ©
d, chang®
fa Nation
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. the 1ights Of 8ays and lesbians,
Jith ' same-sex intimacy long had been
Cen.tum,o ral by the state itself ip most Weste
2 zlrilef often embodied in the Criming] [y

- For this ran
+yp, among OENErs, Many persons diq e deemtﬁi)sa-
SSxfxals to have dignity in their own gigyy identity, (X
s .

laration by same-sex Couples of
thiul de¢ . Of What vy
thiii heatts had to temain unspoken, Byep e, greater

A%

qareness of the human_ity and integrity of homosexyg;
2 <ons came in the period after Woylq War 10, the o u-
meen tthat gays and lesbians had a' just claim tq dignity v%as
' conflct w1th' b(?th law and_ Widespread socig) conven-
ons. Sammie-Sex intimacy ren}al'ned a crime in many States,
Gays and lesbians were proh.lt?lted from most government
employment, barred from military Service, excludeqd under
immigration laws, targeted by police, ang burdened in
fheir rights to associate.

For much of the 20th century, moreover, homo.
sexuality was treated as an illness. Whep the American
Psychiatric Association published the first Diagnostic qnd
Stafistical Manual of Mental Disorders in 1952, homosexyal-
ity was classified as a mental disorder, a position adhered
to until 1973. Only in more recent years have psychia-
ists and others recognized that sexual orientation is both
anormal expression of human sexuality and immutable,

In the late 20th century, following substantial cul-
tiral and political developments, same-sex couples began
10 lead more open and public lives and to establish fami-
lies. This development was followed by a quite extensive
Giscussion of the issue in both governmental and private

rsand by a shift in public attitudes toward greater tol-
ance. As a resylt, questions about the rights of gays and
lesbians soon reached the courts, where the issue could be
liscussed ip, the formal discourse of the law.

This Coyrt first gave detailed consideration to the
Bl statys of homosexuals in Bowers v. Hardwick, 478
3 16 (1986). There it upheld the constitutionality of
“Orgia Jay deemed to criminalize certain homosex-
- Ten years later, in Romer v. Evans, 517 U.S. 620
' the Court invalidated an amendment to Colora-
Dol Htution that sought to foreclose any branch or

lc_a SUbdivision of the State from protecting persons
in 2 SCrimination based on sexual orien.tatio}?étTievalsr
Making the Coyrt overruled Bowers, holding t lives of
mOSg Same.gex intimacy a crime “demealn] the li s

*XUal persong Lawrence v. Texas, 539 U.S. 558, 579.
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decisions and statutes are cited in Appendix B, infra. Two
terms ago, in United States v. Windsor, 570 U.S. —(2013),
this court invalidated DOMA to the extent it barred the
Federal Government from treating same-sex marriages as
valid even when they were lawful in the State where they
were licensed, DOMA, the Court held, impermissibly dis-
paraged those same-sex couples “who wanted to affirm
their commitment to one another before their children,
their family, their friends, and their community.” Id., at
(slip op., at 14).

After years of litigation, legislation, referenda, and
the discussions that attended these public acts, the States
are now divided on the issue of same-sex marriage. See
Office of the Atty. Gen. of Maryland, The State of Marriage
Equality in America, State-by-State Supp. (2015).

III

Under the Due Process Clause of the Four.teenﬁh Aglend-
ment, no State shall “deprive any persr:}n of h_fe, liberty,
or property, without due process of lefw. The fundamen-
tal liberties protected by this Clagse include most of the
rights enumerated in the Bill of Rights, See Dufaqm v. Lou-
isigna, 391 U.S. 145, 147-149 (1968).‘In addition, t.hes'e
i ti’es extend to certain personal choices central to 1r}d1-
h_ber 1 dignity and autonomy, including intimate choices
Z;liltliieﬁfe personal identity and beliefs. See, for example,




Taking Sides: Clashing Views in Crime and Criminology,_l 3/e

| e

262

Eisenstadt v. Baird, 405 U.S. 438, 453 (1972); Griswold V.

Connecticut, 381 U.S. 479, 484-486 (1965). |
The identification and protection of fundamenta

rights is an enduring part of the judicial duty to ‘i’nterpret
the Constitution. That responsibility, however, has not
been reduced to any formula.” Poe v. Ullman, 367.’ U.S. 497,
542 (1961; Harlan, J., dissenting). Rather, it rqulres courts
to exercise reasoned judgment in identifying interests of
the person so fundamental that the State must accord
them its respect (see ibid). That process is guxdefi by many
of the same considerations relevant to analysis qf gther
constitutional provisions that set forth broad prmc;ples
rather than specific requirements. History and tradition
guide and discipline this inquiry but do not set its outer
boundaries. See Lawrence, supra, at 572. That method
respects our history and learns from it without allowing
the past alone to rule the present.

The nature of injustice is that we may not always see
it in our own times. The generations that wrote and rati-
fied the Bill of Rights and the Fourteenth Amendment did
not presume to know the extent of freedom in all of its
dimensions, and so they entrusted to future generations
a charter protecting the right of all persons to enjoy lib-
erty as we learn its meaning. When new insight reveals
discord between the Constitution’s central protections
and a received legal stricture, a claim to liberty must be
addressed.

Applying these established tenets, the Court has long
held the right to marry is protected by the Constitution.
In Loving v. Virginia, 388 U.S. 1, 12 (1967), which invali-
dated bans on interracial unions, a unanimous Court held
marriage is “one of the vital personal rights essential to the
orderly pursuit of happiness by free men.”

‘ Still, there are other more instructive precedents,
This Court’s cases have expressed constitutional principles
of brqader reach. In defining the right to marry these cases
gfwe 1denti§ed essential attributes of that right based on

xstf)ry, t}“adltion, and other constitutional liberties inh
ent in this intimate bond, . , | -

Thi .
his analysis compels the conclusion that same-sex
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.chqice regarding marriage

A

e e

Due Process Clause. Like choices concerning
tion, family relationships, procreation, and Childre ‘
all of which are protected by the Constituti(,n' de ?r,lng,
concerning marriage are among the most intimatet Siop,

individual can make. Indeed, the CO\_ut has note dit wa a
be contradictory “to recognize a right of priy,., W
respect to other matters of family life and not wiyy, Wity !

to the decision to enter the relationship that js the foispect

tion of the family in our society.” (Zablocki, Supra, at 34 3

race D

Choices about marriage shape an individual,s ).
tiny. As the Supreme Judicial Court of MaSSaChudes‘
has explained, because “it fulfils yearnings fo; Secus?tt
safe haven, and connection that express our com Hiy,
humanity, civil marriage is an esteemed institution o
the decision whether and whom to marry is amongllzifnfi
momentous acts of self-definition.” (Goodridge, 44 Maes
at 322, 798 N. E. 2d, at 955). &

The nature of marriage is that, through its endurip,
bond, two persons together can find other freedoms, Such
as expression, intimacy, and spirituality. This is true for )
persons, whatever their sexual orientation. See Wingg,
570 U.S., at - (slip 0p., at 22-23), There |
dignity in the bond between two men or two women w
seek to marry and in their autonomy to make such pro-
found choices. Cf. Loving, supra, at 12. (“[T]he freedom to
marry, or not marry, a person of another race resides wity
the individual and cannot be infringed by the State.”)

A second principle in this Court’s jurisprudence is
that the right to marry is fundamental because it supports
a two-person union unlike any other in its importance to
the committed individuals. This point was central to Gris-
wold v. Connecticut, which held the Constitution protects
the right of married couples to use contraception. 38
U.S., at 485. Suggesting that marriage is a right “older than
the Bill of Rights,” Griswold described marriage this way:

Marriage is a coming together for better or for
worse, hopefully enduring, and intimate to the
degree of being sacred. It is an association that
promotes a way of life, not causes; a harmony in
living, not political faiths; and a bilateral loyalty,
not commercial or social projects. Yet it is an asso-
ciation for as noble a purpose as any involved in
our prior decisions. Id., at 486.

Windsor, supra, at (slip op.,
responds to the universal fear that a lonely perso
call out only to find no one there. It offers the
companionship and understanding and assuranc

14). Marriag®
at 19 n might
hope ©
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U8 & that allows individuals to engage i o O™
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it freedom stops there. O}ltlaw to outcast may be 3 step
forwafdf but it dges e aChle'Ve the full promise of liberty,
A third ba§1s for protectmg the right to marty is that
it qafeguards Chﬂdl"él}: andf fanphes and thus draws mean.
g from related rights o childrearing, procreation, and
sducation. The court' has' recognized these connections
yy describing the varied rights as a unified whole: “ITIhe
aht to "marty, establish a home, and bring up children’
i 2 central part of the liberty protected by the Due Pro-
«ess Clause.” Under the laws of the several states, some of
narriage’s protections for children and families are mate-
fal. But marriage also confers more profound benefits.
by giving recognition and legal structure to their parents’
relationship, marriage allows children “to understand the
integrity and closeness of their own family and its concord
with other families in their community and in their daily
lives.” Windsor, supra, at (slip op., at 23). Marriage
iso affords the permanency and stability important to
children’s best interests.

As all parties agree, many same-sex couples provide
loving and nurturing homes to their children, whether
biological or adopted. And hundreds of thousands of
tildren are presently being raised by such couples. Most
Stages have allowed gays and lesbians to adopt, either as
‘nthidua]s or as couples, and many adopted and foster
tildren have same-sex parents, see id., at 5. This provides
ii(;")"iirful confirmation from the law itself that gays and

1S can create loving, supportive families.
icts sv’]f:éuding same-sex couples from marriage thus con-
Ot the 4 Ce.nftral premise of the right to _rr'larry. Wlth-
Offers t;e@gm.tlon, stability, and predictability mamage

mililes eI children suffer the stigma of knowing thir
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h fmd humiliate the children of same-seX couples.
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Therg 1§ certainly no country in the world where
the t1‘e of marriage is so much respected as in
America . . ., [Wihen the American retires from
Fhe turmoil of public life to the bosom of his fam-
ily, he finds in it the image of order and of peace
e [H]e afterwards carries [that image] with him
into public affairs,

In Maynard v. Hill, 125 U.S. 190, 211 (1888), the court
echoed de Tocqueville, explaining that marriage is “the
foundation of the family and of society, without which
there would be neither civilization nor progress.” Mar-
riage, the Maynard Court said, has long been “a great pub-
lic institution, giving character to our whole civil polity.”
Id., at 213. This idea has been reiterated even as the insti-
tution has evolved in substantial ways over time, super-
seding rules related to parental consent, gender, and race
once thought by many to be essential.

For that reason, just as a couple vows to support each
other, so does society pledge to support the couple, offer-
ing symbolic recognition and material benefits to protect
and nourish the union. Indeed, while the States are in gen-
eral free to vary the benefits they confer on all married
couples, they have throughout our history made marriage
the basis for an expanding list of governmental rights,
penefits, and responsibilities. These aspects of marital sta-
tus include taxation; inheritance and property rights; rules
of intestate succession; spousal privilege in the law of evi-

dence; hospital access; medical decision-making au'thor-
ity; adoption rights; the rights and beneﬁts_ of survivors;
birth and death certificates; professional ethics ru_les; cam-
paign finance restrictions; Wor.kers' compensation ben-
insurance; and child custody, support, and

efits; health i :
visitation rules. Valid marriage under state law is also a
significant status for over a thousand provisions of federal

jaw. The States have contributed to the fundamental char-
acter of the marriage right by placing that institution at
the center of 5o many facets of the legal and social order.
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There is no difference between same- and opposite—

sex couples with respect to this pri
their exclusion from that institution, same-sex couples are

denied the constellation of benefits that the States h.ave
linked to marriage. This harm results in more than just
material burdens. Same-seX couples are consigned .to an
instability many opposite-sex couples would deem intol-
erable in their own lives. As the State itself makes mar-
riage all the more precious by the significance it attacpes
to it, exclusion from that status has the effect of teaching
that gays and lesbians are unequal in important respects.
It demeans gays and lesbians for the State to lock them out
of a central institution of the Nation’s society. Same-sex
couples, too, may aspire to the transcendent purposes of
marriage and seek fulfillment in its highest meaning.

The limitation of marriage to opposite-sex couples

may long have seemed natural and just, but its inconsist-

ency with the central meaning of the fundamental right to

marry is now manifest. With that knowledge must come

the recognition that laws excluding same-se€X couples
from the marriage right impose stigma and injury of the
kind prohibited by our basic charter.

fundamental as a matter of
history and tradition, but rights come not from ancient
sources alone. They tise, too, from a better informed
understanding of how constitutional imperatives define
a liberty that remains urgent in our own era. Many who
deem same-sex marriage to be wrong reach that conclusion
based on decent and honorable religious or philosophical
premises, and neither they nor their beliefs are disparaged
here. But when that sincere, personal opposition becomes
enacted law and public policy, the necessary consequence
is to put the imprimatur of the State itself on an exclusion
that soon demeans or stigmatizes those whose own liberty
is then denied. Under the Constitution, same-sex couples
seek in marriage the same legal treatment as opposite-sex
f:ouples, and it would disparage their choices and dimin-
ish their personhood to deny them this right.

T hfa right of same-sex couples to marry that is part
pf th(f. liberty promised by the Fourteenth Amendment
is derived, too, from that Amendment’s guarantee of the
:}(}uaé protection of the laws. The Due Process Clause and
o : ;1;1:111 P;otectlon Clausg are connected in a profound
way, though they set forth independent princi i
implicit in lib : P principles. Rights

erty and rights secured by equal i
may rest on different precepts and a ) iy cooxten.
sive, yet in some instances each » nOt.always goexten-
the meaning and reach of th iIey | 0 MSHMATYE RS 10

e other. In any particular case,

The right to marry is

Fo————

nciple. Yet by virtue of

one Clause may be thought to capture the essenge
right in a more accurate and comprehensive Way, eyep
the two Clauses may converge in the identiﬁca'ﬁ Ven o
definition of the right. On apg

This dynamic also applies to same-sex marg
is now clear that the challenged laws burden the ? e,
of same-sex couples, and it must be further aCkIlOWllbe
that they abridge central precepts of equality. Heredged
marriage laws enforced by the respondents are ip e:' the
unequal: same-Sex couples are denied all the besence
afforded to opposite-sex couples and are barred fromneﬁts
cising a fundamental right. Especially against a lop, e)}(fir'
tory of disapproval of their relationships, this deﬂigal is-
same-sex couples of the right to marry works a grave ato
continuing harm. The imposition of this disability on ; i
and lesbians serves to disrespect and subordinate thgeys
And the Equal Protection Clause, like the Due Proc:'
Clause, prohibits this unjustified infringement of the funs_
damental right to marry.

These considerations lead to the conclusion that the
right to marry is a fundamental right inherent in the [
erty of the person, and under the Due Process and Equal
Protection Clauses of the Fourteenth Amendment, cou-
ples of the same-sex may not be deprived of that right and
that liberty. The court now holds that same-sex couples
may exercise the fundamental right to marry. No longer
may this liberty be denied to them. Baker v. Nelson must
be and now is overruled, and the State laws challenged
by petitioners in these cases are now held invalid to the
extent they exclude same-sex couples from civil martiage
on the same terms and conditions as opposite-sex couples.

A%

There may be an initial inclination in these cases t0 pro-
ceed with caution—to await further legislation, litigation,
and debate. The respondents warn there has been insuf-
ficient democratic discourse before deciding an issu¢ $0
basic as the definition of marriage. In its ruling on e
cases now before this court, the majority opinion for the
Court of Appeals made a cogent argument that it wouﬂr
be appropriate for the respondents’ States to awail furthe
public discussion and political measures before licensing
same-sex marriages. . . . that
Of course, the Constitution contemplat®®
democracy is the appropriate process for chang® - o
as that process does not abridge fundamental “ghtsi' s
This holds true even when protecting individ4é .Ig
affects issues of the utmost importance and sensitivity
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0 di invoke a right to constitutiong] Protectiop Whl "
ol he is harmed, even if the broade; public disagr:en
e orven if the legislature refuses to gt The ideg of ths
3 e'mﬁo n “was to withdraw certaip Subjects from, the
corlS'iu des of political controversy, to place £

: . them bey,,
vicliela ch of majorities and officials, and to establish t);lenm

the 21 principles to be applied by the courts.” Thjg ;s
s ]e«fun damental rights may not pe Submitted tq , vote;

' depend on the outcome of no elections.” 1 is of no'
memeﬂt whether advocates of same-gey Marriage now

oy or lack momentum in the democratic Process. The
gﬂlll ¢ before the court here is the lega] question whether
ihse constitution protects the right of Same-sex couples to

marty.

Finally, it must be emphasized that religions, and
those who adhere to religious doctrines, may continue to
advocate with utmost, sincere conviction that, by divine
precepts, same-sex marriage should not be condoned. The
fist Amendment ensures that religious organizations
and persons are given proper protection as they seek to
teach the principles that are so fulfilling and so central to
their lives and faiths and to their own deep aspirations
o continue the family structure they have long revered.
The same is true of those who Oppose same-sex marriage
for other reasons, In turn, those who believe allowing
same-sex marriage is proper or indeed essential, whether
%4 matter of religious conviction or secular belief, may
gage those who disagree with their view in an open
d searching debate. The Constitution, however, does
WEpermit the State to bar same-sex couples from mar-

i
e o the same terms as accorded to couples of the
"posite sey

\

Yy ‘OC:SGS also present the question whether the Con-
Wlig) *quires States to recognize same-sex marriages
Obergef;lr °rmed out of State. As made clear by the case of

4Nd Arthur, and by that of DeKoe and Kostura,

€ recognit
On bang ing;
nflj ; i
M on Same-sex Couples €t substantia) and continuing

Ein Marriad : ’
Iiage deniegd inr;;egt;gf o State but having that valid mar-
i 150ne of “the most '
perplexing and

5. Leayj Plication[s}” in ¢ne law of domestic rela.
108 the curpent State of affairs in place would
Promote ingtapi; P

May exercise the fundament,
1

State on the ground of its same-sex character,

No union is more profound than marriage, for it
embodies the highest ideals of love, fidelity, devotion, sac-
tifice, and family, In forming a marital union, two peo-
ple become something greater than once they were. As
some of the petitioners in these cases demonstrate, mar-
riage embodies a love that may endure even past death. It
would misunderstand these men and women to say they
disrespect the idea of marriage. Their plea is that they do
respect it, respect it so deeply that they seek to find its
fulfillment for themselves. Their hope is not to be con-
demned to live in loneliness, excluded from one of civi-
lization's oldest institutions, They ask for equal dignity
in the eyes of the law. The Constitution grants them that
right.

The judgment of the Court of Appeals for the Sixth
Circuit is reversed.
1t is so ordered,

AnTHONY KENNEDY is the senior associate justice of the
Supreme Court. He attended Stanford University, the London
School of Economics, and Harvard Law School. Appointed
to the Supreme Court in 1988, he has been the swing vote
on many of the Supreme Court’s recent 5-4 decisions,
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Dissenting Opinion,

with whom justice Thomas joins,

ustice Scalia,
dissenting.
... I writ

threat to American democracy. _
The substance of today’s decree is not of immense

personal importance to me. The law can recognize as mar-
riage whatever sexual attachments and living arrange-
ments it wishes and can accord them favorable civil
consequences, from tax treatment to rights of inheritance.
Those civil consequences—and the public approval that
conferring the name of marriage evidences—can perhaps
have adverse social effects but no more adverse than the

effects of many other controversial laws. So it is not of

special importance to me what the law says about mar-
riage. It is of overwhelming importance, however, who it

is that rules me. Today’s decree says that my Ruler, and the
Ruler of 320 million Americans coast-to-coast, is a major-
ity of the nine lawyers on the Supreme Court. The opinion
in these cases is the furthest extension in fact—and the
furthest extension one can even imagine—of the Court’s
claimed power to create “liberties” that the Constitution
and its Amendments neglect to mention. This practice
of constitutional revision by an unelected committee of
nine, always accompanied (as it is today) by extravagant
praise of liberty, robs the People of the most important
liberty they asserted in the Declaration of Independence
and won in the Revolution of 1776: the freedom to govern

themselves.

e separately to call attention to this Court’s

I

Until the courts put a stop to it, public debate over same-
;ex'n_larriage displayed American democracy at its best.
rz;hzf;;aﬁs on both sides of the issue passionately, but
accl;pt t‘;l ey, at.tempted to‘ persuade their fellow citizens to
oo oot thlr views. Americans considered the arguments
e direi tqluestlon to a vote. The electorates of 11 States,
expand th y qr.through their representatives, chose to

€ traditional definition of marriage. Many more

[ on e e,
TR S AP T

Obergefell v. Hodges

not to. Win or lose, advocates for both sj des
tinued pressing their cases, secure in the knowledge i;)l -
an electoral loss can be negated by a later electory] W_a
That is exactly how our system of government is Supposl;;

decided

to work.
The Constitution places some constraints
0

self-rule—constraints adopted by the People themgy,
when they ratified the Constitution and its Amendmenés
Forbidden are laws “impairing the Obligation of Cqp
tracts,” denying «Full Faith and Credit” to the “pupj
Acts” of other States, prohibiting the free exercise of rej;.
gion, abridging the freedom of speech, infringing the right
to keep and bear arms, authorizing unreasonable searcheg
and seizures, and so forth. Aside from these limitations,
those powers “reserved to the States, respectively, or to the
people” can be exercised as the States or the People desire,
These cases ask us to decide whether the Fourteenth
Amendment contains a limitation that requires the States
to license and recognize marriages between two people of
the same sex. Does it remove that issue from the political
process?

Of course not. It would be surprising to find a pre-
scription regarding marriage in the Federal Constitution
since, as the author of today’s opinion reminded us only
two years ago (in an opinion joined by the same justices

who join him today):

ns is an area that

[RJegulation of domestic relatio
irtually exclusive

has long been regarded as a Vv
province of the States.

[TThe Federal Government, through out history,
has deferred to state-law policy decisions with
respect to domestic relations.

But we need not speculate. When the FOUfteent:
Amendment was ratified in 1868, every State Jimited m?
riage to one man and one womarl, and no on¢ dou a5
the constitutionality of doing so. That resolves thesé e

. " 14 ue
When it comes to determining the meaning of a V%8
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e efohibit a practice that remajneqg both ypngy,
tto sroversial in the years after Tatificatiop
§eo is for striking down a practice that js no‘
" ?;ited by the Fourteenth Amendmenys, ,
prohl the endorsement of a long tradition of
hed 5, and unchallenged use dating back to th
sprfa,s’ratjﬁcation. Since there is no doypy 4, a
meﬂ;eople never decided to prohjbit g, lim

¢

o-56X matriage must be allowed tq continue.

put the Court ends this debate, in 3

en 2 thin veneer of law. Buried bene
i

+and straining-to-be-memorable Passages of the Opinion
}ea candid and startling assertion; ng atter whar it yaq
:;e people ratified, the .Fpurte‘en'th Amendment protects
nose rights that the Judiciary, in its “reasoned judgment,”
minks the Fourteenth Arne'ndment ought to protect. That
isso because “[tlhe generations that wrote and ratified the
pillof Rights and the Fourteenth Amendment did not pre-
sume to know the extent of freedom in 4 of its
dmensions . . . . ” One would think that sentence would
continue: “. . . and therefore they provided for 3 means by
which the People could amend the Constitution,” or per-
haps “. .. and therefore they left the creation of additional
liberties, such as the freedom to marry someone of the
same sex, to the People, through the never-ending pro-
ess of legislation.” But no. What logically follows, in the
majority’s judge-empowering estimation, is: “and so they
trusted to future generations a charter protecting the
fight of all persons to enjoy liberty as we learn its mean-
5" The “we,” needless to say, is the nine of us, “History
and tradition 8uide and discipline [our] inquiry but do not
Rtits outer boundaries.” Thus, rather than focusing on the
g Z"r!l’le’s understanding of “liberty”—at the time of ratiﬁga-
CiplesO; e(;fen tgc?ay—»the mgjority fo.cu§es oq four ”pl.“lr}-
- fI“ tl‘adltllons” tha't, in the ma/orzty’s‘wew, prc?h}blt
Hong n;)m defining marriage as an institution consisting
a0 and one woman,

Wper-lel;l;lis @ naked judicial claim to legislative—indeed,

h o satltVe*power; a claim fundamentgll}{ at odds
ngt tioﬁjl]em of ~8‘0§/emment. Except as limited byha
Hateg 5 Prohibition agreed to by tf.xe People, the
tat - ®€ to adopt whatever laws they like, even thgse
Yotery .o . € €Steemed justices’ “reasoned judgment.” A
P Inmgﬂvernment that makes the People subordinate

L Ittee of nine unelected lawyers does not deserve
€Mocracy,

Xt ang that
Open, Wide-
€ Ameng.
h tever that

. itation of
iage 10 opposite-sex couples, the public debgte over

1 Opinion lacking
ath the Mummer.

o ilselyl for theijr skill as lawyers
Cy views of 5 Particular con-

a.ﬂOW the policy question of same-sex mariiage to be con-
sidered and resolved by a select, patrician, highly unrepre-
Sentative panel of nine is to violate a principle even more
fundamental than no taxation without representation: no
social transformation without representation.

II

But what really astounds is the hubris reflected in today’s
judicial Putsch. The five justices who compose today’s
majority are entirely comfortable concluding that every
State violated the Constitution for all of the 135 years
between the Fourteenth Amendment’s ratification and
Massachusetts’ permitting of same-sex marriages in 2003,
They have discovered in the Fourteenth Amendment a
“fundamental right” overlooked by every person alive at
the time of ratification, and almost everyone else in the
time since. They see what lesser legal minds—minds like
Thomas Cooley, John Marshall Harlan, Oliver Wendell
Holmes, Jr., Learned Hand, Louis Brandeis, William How-
ard Taft, Benjamin Cardozo, Hugo Black, Felix Fran kfurter,
Robert Jackson, and Henry Friendly—could not. They are
certain that the People ratified the Fourteenth Amend.-
ment to bestow on them the power to remove questions
from the democratic process when that is called for by
their “reasoned judgment.” These justices know that limit-
ing marriage to one man and one woman is contrary to
reason; they know that an institution as old as govern-
ment itself, and accepted by every nation in history until
15 years ago, cannot possibly be supported by anything
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other than ignorance Of bigotry: And they ar€ willing ;0
say that any citizen who does not agree with that, who
adheres to what was, until 15 years agos the gnammmés
judgment of all generations and all societies stands
against the Constitution. _
’ The opinion i$ couc e th.at is as preten-
tious as its content is egot thing f.or separate
concurring Of dissenting opinio ntain extrava-
gances, even silly extravagances, of thought'apd expres-
fficial opinion of the

sion; it is something else for the O L
Court to do SO. Of course the opinion’s showy profund%ues
are often profoundly incoherent. “T he nature oOf marriage

is that, through its enduring bond, tWoO persons together
can find other freedoms, such as expression, intimacy, and
spirituality.” (Really? Who ever thought that intimacy and
spirituality [whatever that means] were freedoms? And
if intimacy is, one would think Freedom of Intimacy is

abridged rather than expanded by marriage. Ask the near-
e enough, isa freedom, but any-

est hippie. Expression, sur
one in a long-lasting marriage will attest that that happy

state constricts, rather than expands, what one can pru-
dently say.) Rights, we are told, can “rise . . . from a better
informed understanding of how constitutional impera-
tives define a liberty that remains urgent in our OWn era.”
(Huh? How can a better informed understanding of how
constitutional imperatives [whatever that means] define
[whatever that means] an urgent liberty [never mind] give
birth to a right?) And we are told that, “[ijn any particular
case,” either the Equal Protection or Due Process Clause
“may be thought to capture the essence of [a] right in a
fnore accurate and comprehensive way,” than the other,
’.even as the two Clauses may converge in the identifica-
tion and definition of the right.” (What say? What possible
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¢XPLORING THE ISSUE

el

cl-itical Thinking and Reflectiop

1, What did the U.S. Supreme Couy )

in Obergefell v. Hodges? rthold in

5. Discuss the U.S. Supreme Court’s rylings j

3. Discuss the Constitutional “Right tolg rgif;;n B”

4. Should a Constitutional “Right to Privac ¥
United States? 3

s There Common Ground?

whether the Supreme Court should recognize “implied
ights” in the United States. Constitution is one of the
nore contentious issues in American Constitutional law.
some people believe that it is imperative for the Supreme
Court to do so: the framers of the Constitution could not
have envisioned the future social and legal challenges
that the Supreme Court would face. A static Constitution
giounded in 1786 would not have kept up with the exi-
gencies of modern life. From this perspective, the Consti-
tution is a “living” document that must keep pace with
changes in society.
~Itisnoteworthy that one of the Dissenting Opinions
in Obergefell asserted that the U.S. Constitution does not
enshrine John Stuart Mill’s conception of Jiberty. While it
:Z?;tﬂd have.bee.n an easy passage to miss, the point the Qis-
0 bls‘makmg is a very interesting one. Mill’s conception
in anmy asserted that all persons should be free t0 engage
ot hzrconduct they wished, as long as .thel.r bghavmr dlg
pply trn others. Do you believe that this principle shqul
erode tg Same-se.X marriage? Or, does same-sex me.lr'rlagti
Muclear fe essential foundation of society, the tradltlonba
eult amlly?_And, should the U.S. Supremé Court be
SOciety?m Ste arbiter of this contentious debate il Amenlcan
is]ative'br I, should an issue such as thi§ be left to the eg-
Tak anches to decide? These are dlffxcylt questlgns.d
Ve ng issue with the Dissenting Opinion mentione
 Perhaps the best common ground that may result

owers v. Hardwic

riSWOId V. Con i
recticut (1965) and how did it influence its decision

k (1986) and Lawrence v, Texas (2005).

should protect the ri
€ right of same-sex o
5. Should the Supreme Court find or discover “implied rights” couples to be married in the
S 4

in the U.S. Constitution?

gg?o(f)lbgcgifli ; Cﬁ‘fges is the acceptance of Mill's percep-
choices that gth oo oI lggltxmacy of the

: er people may make, even if those choices
c01l1ﬂ1ct with our personal viewpoints or religious philoso-
phies. Marriage confers many benefits on persons in our
society. In the final analysis, it does not seem right to deny
those benefits to persons simply because of their sexual
orientation, just as it was not right to deny the opportu-
nity to marry to members of different racial groups. Lov-
ing v. Virginia, 388 U.S. 1 (1967), established this principle
almost 50 years ago and it has come to be widely accepted
in American society. Perhaps we may also hope that in the
future, the United States will evolve to accept same-5€X

marriage in the same manner.
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