Excerpts from the Dissenting Opinion in Hurtado v. California
(1884) by Justice Harlan

My brethren concede that there are principles of liberty and justice lying at the foundation of our civil and
political institutions which no State can violate consistently with that due process of law required by the
Fourteenth Amendment in proceedings involving life, liberty, or property. Some of these principles are
enumerated in the opinion of the court. But, for reasons which do not impress my mind as satisfactory, they
exclude from that enumeration the exemption from prosecution, by information, for a public offence involving
life. By what authority is that exclusion made? Is it justified by the settled usages and modes of procedure
existing under the common and statute law of England at the emigration of our ancestors, or at the foundation of
our government? Does not the fact that the people of the original States required an amendment of the national
Constitution, securing exemption from prosecution, for a capital offence, except upon the indictment or
presentment of a grand jury, prove that, in their judgment, such an exemption was essential to protection against
accusation and unfounded prosecution, and, therefore, was a fundamental principle in liberty and justice? By the
side of that exemption, in the same amendment, is the declaration that no person shall be put twice in jeopardy
for the same offence, nor compelled to criminate himself, nor shalf private property be taken for public use
without just compensation. Are not these principles fundamental in every free government established to
maintain liberty and justice? If it be supposed that immunity from prosecution for a capital offence, except upon
the presentment or indictment of a grand jury, was regarded at the common law any less secured by the law of
the fand, or any. less valuable, or any less essential to due process of law, than the personal rights and
immunities just enumerated, [ take leave to say that no such distinction is authorized by any adjudged case,
determined in England or in this country prior to the adoption of our Constitution, or by any elementary writer
upon the principles established by Magna Charta and the statutes subsequently enacted in explanation or
enlargement of its provisions.

But it is said that the framers of the Constitution did not suppose that due process of law necessarily required for
a capital offence the institution and procedure of a grand jury, else they would not, in the same amendment,
prohibiting the deprivation of life, liberty, or property, without due process of law, have made specific and
express provision for a grand jury where the crime is capital or otherwise infamous; therefore, it is argued, the
requirement by the Fourteenth Amendment of due process of law in all proceedings involving life, liberty, and
property, without specific reference to grand juries in any case whatever, was not intended as a restriction upon
the power which it is claimed the States previously had, so far as the express restrictions of the national
Constitution are concerned, to dispense altogether with grand juries.

When the Fourteenth Amendment was adopted, all the States of the Union, some in terms, all substantially,
declared, in their constitutions, that no person shall be deprived of life, liberty, or property, otherwise than "by
the judgment of his peers, or the law of the land," or "without due process of law." When that Amendment was
adopted, the constitution of each State, with few exceptions, contained, and still contains, a Bill of Rights
enumerating the rights of life, liberty and property which cannot be impaired or destroyed by the legislative
department. In some of them, as in those of Pennsylvania, Kentucky, Ohio, Alabama, lilinois, Arkansas,
Florida, Mississippi, Missouri, and North Carolina, the rights so enumerated were declared to be embraced by
"the general, great, and essential principles of liberty and free government;" in others, as in those of
Connecticut, in 1818, and Kansas, in 1857, to be embraced by "the great and essential principles of free
government." Now it is a fact of momentous interest in this discussion that, when the Fourteenth Amendment
was submitted and adopted, the Bill of Rights and the constitutions of twenty-seven States expressly forbade
criminal prosecutions, by information, for capital cases;[*] while, in the remaining ten States, they were
impliedly forbidden by a general clause declaring that no person should be deprived of life otherwise than by
"the judgment of his peers or the law of the land,” or "without due process of law.[x+) " It may be safely affirmed
that, when that Amendment was adopted, a criminal prosecution, by information, for a crime involving life was




not permitted in any one of the States composing the Union, So that the court, in this case, while conceding that
the requirement[p558] of due process of law protects the fundamental principles of liberty and justice, adjudges,
in effect, that an immunity or right, recognized at the common law to be essential to personal security, jealously
guarded by our national Constitution against violation by any tribunal or body exercising authority under the
general government, and expressly or impliedly recognized,when he Fourteenth Amendment was adopted in the
Bill of Rights or Constitution of every State in the Union, is, yet, not a fundamental principle in governments
established, as those of the States of the Union are, to secure to the citizen liberty and justice, and, therefore, is
not involved in that due process of law required in proceedings conducted under the sanction of a State. My
sense of duty constrains me to dissent from this interpretation of the supreme law of the land.




Excerpts from the Majority Opinion in Lochner v. NY (1905) by
Justice Peckham

The question whether this act is valid as a labor law, pure and simple, may be dismissed in a few
words. There is no reasonable ground for interfering with the liberty of person or the right of free
contract by determining the hours of labor in the occupation of a baker. There is no contention that
bakers as a class are not equal in intelligence and capacity to men in other trades or manual
occupations, or that they are able to assert their rights and care for themselves without the protecting
arm of the State, interfering with their independence of judgment and of action. They are in no sense
wards of the State. Viewed in the light of a purely labor law, with no reference whatever to the question
of health, we think that a law like the one before us involves neither the safety, the morals, nor the
welfare of the public, and that the interest of the public is not in the slightest degree affected by such an
act. The law must be upheld, if at all, as a law pertaining to the health of the individual engaged in the
occupation of a baker. It does not affect any other portion of the public than those who are engaged in
that occupation. Clean and wholesome bread does not depend upon whether the baker works but ten
hours per day or only sixty hours a week. The limitation of the hours of labor does not come within the
police power on that ground.

Tt is a question of which of two powers or rights shall prevail -- the power of the State to legislate or the
right of the individual to liberty of person and freedom of contract. The mere assertion that the subject
relates though but in a remote degree to the public health does not necessarily render the enactment
valid. The act must have a more direct relation, as a means to an end, and the end itself must be
appropriate and legitimate, before an act can be held to be valid which interferes with the general right
of an individual to be free in his person and in his power to contract in relation to his own labor.

We think that there can be no fair doubt that the trade of a baker, in and of itself, is not an unhealthy
one to that degree which would authorize the legislature to interfere with the right to labor, and with the
right of free contract on the part of the individual, either as employer or employee. In looking through
statistics regarding all trades and occupations, it may be true that the trade of a baker does not appear to
be as healthy as some other trades, and is also vastly more healthy than still others. To the common
understanding, the trade of a baker has never been regarded as an unhealthy one. Very likely,
physicians would not recommend the exercise of that or of any other trade as a remedy for ill health.
Some occupations are more healthy than others, but we think there are none which might not come
under the power of the legislature to supervise and control the hours of working therein if the mere fact
that the occupation is not absolutely and perfectly healthy is to confer that right upon the legislative
department of the Government. It might be safely affirmed that almost all occupations more or less
affect the health. There must be more than the mere fact of the possible existence of some small
amount of unhealthiness to warrant legislative interference with liberty. It is unfortunately true that
Jabor, even in any department, may possibly carry with it the seeds of unhealthiness. But are we all, on
that account, at the mercy of legislative majorities? A printer, a tinsmith, a locksmith, a carpentet, a
cabinetmaker, a dry goods clerk, a bank's, a lawyer's or a physician's clerk, or a clerk in almost any
kind of business, would all come under the power of the legislature on this assumption. No trade, no
occupation, no mode of earning one's living could escape this all-pervading power, and the acts of the
legislature in limiting the hours of labor in all employments would be valid although such limitation
might seriously cripple the ability of the laborer to support himself and his family. In our large cities




there are many buildings into which the sun penetrates for but a short time in each day, and these
buildings are occupied by people carrying on the business of bankers, brokers, lawyers, real estate, and
many other kinds of business, aided by many clerks, messengers, and other employs. Upon the
assumption of the validity of this act under review, it is not possible to say that an act prohibiting
Jlawyers' or bank clerks, or others from contracting to labor for their employers more than eight hours a
day would be invalid. It might be said that it is unhealthy to work more than that number of hours in an
apartment lighted by artificial light during the working hours of the day; that the occupation of the bank
clerk, the lawyer's clerk, the real estate clerk, or the broker's clerk in such offices is therefore unhealthy,
and the legislature, in its paternal wisdom, must therefore have the right to legislate on the subject of,
and to limit the hours for, such labor, and, if it exercises that power and its validity be questioned, it is
sufficient to say it has reference to the public health; it has reference to the health of the employees
condemned to labor day after day in buildings where the sun never shines; it is a health law, and
therefore it is valid, and cannot be questioned by the courts.




Excerpts from the Dissenting Opinion in Lochner v. NY (1905) by
Justice Harlan

It is plain that this statute was enacted in order to protect the physical wellbeing of those who work in
bakery and confectionery establishments. It may be that the statute had its origin, in part, in the belief
that employers and employees in such establishments were not upon an equal footing, and that the
necessities of the latter often compelled them to submit fo such exactions as unduly taxed their
strength. Be this as it may, the statute must be taken as expressing the belief of the people of New York
that, as a general rule, and in the case of the average man, labor in excess of sixty hours during a week
in such establishments may endanger the health of those who thus labor. Whether or not this be wise
legislation it is not the province of the court to inquire. Under our systems of government, the courts
are not concerned with the wisdom or policy of legislation. So that, in determining the question of
power to interfere with liberty of contract, the court may inquire whether the means devised by the
State are germane to an end which may be lawfully accomplished and have a real or substantial relation
to the protection of health, as involved in the daily work of the persons, male and female, engaged in
bakery and confectionery establishments. But when this inquiry is entered upon, I find it impossible, in
view of common experience, to say that there is here no real or substantial relation between the means
employed by the State and the end sought to be accomplished by its legislation.

I take leave to say that the New York statute, in the particulars here involved, cannot be held to be in
conflict with the Fourteenth Amendment without enlarging the scope of the Amendment far beyond its
original purpose and without bringing under the supervision of this court matters which have been
supposed to belong exclusively to the legislative departments of the several States when exerting their
conceded power to guard the health and safety of their citizens by such regulations as they in their
wisdom deem best. Health laws of every description constitute, said Chief Justice Marshall, a part of
that mass of legislation which

embraces everything within the territory of a State not surrendered to the General Government; all
which can be most advantageously exercised by the States themselves.




Excerpts from the Majority Opinion in Gitlow v. New York (1925)
by Justice Sanford

The Manifesto, plainly, is neither the statement of abstract doctrine nor, as suggested by counsel, mere
prediction that industrial disturbances and revolutionary mass strikes will result spontaneously in an
inevitable process of evolution in the economic system. It advocates and urges in fervent language
mass action which shall progressively foment industrial disturbances and, through political mass strikes
and revolutionary mass action, overthrow and destroy organized parliamentary government. 1t
concludes with a call to action in these words:

The proletariat revolution and the Communist reconstruction of society -- the struggle for these --
is now indispensable. . . . The Communist International calls the proletariat of the world to the final
struggle!

This is not the expression of philosophical abstraction, the mere prediction of future events; it is the
language of direct incitement.

The means advocated for bringing about the destruction of organized parliamentary government,
namely, mass industrial revolts usurping the functions of municipal government, political mass strikes
directed against the parliamentary state, and revolutionary mass action for its final destruction,
necessarily imply the use of force and violence, and, in their essential nature, are inherently unlawful in
a constitutional government of law and order. That the jury were warranted in finding that the
Manifesto advocated not merely the abstract doctrine of overthrowing organized government by force,
violence and unlawful means, but action to that end, is clear.

For present purposes, we may and do assume that freedom of speech and of the press which are
protected by the First Amendment from abridgment by Congress are among the fundamental personal
rights and "liberties" protected by the due process clause of the Fourteenth Amendment from
impairment by the States. We do not regard the incidental statement . . that the Fourteenth Amendment
imposes no restrictions on the States concerning freedom of speech, as determinative of this question.

It is a fundamental principle, long established, that the freedom of speech and of the press which is
secured by the Constitution does not confer an absolute right to speak or publish, without
responsibility, whatever one may choose, or an unrestricted and unbridled license that gives immunity
for every possible use of language and prevents the punishment of those who abuse this freedom.

The defendant's brief does not separately discuss any of the rulings of the trial court. It is only
necessary to say that, applying the general rules already stated, we find that none of them involved any
invasion of the constitutional rights of the defendant. It was not necessary, within the meaning of.the
statute, that the defendant should have advocated "some definite or immediate act or acts" of force,
violence or unlawfulness. It was sufficient if such acts were advocated in general terms, and it was not
essential that their immediate execution should have been advocated, Nor was it necessary that the
language should have been "reasonably and ordinarily calculated to incite certain persons” to acts of
force, violence or unlawfulness. The advocacy need not be addressed to specific persons. Thus, the
publication and circulation of a newspaper article may be an encouragement or endeavor to persuade to
murder, although not addressed to any person in particular




Excerpts from the Majority Opinion in Plessy v.
Ferguson (1896) by Justice Brown

So far, then, as a conflict with the fourteenth amendment is concerned, the case reduces itself to the
question whether the statute of Louisiana is a reasonable regulation, and with respect to this there
must necessarily be a large discretion on the part of the legislature. In determining the question of
reasonableness, it is at liberty to act with reference to the established usages, customs, and traditions
of the people, and with a view to the promotion of their comfort, and the preservation of the public
peace and good order, Gauged by this standard, we cannot say that a law which authorizes or even
requires the separation of the two races in public conveyances is unreasonable, or more obnoxious to
the fourteenth amendment than the Acts of Congress requiring separate schools for colored children
in the District of Columbia, the constitutionality of which does not seem to have been questioned, or

the corresponding acts of state legislatures.

We consider the underlying fallacy of the plaintiff's argument to consist in the assumption that the
enforced separation of the two races stamps the colored race with a badge of inferiority. If this be so,
it is not by reason of anything found in the act, but solely because the colored race chooses to put
that construction upon it. . . . The argument also assumes that social prejudices may be overcome by
legislation, and that equal rights cannot be secured to the negro except by an enforced commingling
of the two races. We cannot accept this proposition. If the two races are to meet upon terms of social
equality, it must be the result of natural affinities, a mutual appreciation of each other's merits and a
voluntary consent of individuals. . . . Legislation is powerless to eradicate racial instincts or to
abolish distinctions based upon physical differences, and the attempt to do so can only result in
accentuating the difficulties of the present situation. If the civil and political rights of both races be
equal one cannot be inferior to the other civilly or politically. If one race be inferior to the other

socially, the Constitution of the United States cannot put them upon the same plane.




Excerpts from the Dissenting Opinion in Plessy v.
Ferguson (1896) by Justice Harlan

The white race deems itself to be the dominant race in this country. And so it is in prestige, in
achievements, in education, in wealth and in power. So, [ doubt not, it will continue to be for all time
if it remains true to its great heritage and holds fast to the principles of constitutional liberty. But in
view of the Constitution, in the eye of the law, there is in this country no superior, dominant, ruling
class of citizens. There is no caste here. Our Constitution is color-blind, and neither knows nor
tolerates classes among citizens. In respect of civil rights, all citizens are equal before the law. The
humblest is the peer of the most powerful. The law regards man as man, and takes no account of his
surroundings or of his color when his civil rights as guaranteed by the supreme law of the land are
involved. It is therefore to be regretted that this high tribunal, the final expositor of the fundamental
law of the land, has reached the conclusion that it is competent for a State to regulate the enjoyment
by citizens of their civil rights solely upon the basis of race.

In my opinion, the judgment this day rendered will, in time, prove to be quite as pernicious as the
decision made by this tribunal in the Dred Scott Case. It was adjudged in that case that the
descendants of Africans who were imported into this country and sold as slaves were not included
nor intended to be included under the word "citizens" in the Constitution, and could not claim any of
the rights and privileges which that instrument provided for and secured to citizens of the United
States; that, at the time of the adoption of the Constitution, they were

considered as a subordinate and inferior class of beings, who had been subjugated by the
dominant race, and, whether emancipated or not, yet remained subject to their authority, and had
no rights or privileges but such as those who held the power and the government might choose
to grant them.

The recent amendments of the Constitution, it was supposed, had eradicated these principles from
our institutions. But it seems that we have yet, in some of the States, a dominant race -- a superior
class of citizens, which assumes to regulate the enjoyment of civil rights, common to all citizens,
upon the basis of race. The present decision, it may well be apprehended, will not only stimulate
aggressions, more or less brutal and irritating, upon the admitted rights of colored citizens, but will
encourage the belief that it is possible, by means of state enactments, to defeat the beneficent
purposes which the people of the United States had in view when they adopted the recent
amendments of the Constitution, by one of which the blacks of this country were made citizens of
the United States and of the States in which they respectively reside, and whose privileges and
immunities, as citizens, the States are forbidden to abridge. Sixty millions of whites are in no danger
from the presence here of eight millions of blacks. The destinies of the two races in this country are




indissolubly linked together, and the interests of both require that the common government of all
shall not permit the seeds of race hate to be planted under the sanction of law. What can more
certainly arouse race hate, what more certainly create and perpetuate a feeling of distrust between
these races, than state enactments which, in fact, proceed on the ground that colored citizens are so
inferior and degraded that they cannot be allowed to sit in public coaches occupied by white citizens.
That, as all will admit, is the real meaning of such legislation as was enacted in Louisiana.




Excerpts from the Majority Opinion in Lum v. Rice
(1927) by Chief Justice Taft

As we have seen, the plaintiffs aver that the Rosedale Consolidated High School is the only school
conducted in that district available for Martha Lum as a pupil. They also aver that there is no
school maintained in the district of Bolivar County for the education of Chinese children, and none
in the county. How are these averments to be reconciled with the statement of the state supreme
court that colored schools are maintained in every county by virtue of the constitution? This seems
to be explained, in the language of the state supreme court, as follows:

"By statute it is provided that all the territory of each county of the state shall be divided into school
districts separately for the white and colored races -- that is to say, the whole territory is to be
divided into white school districts, and then a new division of the county for colored school districts.
In other words, the statutory scheme is to make the districts, outside of the separate school
districts, districts for the particular race, white or colored, so that the territorial limits of the school
districts need not be the same, but the territory embraced in a school district for the colored race
may not be the same territory embraced in the school district for the white race, and vice versa,
which system of creating the common school districts for the two races, white and colored, do not
require schools for each race as such to be maintained in each district, but each child, no matter
from what territory, is assigned to some school district, the school buildings being separately
located and separately controlled, but each having the same curriculum, and each having the
same number of months of school term, if the attendance is maintained for the said statutory
period, which school district of the common or public schools has certain privileges, among which
is to maintain a public school by local taxation for a longer period of time than the said term of four
months under named conditions which apply alike to the common schools for the white and
colored races."

We must assume, then, that there are school districts for colored children in Bolivar County, but
that no colored school is within the limits of the Rosedale Consolidated High School District. This is
not inconsistent with there being at a place outside of that district and in a different district, a
colored school which the plaintiff Martha Lum may conveniently attend. If so, she is not denied,
under the existing school system, the right to attend and enjoy the privileges of a common school
education in a colored school. If it were otherwise, the petition should have contained an allegation
showing it. Had the petition aileged specifically that there was no colored school in Martha Lum's
neighborhood to which she could conveniently go, a different question would have been presented,
and this without regard to the state supreme court's construction of the state constitution as limiting
the white schools provided for the education of children of the white or Caucasian race. But we do
not find the petition to present such a situation.




The case then reduces itself to the question whether a state can be said to afford to a child of
Chinese ancestry, born in this country and a citizen of the United States, the equal protection of the
laws by giving her the opportunity for a common school education in a school which receives only
colored children of the brown, yellow, or black races.

The question here is whether a Chinese citizen of the United States is denied equal protection of
the laws when he is classed among the colored races and furnished facilities for education equal to
that offered to all, whether white, brown, yellow, or black. Were this a new question, it would call for
very full argument and consideration; but we think that it is the same guestion which has been
many times decided to be within the constitutional power of the state legisiature to settle, without
intervention of the federal courts under the federal Constitution

In Plessy v. Ferguson, 163 U. S. 537, 163 U. S. 544-545, in upholding the validity under the
Fourteenth Amendment of a statute of Louisiana requiring the separation of the white and colored
races in railway coaches, a more difficult question than this, this Court, speaking of permitted race
separation, said:

"The most common instance of this is connected with the establishment of separate schools for
white and colored children, which has been held to be a valid exercise of the legislative power
even by courts of states where the political rights of the colored race have been longest and most
earnestly enforced.”

Most of the cases cited arose, it is true, over the establishment of separate schools as between
white pupils and black pupils, but we cannot think that the question is any different, or that any
different result can be reached, assuming the cases above cited to be rightly decided, where the
issue is as between white pupils and the pupils of the yellow races. The decision is within the
discretion of the state in regulating its public schools, and does not conflict with the Fourteenth
Amendment.




Excerpts from the Majority Opinion in Brown v.
Board of Education (1954) by Chief Justice Warren

... Here . . . there are findings below that the Negro and white schools involved have been
equalized, or are being equalized, with respect to buildings, curricula, qualifications, and salaries of
teachers, and other "tangible" factors. Our decision, therefore, cannot turn on merely a comparison
of these tangible factors in the Negro and white schools involved in each of these cases. We must

look instead to the effect of segregation itself on public education. . . .

Today, education is perhaps the most important function of state and local governments. Compulsory
school attendance laws and the great expenditures for education both demonstrate our recognition of
the importance of education to our democratic society. . . . Today it is a principal instrument in
awakening the child to cultural values, in preparing him for later professional training, and in
helping him to adjust normally to his environment. In these days, it is doubtful that any child may
reasonably be expected to succeed in life if he is denied the opportunity of an education. Such an
opportunity, where the state has undertaken to provide it, is a right which must be made available to

all on equal terms. . ..

To separate them [children in grade and high schools] from others of similar age and qualifications
solely because of their race generates a feeling of inferiority as to their status in the community that
may affect their hearts and minds in a way unlikely to ever be undone. . . . Whatever may have been
the extent of psychological knowledge at the time of Plessy v.Ferguson, this finding is amply
supported by modern authority. . . .

We conclude that in the field of public education the doctrine of "separate but equal” has no place.
Separate educational facilities are inherently unequal. Therefore, we hold that the plaintiffs and other
similarly situated . . . are . . . deprived of the equal protection of the laws guaranteed by the

Fourteenth Amendment.




Excerpts from the Majority Opinion in Regents of the
University of California v. Bakke (1978) by Justice
Powell

In such an admissions program, race or ethnic background may be deemed a "plus” in a particular applicant's
file, yet it does not insulate the individual from comparison with all other candidates for the available seats.
The file of a particular black applicant may be examined for his potential contribution to diversity without
the factor of race being decisive when compared, for example, with that of an applicant identified as an
Italian-American if the latter is thought to exhibit qualities more likely to promote beneficial educational
pluralism. Such qualities could include exceptional personal talents, unique work or service experience,
leadership potential, maturity, demonstrated compassion, a history of overcoming disadvantage, ability to
communicate with the poor, or other qualifications deemed important. In short, an admissions program
operated in this way is flexible enough to consider all pertinent elements of diversity in light of the particular
qualifications of each applicant, and to place them on the same footing for consideration, although not
necessarily according them the same weight. Indeed, the weight attributed to a[p318] particular quality may
vary from year to year depending upon the "mix" both of the student body and the applicants for the
incoming class.

This kind of program treats each applicant as an individual in the admissions process. The applicant who
loses out on the last available seat to another candidate receiving a "plus” on the basis of ethnic background
will not have been foreclosed from all consideration for that seat simply because he was not the right color or
had the wrong surname. It would mean only that his combined qualifications, which may have included
similar nonobjective factors, did not outweigh those of the other applicant. His qualifications would have
been weighed fairly and competitively, and he would have no basis to complain of unequal treatment under
the Fourteenth Amendment.

It has been suggested that an admissions program which considers race only as one factor is simply a subtle
and more sophisticated - but no less effective -- means of according racial preference than the Davis
program. A facial intent to discriminate, however, is evident in petitioner's preference program, and not
denied in this case. No such facial infirmity exists in an admissions program where race or ethnic
background is simply one element -- to be weighed fairly against other elements -- in the selection process.
"A boundary line," as Mr. Justice Frankfurter remarked in another connection, "is none the worse for being '
narrow." McLeod v. Dilworth, 322 U.S. 327, 329 (1944). And a court would not assume that a university,
professing to employ a facially nondiscriminatory admissions policy, would operate it as a cover for the
functional equivalent of a quota system. In short, good faith would be presumed in the absence of a showing
to the contrary in the manner permitted by our cases.




In summary, it is evident that the Davis special admissions program involves the use of an explicit racial
classification never before countenanced by this Court. Tt tells applicants who are not Negro, Asian, or
Chicano that they are totally excluded from a specific percentage of the seats in an entering class. No matter
how strong their qualifications, quantitative and extracurricular, including their own potential for
contribution to educational diversity, they are never afforded the chance to compete with applicants from the
preferred groups for the special admissions seats. At the same time, the preferred[p320] applicants have the
opportunity to compete for every seat in the class.

The fatal flaw in petitioner's preferential program is its disregard of individual rights as guaranteed by the
Fourteenth Amendment. Shelley v. Kraemer, 334 U.S. at 22. Such rights are not absolute. But when a State's
distribution of benefits or imposition of burdens hinges on ancestry or the color of a person's skin, that
individual is entitled to a demonstration that the challenged classification is necessary to promote a
substantial state interest. Petitioner has failed to carry this burden. For this reason, that portion of the
California court’s judgment holding petitioner's special admissions program invalid under the Fourteenth
Amendment must be aftirmed.

C

In enjoining petitioner from ever considering the race of any applicant, however, the courts below failed to
recognize that the State has a substantial interest that legitimately may be served by a properly devised
admissions program involving the competitive consideration of race and ethnic origin. For this reason, so
much of the California court's judgment as enjoins petitioner from any consideration of the race of any
applicant must be reversed.

VI

With respect to respondent's entitlement to an injunction directing his admission to the Medical School,
petitioner has conceded that it could not carry its burden of proving that, but for the existence of its unlawful
special admissions program, respondent still would not have been admitted. Hence, respondent is entitled to
the injunction, and that portion of the judgment must be affirmed.




Excerpts from the Majority Opinion in Bush v. Gore
(2000) by The Justices of the Supreme Court

The State Supreme Court ratified this uneven treatment. 1t mandated that the recount totals from two

counties, Miami-Dade and Palm Beach, be included in the certified total. The court also appeared to hold sub -
silentio that the recount totals from Broward County, which were not completed until after the original
November 14 certification by the Secretary of State, were to be considered part of the new certified vote
totals even though the county certification was not contested by Vice President Gore. Yet each of the

counties used varying standards to determine what was a legal vote. Broward County used a more forgiving
standard than Palm Beach County, and uncovered almost three times as many new votes, a result markedly
disproportionate to the difference in population between the counties.

In addition, the recounts in these three counties were not limited to so-called undervotes but extended to
all of the ballots. The distinction has real consequences. A manual recount of all ballots identifies not only
those ballots which show no vote but also those which contain more than one, the so-called overvotes.
Neither category will be counted by the machine. This is not a trivial concern. At oral argument, respondents
estimated there are as many as 110,000 overvotes statewide. As a result, the citizen whose ballot was not
read by a machine because he failed to vote for a candidate in a way readable by a machine may still have his
vote counted in a manual recount; on the other hand, the citizen who marks two candidates in a way
discernable by the machine will not have the same opportunity to have his vote count, even if a manual
examination of the ballot would reveal the requisite indicia of intent. Furthermore, the citizen who marks two
candidates, only one of which is discernable by the machine, will have his vote counted even though it
should have been read as an invalid ballot. The State Supreme Coutt’s inclusion of vote counts based on
these variant standards exemplifies concerns with the remedial processes that were under way.

That brings the analysis to yet a further equal protection problem. The votes certified by the court included
a partial total from one county, Miami-Dade. The Florida Supreme Court’s decision thus gives no assurance
that the recounts included in a final certification must be complete. Indeed, it is respondent’s submission that
it would be consistent with the rules of the recount procedures to include whatever partial counts are done by
the time of final certification, and we interpret the Florida Supreme Court’s decision to permit this. See
So.2d,at __,n.21 (slip op., at 37, n. 21) (noting “practical difficulties” may control outcome of election,
but certifying partial Miami-Dade total nonetheless). This accommodation no doubt results from the
truncated contest period established by the Florida Supreme Court in Bush 1, at respondents’ own urging.
The press of time does not diminish the constitutional concern. A desire for speed is not a general excuse for
ignoring equal protection guarantees.

In addition to these difficulties the actual process by which the votes were to be counted under the Florida
Supreme Court’s decision raises further concerns. That order did not specify who would recount the ballots.
The county canvassing boards were forced to pull together ad hoc teams comprised of judges from various




Circuits who had no previous training in handling and interpreting ballots. Furthermore, while others were
permitted to observe, they were prohibited from objecting during the recount.

The recount process, in its features here described, is inconsistent with the minimum procedures necessary
to protect the fundamental right of each voter in the special instance of a statewide recount under the
authority of a single state judicial officer. Our consideration is limited to the present circumstances, for the
problem of equal protection in election processes generally presents many complexities.

The question before the Court is not whether local entities, in the exercise of their expertise, may develop
different systems for implementing elections. Instead, we are presented with a situation where a state court
with the power to assure uniformity has ordered a statewide recount with minimal procedural safeguards.
When a court orders a statewide remedy, there must be at least some assurance that the rudimentary
requirements of equal treatment and fundamental fairness are satisfied.

Given the Court's assessment that the recount process underway was probably being conducted in an
unconstitutional manner, the Court stayed the order directing the recount so it could hear this case and render
an expedited decision. The contest provision, as it was mandated by the State Supreme Court, is not well
calculated to sustain the confidence that all citizens must have in the outcome of elections. The State has not
shown that its procedures include the necessary safeguards. The problem, for instance, of the estimated
110,000 overvotes has not been addressed, although Chief Justice Wells called attention to the concern in his
dissenting opinion, See _ So.2d,at __ , n. 26 (slip op., at 45, n. 26).

Upon due consideration of the difficulties identified to this point, it is obvious that the recount cannot be
conducted in compliance with the requirements of equal protection and due process without substantial
additional work. It would require not only the adoption (after opportunity for argument) of adequate
statewide standards for determining what is a legal vote, and practicable procedures to implement them, but
also orderly judicial review of any disputed matters that might arise. In addition, the Secretary of State has
advised that the recount of only a portion of the ballots requires that the vote tabulation equipment be used to
screen out undetvotes, a function for which the machines were not designed. If a recount of overvotes were
also required, perhaps even a second screening would be necessary. Use of the equipment for this purpose,
and any new software developed for it, would have to be evaluated for accuracy by the Secretary of State, as
required by Fla. Stat. §101.015 (2000).




Excerpts from the Majority Opinion in Obergefell v.
Hodges (2015) by Justice Kennedy

The right to marry is fundamental as a matter of history and tradition, but rights come not from
ancient sources alone. They rise, too, from a better informed understanding of how constitutional
imperatives define a liberty that remains urgent in our own era. Many who deem same-sex marriage
to be wrong reach that conclusion based on decent and honorable religious or philosophical
premises, and neither they nor their beliefs are disparaged here. But when that sincere, personal
opposition becomes enacted faw and public policy, the necessary consequence is to put the
imprimatur of the State itself on an exclusion that soon demeans or stigmatizes those whose own
liberty is then denied. Under the Constitution, same-sex couples seek in marriage the same legal
treatment as opposite-sex couples, and it would disparage their choices and diminish their
personhood to deny them this right.

The right of same-sex couples to marry that is part of the liberty promised by the Fourteenth
Amendment is derived, too, from that Amendment's guarantee of the equal protection of the laws.
The Due Process Clause and the Equal Protection Clause are connected in a profound way, though
they set forth independent principles. Rights implicit in liberty and rights secured by equal
protection may rest on different precepts and are not always co-extensive, yet in some instances each
may be instructive as to the meaning and reach of the other. In any particular case one Clause may
be thought to capture the essence of the right in a more accurate and comprehensive way, even as the
two Clauses may converge in the identification and definition of the right. See M. L. B., 519 U. S, at
120 121; id., at 128 129 (Kennedy, J., concurring in judgment); Beardenv. Georgia, 461 U. S. 660,
665 (1983) . This interrelation of the two principles furthers our understanding of what freedom is
and must become.

Indeed, in interpreting the Equal Protection Clause, the Court has recognized that new insights and
societal understandings can reveal unjustified inequality within our most fundamental institutions
that once passed unnoticed and unchallenged. To take but one period, this occurred with respect to
marriage in the 1970's and 1980's. Notwithstanding the gradual erosion of the doctrine of coverture,
see supra, at 6, invidious sex-based classifications in marriage remained common through the
mid-20th century. See App. to Brief for Appellant in Reedv. Reed, O. T. 1971, No. 70 4, pp. 69 88
(an extensive reference to laws extant as of 1971 treating women as unequal to men in marriage).
These classifications denied the equal dignity of men and women. One State's law, for example,
provided in 1971 that "the husband is the head of the family and the wife is subject to him; her legal
civil existence is merged in the husband, except so far as the law recognizes her separately, either for
her own protection, or for her benefit." Ga. Code Ann. 53 501 (1935). Responding to a new




awareness, the Court invoked equal protection principles to invalidate laws imposing sex-based
inequality on marriage . . . Precedents show the Equal Protection Clause can help to identify and
correct inequalities in the institution of marriage, vindicating precepts of liberty and equality under
the Constitution,




