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Ernst van den Haag

Wi el
’:“ ﬂ ‘-"..‘,.‘ -' :
.‘ 9 : |"‘ -I »
«
N\ ..
.;. ; ‘- ".\ :‘
e Sl e
L y A \
-
g T

{ 4 ‘.' .. Rk o=

4 2 g '

o | Ut e L LN
Pl . vy 4

When deciding whether considerations of deterrence favor the death penalty, you

might confront this argument from abolitionists:

|. The death penalty is morally justified only if there is substantial evidence that it

is an effective deterrent.
2. We lack such evidence.

Therefore,

3. The death penalty is not morally justified.

Van den Haag rejects the first premise of this argument. He mentions, very briefly, that
he is also attracted to a retributivist justification—he believes that the death penalty

is justified because it gives murderers their just deserts. Perhaps more interesting,
though, is that he accepts the second premise. He believes that, from a deterrence

perspective, considerations of deterrence can justify imposing the death penalty even
if we lack evidence that it does a good job at preventing crime.

He makes three points in defense of this view.The first is designed to prevent an
error on the part of his critics, who sometimes claim that death’s irrevocability means
that we must have better evidence of its deterrent effects than we do for less severe
penalties.Van den Haag replies that this is not so; all we need is reason to believe that
the death penalty will yield more deterrence than a lesser penalty would. And, second,
we do have such reason, in the form of this general principle: the more fearful a penalty
is, the greater its deterrent effect. Most people fear death more than any other poten-
tial punishment, so we have reason to think that capital punishment is indeed a more
effective deterrent than lesser punishments.Van den Haag’s third point is that given
our uncertainty about the deterrent effects of the death penalty, we are bound to be
risking lives no matter whether we impose the death penalty or abolish it. Given that

we are risking things either way, van den Haag believes that we should risk the life of a
convicted murderer so as to spare the lives of potential innocent victims.

If rehabilitation and the protection of society from
unrehabilitated offenders were the only purposes

of legal punishment the death penalty could be

From Ernst van den Haag, “On Deterrence and the Death
Penalty,” The Journal of Criminal Law, Criminology, and Political
Science 60, no. 2 (1969), pp. 141-147. Reprinted by special
permission of Northwestern University School of Law, The
Journal of Criminal Law and Criminology.

Notes have not been reprinted.
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gtilitarian arguments ha%ve more appeal:  penalties might produce, but not a demand for more
that capital punishment1s USC]C.SS because  proof of deterrence, as has been pointed out above.
.+ Joes not deter othe.l‘& iS.mOSt persuasive. I shall,  The reason for expecting more deterrence lies in the
! ofore, focus 0N this claim. . .. greater severity, the terrifying effect inherent in fi-
the” doubt that the presence OI absence of a  nality. Since it seems more important to spare vic-
fect of the death penalty is likely to be  tims than to spare murderers, the burden of proving
ble by statistical means. ... that the greater severity inherent in irrevocability

demOIlStl'a | .
It is on our uncertainty that the case for deter-  adds nothing to deterrence lies on those who oppose
rence MUst cest. If we do not know whether the  capital punishment. Proponents of the death pen-

Jeath penalty will deter others, we are confronted  alty need show only that there is no more uncet-
with two uncertainties. If we impose the death pen-  tainty about it than about greater severity in general.
alty, and 2chieve no deterrent effect thereby, the life The demand that the death penalty be proved
of a convicted murderer has been expended in vain  more deterrent than alternatives can not be satis-
(from a deterrent viewpoint). There is a net loss. If ~ fied any more than the demand that six years In
we impose the death sentence and thereby deter  prison be proved to be more deterrent than three.
some future murderers, we spared the lives of some  But the uncertainty which confronts us favors the

future victims (the prospective murderers gain too; death penalty as long as by imposing 1t we might
they are spared punishment because they were de-  save future victims of murder. This effect 1s as
cerred). In this case, the death penalty has led to plausible as the general idea that penalties have
2 net gain, unless the life of a convicted murderer  deterrent effects which increase with their sever-
is valued more highly than that of the unknown 1ty. Though we have no proof of the positive deter-
victim. or victims (and the non-imprisonment of  rence of the penalty, we also have no proof of zero,
the deterred non-murderer). or negative effectiveness. I believe we have no right

The calculation can be turned around, of course.  to risk additional future victims of murder for the

The absence of the death penalty may harm no one sake of sparing convicted murderers; on the con-
and therefore produce a gain—the life of the con-  trary, our moral obligation is to risk the possible
victed murderer. Or it may kill future victims of ineffectiveness of executions. However rational-

murderers who could have been deterred, and thus  ized, the opposite view appears to be motivated by
produce a loss—their life. the simple fact that executions are more subjected

To be sure, we must risk something certain—the  to social control than murder. However, this ap-
death (or life) of the convicted man, for something plies to all penalties and does not argue for the

uncertain—the death (or life) of the victims of mur- abolition of any.
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4. Given that we are unsure of the deterrent ef-
fects of the death penalty, is it acceptable to
take the life of a convict—a certain loss, ac-
cording to van den Haag—for the chance that

doing so will save innocent lives in the future?
Why or why not?
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Civilization, Safety, and Deterrence

Jeffrey H. Reiman

B —

Jeffrey Reiman believes that murderers deserve to die. But he denies that the death
penalty is morally justified. By sparing the life of a murderer, we communicate the
great value of human life, the disvalue of pain, and the horror at allowing one person
complete control over another. Reiman also believes that by sending this message, we
will, over the long run, contribute to a society that is more civilized, more respectful
of human life, and consequently less violent. In short, sparing the lives of convicted

murderers may well have a deterrent effect.

Reiman devotes the bulk of this selection to critiquing Ernst van den Haag’s claim
that capital punishment is likely to be our most effective deterrent because it inspires
more fear than any other punishment. Reiman identifies four grounds of suspicion.

First, a less fearful punishment may be fearful enough, and may deter all who can
be deterred. Second, people assess risks in a very crude fashion, so even if people fear
death more than other punishments, the prospect of facing death may not deter them
from their criminal preparations. Third, while van den Haag claims that capital punish-
ment deters by sending a message of the wrongness of murder, Reiman counters (as
earlier) that refraining from executing murderers sends a civilizing message that stands
an equal chance of preventing crime. Finally, Reiman alleges that van den Haag’s argu-
ment proves too much. If it were sound, then we should torture people to death, since
that is more feared than lethal injection; since we shouldn’t torture people to death, it

follows that van den Haag's argument is unsound.

... By placing execution alongside torture in the
category of things we will not do to our fellow
human beings even when they deserve them, we
broadcast the message that totally subjugating a

From Jeffrey H. Reiman, “Civilization, Safety, and Deterrence”
Philosophy and Public Affairs 14 (1985), pp. 1421 47,
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he extent to which it worked itself into the
nd minds of the populace, a deterrent. In
efusing to execute murderers though they
short, ™= both reflects and continues the taming of
deserve l;n species that we call civilization. Thus,
o ;:: l:: that the abolition of the death penalty,
:ht:ugh it is a just Punishment for murder, is part of
the civilizing mission of moder.n states. . . ..
~_Isaid that judging a practice too horrible to do
even to those who deserve it does not exclude the pos-
sibility that it could be justified if necessary to avoid
even worse consequences. Thus, were the death pen-
alty clearly proven a better deterrent to the murder
ofinnocent people than life in prison, we might have
to admit that we had not yet reached a level of civi-
lization at which we could protect ourselves without
imposing this horrible fate on murderers, and thus
we might have to grant the necessity of instituting
the death penalty. But this is far from proven. The
available research by no means clearly indicates that
the death penalty reduces the incidence of homicide
more than life imprisonment does. . . .

Conceding that it has not been proven that the
death penalty deters more murders than life im-
prisonment, van den Haag has argued that nei-
ther has it been proven that the death penalty does
not deter more murders, and thus we must follow
tommon sense which teaches that the higher the
Cost of something, the fewer people will choose it,
and therefore at least some potential murderers who
would not be deterred by life imprisonment will be
deterred by the death penalty Van den Haag writes:

be, to t
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+--our experience shows that the greater the
threatened penalty, the more it defers.

... Life in prison is still life, however unpleas-
ant. In contrast, the death penalty does not just
threaten to make life unpleasant—it threatens to
take life altogether. This difference is perceived
by those affected. We find that when they have
the choice between life in prison and execution,
99 percent of all prisoners under sentence of death
prefer life in prison. . . .

From this unquestioned fact a reasonable con-
clusion can be drawn in favor of the superior de-
terrent effect of the death penalty. Those who have
the choice in practice . . . fear death more than they

Those of us who recognize how common sensical
it was, and still is, to believe that the sun moves
around the earth, will be less willing than Profes-
sor van den Haag to follow common sense here,

especially when it comes to doing something awful
to our fellows. Moreover, there are good reasons

for doubting common sense on this matter. Here
are four:

1. From the fact that one penalty is more feared
than another, it does not follow that the more
feared penalty will deter more than the less
feared, unless we know that the less feared
penalty is not fearful enough to deter every-
one who can be deterred—and this is just
what we don't know with regard to the death
penalty. Though I fear the death penalty more
than life in prison, I can’t think of any act that
the death penalty would deter me from that
an equal likelihood of spending my life in
prison wouldn't deter me from as well. Since it
seems to me that whoever would be deterred
by a given likelihood of death would be de-
terred by an equal likelihood of life behind
bars, I suspect that the commonsense argu-
ment only seems plausible because we evalu-
ate it unconsciously assuming that potential
criminals will face larger likelihoods of death
sentences than of life sentences. It the likeli-
hoods were equal, ...where life imprison-
ment was improbable enough to make it too
distant a possibility to worry much about, a
similar low probability of death would have
the same effect. After all, we are m.mdeterred by
small likelihoods of death every ime we walk
the streets. And if lite imprisonment were

.. +lv probable to pose a real deterrent
sufﬁael.‘t} pul d pose as much of a deterrent
:::Zt,alst :iizth. And this is just what most of
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the research we have on the comparatolve d.e-
terrent impact of execution versus life impris-
onment suggests.

. In light of the fact that roughly 500 to 700

Suspected felons are killed by the police in
the line of duty every year, and the fact that
the number of privately owned guns in [the
United States] is substantially larger than
the number of households, . . , it must be
granted that anyone contemplating com-
mitting a crime already faces a substantial
risk of ending up dead. ... Its hard to see
why anyone who is not already deterred by
this would be deterred by the addition of the

conviction, and appeal. Indeed, this suggests
that people consider risks in a much cruder

way than van den Haag’s appeal to common
>€nse suggests—which should be evident to
anyone who contemplates how few people use
seatbelts (14 percent of drivers, on some es-
timates), when it is widely known that wear-

Ing them can spell the difference between life
(outside prison) and death.
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of the deterrent effect of not eXecuting ling
that no net reduction in murder; will l’esuih
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people whose murders might have beep, de.
terred. . .. If there is a deterrept effect of
executing, it follows that we rigy innocep
lives either way. And if this 1S 0, it seems
that the only reasonable course of actjpp is

to refrain from Imposing what we
horrible fate.

Consequently, we should institute the death
Penalty to save the lives these additional mur-
derers would have taken. But, since people
Séntenced to be tortured to death would

surely try to get their sentences changed
to simple €xecution, the same argumeflt
Proves that death-by-torture will deter still

o er
Punishment is 3 greater deterrent to mu.rier
than life Imprisonment, he must grant ¢/



that we should not follow common sense and
not impose the death penalty; or we should
follow common sense and torture murderers
to death. In short, either we must abolish the
electric chair or reinstitute the rack. Surely,
this is the reductio ad absurdum of van den
Haag’s commonsense argument.

NOTES
1. Ernest van den Haag and John P. Conrad, The

Death Penalty: A Debate (New York: Plenum

Press, 1983), pp.- 68-69.
2. Ibid., p. 63.

Jeffrey Reiman: Civilization, Safety, and
Deterrence

1. Reiman claims that abolishing the death pen-

alty advances the cause of civilization. Do you
think he is right about that?

Primoratz Justifying Legal Punishment
n

retaining it? Why or why not?

. Deterrence theorists argue that we should

impose the least harmful punishment that can
effectively deter crime. Does this thought help
to answer Reimans’s claim that van den Haag’s
argument proves too much?

. There is plenty of evidence that people fail

to assess risk in a rational way. How does
Reiman use this evidence to argue against
van den Haag? Are his critiques on this point

sound?

~ Reiman claims that if the prospect of life im-

prisonment doesn’t deter a would-be mur-

won't, either. Do you think Reiman is right
about that? Why or why not!




