M AZZARELLIL, Judge. This appeal presents the issue of
whether plaintiffs, who defaulted on the purchase of
four luxury condominium units, have forfeited their
25% down payments as a matter of law. Because the
governing purchase agreements were a product of
lengthy negotiation between parties of equal Bargain-
ing power, all represented by counsel, there was no
evidence of overreaching, and upon consideration of
the fact that a 25% down payment is common usage
in the new construction luxury condominium market
in New York City, we hold that upon their default and
failure to cure, plaintiffs forfeited all rights to their
deposits pursuant to the rule set forth in Maxton

Builders, Inc. v. Lo Galbo.

FACTS

In October 1998, Defendant 845 UN Limited Partner-
ship (sponsor or 845 UN) began to sell apartments at
The Trump World Tower (Trump World), a luxury
condominium building to be constructed at 845 United
Nations Plaza. Donald Trump is the managing general
partner of the sponsor. Plaintiffs Cem Uzan and Hakan
Uzan, two brothers, are Turkish billionaires who
sought to purchase multiple units in the building.

In April 1999, plaintiffs and an associate excfcute
Seven purchase agreements for apartments in 1 rump
World. Only four of those units (the penthouse units)
ate the subject of this lawsuit and appeal. As relevant
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7 1/2% down payment 18 months after the execution
of the contract. At no time did plaintiffs object to the
total amount required as 2 nonrefundable down
payment.
* % %
The executed purchase agreements provide, at
paragraph 12(b), that:

[u]pon the occurrence of an Event of Default ... [ilf
Sponsor elects to cancel ... [and i]f the default is not
cured within ... thirty (30) days, then this Agree-
ment shall be deemed canceled, and Sponsor shall
have the right to retain, as and for liquidated
damages, the Down payment and any interest
earned on the Down payment.

Plaintiffs paid the first 10% down payment install-
ment for the penthouse units on April 26, 1999 when
they signed the purchase agreements. They paid the
second 7 1/2% installment in April 2000, and the third
7 1/2% installment in October 2000. The total 25%
down payment of approximately $8 million was placed

in an escrow account.

DEFAULT, FAILURE TO CURE, AND THIS

ACTION

On September 11, 2001, terrorists attacked New York
City by flying two planes into the World Trade Center,
the city’s two tallest buildings, murdering thousands of
people. Plaintiffs, asserting concerns of future terrorist
attacks, failed to appear at the October 19, 2001 clos-
ing, resulting in their default. By letter dated October
19, 2001, plaintiffs’ counsel stated:

[W]e believe that our clients are entitled to re-
scind their Purchase Agreements in view of the
terrorist attack which occurred on September 11
and has not abated. In particular, our clients
are concerned that the top floors in a “trophy”
building, described as the tallest residential build-
ing in the world, will be an attractive terrorist
target. The situation is further aggravated by the
fact that the building bears the name of Donald
Trump, perhaps the most widely known symbol of
American capitalism. Finally, the United Nations
complex brings even more attention to this
location.

That day 845 UN sent plaintiffs default letters,
notifying them that they had 30 days to cure. On
November 19, 2001, upon expiration of the cure
period, the sponsor terminated the four purchase
agreements.
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transactions, and it concluded that, based upon notions
of efficiency and avoiding unnecessary litigation, the
rule should remain in effect.

After acknowledging that “IR]eal estate contracts
are probably the best examples of arms length transac-
tions,” the Court broadly concluded:

Except in cases where there is a real risk of over-
reaching, there should be no need for the courts to
relieve the parties of the consequences of their con-
tract. If the parties are dissatisfied with the rule of
[Lawrence], the time to say so is af the bargaining
table,

The Maxton/Lawrence rule has since been followed
by this Court as well as the other departments to deny a
refund of a down payment when a default has occurred.

% % *

Applying the reasoning of these cases to the facts of
the instant matter, it is clear that plaintiffs are not
entitled to a return of any portion of their down
payment. Here the 25% down payment was a specifi-
cally negotiated element of the contracts. There is no
question that this was an arny’s length transaction.
The parties were sophisticated business people, repre-
sented by counsel, who spent two months at the bar-
gaining table before executing the amended purchase
agreements.

Further, the record evidences that it is customary in
the pre-construction luxury condominium industry
for partics to price the risk of default at 25% of the
purchase price. The purchase agreements included a
detailed nonrefundable down payment clause to which
plaintiffs’ counsel had negotiated a specific amend-
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25% of the purchase price in three installments: 10%
at contract, an additional 7 1/2% twelve months later,

an(? a final 7 1/2% eighteen mq
plaintiffs were fully aware of and ,
ment of a non-refundable 25% do
luxury pre-construction condom
Uzan has purc%\ased two other condomip;
the same building, with similar domm One i
provisions. Paymen

Plaintilifs pegotiated the payment of the 25% 4
payments in installments to spread their ris oy, o
In the event of a severe economic downtury ;:-nn."‘
were free to cancel the deal, capping their Io;sl; iﬁgs
amount paid as of the date of their default, For &:
sponsor, the 25% deposit served to cover its risk f;;
keeping the apartments off the market should the
purchaser default.

Finally, there was no evidence of a disparity of bar-
gaining power, or of duress, fraud, illegality or mund
mistake by the parties in drafting the down payment
clause of the purchase agreements. The detailed prost
sion concerning the non-refundable deposit was int
gral to the transaction. If plaintiffs were dissativied
with the 25% non-refundable down payment provision
in the purchase agreements, the time to have voice
objection was at the bargaining table. Beciu thet
chose to accept it, they are committed to its ™
Thus, upon plaintiffs’ default and failure ‘°d‘:‘$
defendant was entitled to retain the full 25%
payments. Ne¥

Accordingly, the order of the Suprem¢ f:i)u;iv !
York County (Alice Schlesinge® J) e“tf'::o o, dend
2003, which, to the extent appesce |

.4 partnerships ™
defendant 845 UN Limited Part .
summary judgment, should be TEVEISD 1 the o
with costs, defendant’s motio
plaint dismissed. The Clerk 1s i
ment in favor of defendant-appei

complaint as against it /

nths Lage,
ccepted the rQ"‘f}v

wn pamentf &
s 0
iniums, I fac:: tes




RELLI Judge. This appeal presents the issue of
iffs, who defaulted on the purchase of
four luxury condominium units, have forfeited their
25% down payments as a matter of law. Because the
govemiﬂg purchase agreements were a product of
lengthy negotiation between parties of equal Bargain-
ing power, all represented by counsel, there was no
<gence of overreaching, and upon consideration of
the fact that a 25% down payment is common usage
in the new construction luxury condominium market
in New York City, we hold that upon their default and
failure to cure, plaintiffs forfeited all rights to their
deposits pursuant to the rule set forth in Maxton
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