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virtually always became its chair. As a result, committee chairs owed little
or nothing to party leaders, much less to presidents. This automatic
selection process produced experienced, independent chairs but
concentrated authority in a few hands. The have-nots wanted a piece of
the action and objected that seniority promoted the competent and
incompetent alike. They objected, too, that the system promoted members
from safe one-party areas—especially conservative southern Democrats
and Midwestern Republicans—who could ignore party policies or national
sentiments.

The late 1960s and the 1970s saw a rapid influx of new members, many
from the cities and suburbs, who opposed the conservative status quo. (In
the House, this surge was abetted by U.S. Supreme Court-mandated
reapportionments, as discussed in Chapter 3.) Allying themselves with
more senior members seeking a stronger voice in Congress, these
reformers sponsored changes that diffused power and shattered seniority
as an absolute criterion for leadership posts. Today, House and Senate
committee chairs (and ranking minority members) are elected by their
party colleagues. No longer free to wield arbitrary authority, they must
abide by committee and party rules and be sensitive to majority sentiment
within their party’s caucus or conference. As Rep, Mike Simpson, R-Idaho
(1999-), a subcommittee leader on the Appropriations Committee, stated:
“Times aren’t like they used to be. Yeah, leadership needs to give direction,
but the committee chairmen aren’t what they used to be.”24 A somewhat
similar situation exists in the Senate, “where party leaders have also
become far more powerful at the expense of committee chairmen.” Sen.
Lamar Alexander, R-Tenn. (2003-) shares this view. He chairs both an
authorizing committee (Health, Education, Labor and Pensions) and an
Appropriations subcommittee. He said:

In the Senate, too much has become centralized in the
leadership. Part of that is a function of the media and
the world you live in because [party leaders] have to
respond four, five times a day, unlike 50 years ago.
Republican senators can’t do that as a unit, so to be
effective in your political activity, you need a highly
centralized leader. That does tend to diminish the
influence of committees, and that’s not healthy for the
Senate.l®

Types of Committees

Today, Congress boasts a shopper’s bazaar of committees—standing,
subcommittee, select, joint, and conference—and within each of these
general types are variations. Standing committees, for example, can be
classed as either authorizing or appropriating panels. Authorizing
committees (such as Agriculture, Armed Services, and Judiciary) are the
policy-making centers on Capitol Hill. As substantive committees, they
propose solutions to public problems and advocate what they believe to be
the necessary levels of spending for the programs under their
jurisdictions. The House and Senate Committees on appropriations
recommend how much money agencies and programs will receive. Not
surprisingly, the two types of panels, authorizing and appropriating, tend
to come into conflict. Typically, authorizers press for full funding of their
recommendations, whereas appropriators usually recommend lower
spending levels, especially in an era of spending austerity.

Standing Committees
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House or Senate rules. Standing committees continue from Congress to Congress, 2019-2021

Congress, except in rare instances when they are eliminated or new ones __

are created. Table 7-1 identifies the standing committees in the 116th

Agriculure Agriculture, Nutrition, and Forestry
Congress. Appropriations Appropriations
Table 7-1 Standing Committees of the House and Senate, 116th Congress, A Sanies Aomeeleianilas
2010-2021 Budget Banking, Housing, and Urban Affairs.
Education and Labor Budget
Energy and Commerce Commerce, Science, and
Transportation
Ethics. Energy and Natural Resources.
Financial Services Environment and Public Works
Foreign Affairs Finance
Homeland Security Foreign Relations
House Administration Health, Education, Labor, and Pensions
Judiciary Homeland Security and Governmental
Affairs
Natural Resources Judiciary
Oversight and Reform Rules and Administration
Rules Small Business and Entrepreneurship
Science, Space, and Technology Veterans' Affairs

Small Business.
Transportation and Infrastructure
Veterans’ Affairs

Ways and Means

Sources: House and Senate committee webpages.
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Sources: House and Senate committee webpages.

Standing committees process the bulk of Congress’s daily and annual
agenda. Typically, measures are considered on the House or Senate floor
after first being referred to and approved by the appropriate committees.
At the same time, committees are the burial ground for most legislation—
that is, committees select from the thousands of measures introduced in
each Congress those that merit floor debate. Of the hundreds of bills that
clear committees, fewer still are enacted into law.

Sizes and Ratios

The biennial congressional election results frame the party negotiations
over setting committee sizes and ratios (the number of majority and
minority members on a panel). At the beginning of each new Congress,
each chamber adopts separate resolutions, offered by Democrats and
Republicans, electing party members to the committees and thus setting
their sizes and ratios. In practice, committee sizes and ratios are
established in the House by the majority leadership. Because the majority
party has the votes, it is the final arbiter if the minority protests its
allotment of seats.

At the opening of the 116th Congress, the House ratio of Democrats to
Republicans was 54 percent to 46 percent. In the main, this was the
approximate ratio (often 56 to 44) on most of the twenty House standing
committees. Important to note is that the majority party commonly
assigns a higher percentage of their members to certain committees, such
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as Appropriations (57 to 43) and Ways and Means (60 to 40) because of
their critical responsibilities for spending and taxing. Other committees
traditionally have disproportionate partisan ratios, such as the House
Committee on Rules (two to one plus one) and the Committee on House
Administration (two to one) because of the important role they play in
internal chamber operations. The Rules Committee establishes the
conditions for debating and amending legislation; the House
Administration Committee exercises jurisdiction over, for instance, House
facilities and services, committee funding recommendations, and
campaign financing. The House Committee on Ethics has an equal
number of majority and minority members, with the Speaker designating
the chair.

In the Senate, sizes and ratios are negotiated by the majority and minority
leaders. (Senate rules, unlike those of the House, establish the sizes of the
standing committees, but these can be adjusted up or down with the
agreement of the majority and minority leaders.) Senators are assigned to
committees through Senate adoption of organizing resolutions (one for
each party). The resolutions can be filibustered (60 votes are required to
break a talkathon). This circumstance encourages a spirit of cooperation
and accommodation between the two party leaders.

Once it became clear after the 2018 elections by what margin the
Republicans had won Senate control (fifty-three to forty-seven), the two
party leaders—Republican Mitch McConnell, Ky., and Democrat Charles
Schumer, N.Y.—met and negotiated committee sizes and ratios. As
Senator McConnell noted, “We'll be negotiating committee ratios, the two

of us.”” Given the Republican edge of three seats in the 116th Senate,
Senators McConnell and Schumer agreed that of the fifteen standing
committees, six would have a two-seat margin and the other nine a one-

seat advantage. Panels with a two-seat edge were mainly those with
jurisdiction over key priorities of Senate Republicans and President
Trump: for example, the Committee on Finance (tax, health, and trade)
and the Committee on Judiciary (federal judgeships and immigration).

Senate leaders may change party ratios on committees “by shifting seats
between the parties, rather than by adding seats to panels,"Ls Or they
might add seats to committees. For instance, at the start of the 116th
Congress, there was large concern that because of ratio changes
Democratic senator Kamala Harris of California, a 2020 contender for the
presidency, might lose her seat as the most junior Democrat on the
Committee on Judiciary. Senate GOP gains in the November 2018
elections meant more seats for Republicans on committees and fewer slots
for Democrats. Outside progressive groups lobbied for Senator Harris’s
retention on Judiciary, and Minority Leader Schumer made it a priority.
He succeeded by persuading Senator McConnell to add another seat to
Judiciary.2® Senator McConnell, mindful of Judiciary’s all-male GOP
contingent, appointed the first Republican women ever to serve on that
committee: Senators Marsha Blackburn, Tenn., and Joni Ernst, Iowa. (The
Senate Select Committee on Ethics always has an equal number of
majority and minority party members. It is chaired by a majority
member.)

Party leaders also enlarge panels to accommodate lawmakers competing
for membership on the same committees. They recognize that intraparty
harmony can be maintained by boosting the number of committee seats.
There was concern among Hispanic Democrats at the start of the 116th
Congress that the House Ways and Means Committee had only one Latino
on the panel. The size of Ways and Means was increased to accommodate
this concern, as well as a request from Republicans to add a seat from
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their side.22 There are occasions, too, when House committees are
downsized to boost productivity and to cut costs. Biennial House and
Senate election results largely determine whether the majority party
expands or reduces its margins on committees.

Subcommittees

Subcommittees perform much of the day-to-day lawmaking and oversight
work of Congress. Like standing committees, they vary widely in rules and
procedures, staff arrangements, modes of operation, and relationships
with the full committee, as well as its other subcommittees. They are
created for various reasons, such as lawmakers’ need to subdivide a
committee’s wide-ranging policy domain into manageable pieces, their
wish to chair these panels and to have a platform to shape the legislative
agenda, and their desire to respond to the policy claims of specialized
constituencies.

Under House rules, most standing committees are limited to no more than
five subcommittees, though exceptions for specific committees commonly
occur at the start of a new Congress. For example, when the 116th
Congress (2017—-2019) adopted new House rules, several standing
committees were authorized to have additional subcommittees, largely
because of workload demands.2

Another House rule limits members to serving on no more than four
subcommittees. Such limits—on the number of subcommittees for each
standing committee and subcommittee assignment restrictions for each
member—are designed to make Congress “more deliberative,
participatory, and manageable by reducing scheduling conflicts and

22

jurisdictional overlap.

MEMBERS

Democratic Caucus rules outline the process for determining
subcommittee chairs. Rule 27 states that committee caucuses (the
Democrats on the respective standing committees) “shall establish the
number of subcommittees, fix the jurisdiction of each subcommittee, and
determine the size of each subcommittee.” Rule 28 stipulates a detailed
selection process for subcommittee chairs. Briefly, four key provisions
define the process.

Fir:
seniority on the Appropriations subcommittee), bid for the positions of

Democratic members, “in order of full committee seniority” (or

subcommittee chair, subject to majority approval by secret ballot of the
Democratic committee members. Second, if members are rejected, they
“may bid for any remaining position of Chair of a subcommittee.” Third,
subcommittee chairs on four of the most influential committees—
Appropriations, Energy and Commerce, Financial Services, and Ways and
Means—also require approval of the Steering and Policy Committee.
Fourth, the full Democratic Caucus votes by secret ballot to approve or
reject the subcommittee chairs of the four standing committees.

House Republicans have their own set of procedures for determining the
ranking members of the various standing committees. GOP Rule 15 states
that “the method of selection of chairs [or ranking member] of the
Committee’s subcommittees shall be at the discretion of the full
Committee chair [or ranking member], unless a majority of the
Republican Members of the full Committee disapprove the action of the
chair [or ranking member].” Unlike for the other committees, nominations
for ranking member on the twelve appropriations subcommittees are
submitted to the GOP Steering Committee for approval (or rejection). If
someone is rejected, the Appropriations Committee ranking member will
submit a new nomination.
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The two Congresses are also evident in the composition of subcommittees.
A good example occurred a few Congresses ago when the GOP won back
control of the House, and the Judiciary Committee chair passed over Steve
King, R-Towa, for the chairmanship of the Judiciary Subcommittee on
Immigration and Citizenship. King had been the ranking GOP member on
the panel in the previous Congress. But worried that King’s inflammatory
statements about immigrants would alienate Latino voters in the
upcoming November elections, the Judiciary chair selected a committee
Republican “who has a lower profile and a less strident tone than King” to
head the subcommittee.23 (Representative King continued over the years
to make what many interpreted as racially charged comments. Thus, at the
start of the 116th Congress, GOP leaders decided not to assign King to any
committee, effectively removing him from his service on the Agriculture
and Judiciary committees.)2#

Although silent on the number of subcommittees that standing
committees may establish, Senate and party rules set subcommittee
assignment limits for senators and prohibit them from chairing more than
one subcommittee on any given committee. The number of
subcommittees, not surprisingly, often equals the number of majority
party members on a committee eligible to chair a subcommittee.
Subcommittee chairs and assignments are determined in one of two ways:
by the committee chair in consultation with the ranking member or by
senators’ order of seniority on the full committee. It is traditional in both
chambers for committee members to defer to the chair on organizational
matters, such as the number of subcommittees and their respective
jurisdictions.

Unlike in the House, where every standing committee except Budget,
Ethics, and House Administration has subcommittees, in the Senate, four
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standing committees customarily function without subcommittees—
Budget, Rules and Administration, Small Business, and Veterans’ Affairs—
as do four other permanent panels—Indian Affairs, Ethics, Intelligence,
and Aging. These panels are able to process their legislative business
without subcommittees because of their relatively small workloads
compared with those of other Senate committees.

Select, or Special, Committees

Select, or special, committees are temporary panels that typically go out of
business after the two-year life of the Congress in which they are created.
But some select committees take on the attributes of permanent
committees. The House, for example, has a Permanent Select Committee
on Intelligence. Select committees usually do not have legislative authority
(the right to receive and report out measures) unless it is granted by their
authorizing measure; they can only study, investigate, and make
recommendations. The membership of select committees is the
prerogative of the Speaker. In practice, he or she names the majority
members, including the chair, and the minority leader appoints lawmakers
from her or his side of the aisle.

Select panels are created for several reasons. First, they can accommodate
the concerns of individual members. Indeed, the chairs of these panels
may attract publicity that enhances their political careers. For example,
Democrat Harry S. Truman of Missouri came to the public’s (and
President Franklin D. Roosevelt’s) attention as head of a special Senate
committee investigating World War II military procurement practices.
Second, special panels can be an access point for interest groups (e.g., the
Senate Special Committee on Aging reflects the concerns of the elderly).
Third, select committees supplement the standing committee system by





image11.png
[ [ Kindie Cloud Reader

& > C & readamazon.com/7asin=BO7VFXBBWH

overseeing and investigating issues for which the permanent panels may
lack adequate time or prefer to ignore. At other times, majority party
leaders may spur the creation of a select committee to draw attention to a
compelling issue or problem.

For example, on the opening day of the 116th Congress (January 3, 2019),
the House created a fifteen member (9D, 6R) Select Committee on the
Climate Crisis (informally called the “Green New Deal” panel). Its
mandate is to “investigate, study, make findings, and develop
recommendations on policies, strategies, and innovations to achieve
substantial and permanent reductions in pollution and other activities that
contribute to the climate crisis.” The work of the select panel concludes at
the end of the 116th Congress (see the following section, Overlapping
Jurisdictions, for more on this select panel).

The House also responded to member and public concern with
congressional operations (“broken” or “dysfunctional” are oft-used
characterizations) by creating a bipartisan (6D, 6R) Select Committee on
the Modernization of Congress. Its mandate is to study and make
recommendations on a number of specific topics, such as rules and
procedures; schedules and the calendar of business; leadership
development; and staff recruitment, diversity, and retention. The Select
Committee on Modernization terminates on February 1, 2020.

Finally, select committees can be set up to coordinate consideration of
issues that overlap the jurisdictions of several standing committees. A
good example occurred following the tragic 9/11 terrorist attack on the
United States. In 2003, the Department of Homeland Security (DHS) was
formed by merging twenty-two federal agencies with a workforce at the
time of 180,000 employees. Because numerous House committees
exercised jurisdiction over parts of DHS, Speaker Dennis Hastert, R-I11.,
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MEMBERS

created a select homeland security panel to determine whether a new,
single-focused standing committee should be created to oversee DHS.
Interesting to note is that the select panel was dominated by committee
chairs keen on protecting their jurisdiction rather than transferring any
significant portion to a new standing committee on homeland security. As
a result of the select panel’s review, Speaker Hastert backed the creation of
a new standing Committee on Homeland Security, which did not receive
as much jurisdiction as advocates wanted. (The Senate also created a
counterpart panel: Homeland Security and Governmental Affairs.)

Joint Committees

Joint committees, which include members from both chambers, have been
used since the First Congress for study, investigation, oversight, and
routine activities. Unless the composition of a joint committee is
prescribed in statute, House members of these committees are appointed
by the Speaker; senators are appointed by that chamber’s presiding
officer. There are now four joint committees that have been in existence
for many decades: Joint Committee on Economics, Joint Committee on
the Library, Joint Committee on Printing, and the Joint Committee on
Taxation. The Joint Committee on the Library and the Joint Committee on
Printing oversee, respectively, the Library of Congress and the
Government Printing Office. The Joint Committee on Taxation is
essentially a holding company for staff who work closely with the tax-
writing committees of each house. The Joint Economic Committee
conducts studies and hearings on a wide range of domestic and
international economic issues. The chair of the joint committees rotates
each Congress between House and Senate members.
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Conference Committees

Before legislation can be sent to the president to be signed, it must pass
both the House and the Senate in identical form. One way this result is
obtained is to create a conference committee (see Chapter 8 for more on
conferences). Sometimes called the third house of Congress, these
bicameral panels reconcile differences between similar measures passed
by both chambers. They are composed of members from each house.

The Assignment Process

Every congressional election sets off a scramble for committee seats.
Legislators understand the linkage between winning desirable
assignments and winning elections. Newly elected representatives and
senators quickly make their preferences known to party leaders, to
‘members of the panels that make committee assignments, and to others—
such as friendly lobbyists or generous contributors. They may be able to
help the newcomers obtain their preferred committee seats. At the same
time, incumbents may try to move to more prestigious panels.

Elections trigger “musical chairs” on Capitol Hill, mainly because of
reelection defeats. For example, committee and subcommittee chairs and
ranking minority positions are shuffled as lawmakers vie for the vacant
leadership positions. The scramble can set off a chain reaction of roster
changes. For example, the 2018 election defeat of veteran Sen. Bill Nelson,
D-Fla. (by GOP senator Rick Scott) prompted discussions about who
would replace Nelson as the top Democrat on the Commerce, Science and
Transportation Committee. Sen. Maria Cantwell, D-Wash., was next in
line, but she also was ranking on Energy and Natural Resources. She had

to choose between them and decided to be ranking on Commerce, which
opened the ranking post on Energy. Sen. Joe Manchin, D-W.Vir., fourth in
seniority on Energy following Nelson’s defeat, became ranking on Energy.
Three Democratic senators with more seniority than Manchin on Energy

opted to stay ranking on other committees.25 Committee and
subcommittee shuffles also occur for other reasons beside elections (e.g.,
term limit rules, death, or resignation).

Assignment to the most important committees is generally “exclusive.”
House Democrats who serve on exclusive committees (Appropriations,
Energy and Commerce, Financial Services, Rules, and Ways and Means)
may serve on no other standing committees unless they are granted an
exemption—or waiver—from this requirement. Waivers are commonly
granted, for instance, to permit members to sit on an extra committee that
they deem important to their reelection prospects. This is another example
of the two Congresses—the institution bending to suit the preferences and
constituency needs of individual members. House Republicans also have
generally exclusive panels, such as Appropriations, Energy and

Commerce, and Ways and Means.28

The Pecking Order

The most powerful—and thus, most desirable—standing committees are
House Ways and Means and Senate Finance, which pass on tax, trade,
Social Security, and Medicare measures. The House and Senate
appropriations committees, which hold the federal purse strings, are also
influential panels and usually much sought after. Mindful of the two
Congresses, lawmakers seek assignment to committees where they have
the opportunity to try to ensure that federal funds are funneled to their
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districts or states.

Nonetheless, the attractiveness of the appropriations committees waned
somewhat in recent years, given the escalating challenge of distributing
fiscal resources between domestic and defense priorities; the now-routine
inability of lawmakers to fund the government by the statutory deadline of
October 1 each year; wider use of omnibus appropriations bills (often
written in secret by a few lawmakers and party leaders); and the
moratorium on earmarks (congressionally directed spending for projects
in members’ districts or states, often called “pork,”), which Republicans
successfully imposed on Congress when they controlled the legislative
branch.27 Periodically, lawmakers urge the return of earmarks, such as
House majority leader Steny Hoyer, D-Md., “I think earmarks worked” to
facilitate (or “grease”) the passage of appropriations bills. He added,
“Republicans eliminated earmarks altogether,” which weakened
Congress’s power of the purseAL8 Democrats have yet to revive the practice
of earmarking when they assumed control of the 116th House.

In today’s contentious partisan environment, where fiscal clashes occur
constantly between Democrats and Republicans over taxes, expenditures,
and the size of government, party leaders have taken a much larger role in
shaping appropriations measures and in mobilizing the votes to win their
enactment. The consequence of these developments is to make some
lawmakers wary of either chairing or serving on the appropriating panels.
These lawmakers recognize the potential perils of the two Congresses:
They could be challenged electorally either by conservative-leaning voters
for not cutting enough or by liberal-leaning constituents angry at spending
cuts to favorite programs. Although the attractiveness of committees can
change over time, the House and Senate appropriations committees
remain desirable assignments for many lawmakers.

The budget committees, established in 1974, have an important role in
economic and fiscal matters and their guardianship of the congressional
budgeting process. Members with a fiscal background or who want to fix
what many consider to be a “broken” (e.g., missed deadlines) budget
process, may be attracted to this panel. The House and Senate commerce
committees, along with each chamber’s banking and financial services
committees, are also coveted panels: Not only do they command broad
jurisdictional mandates, but the many interest groups they affect can
supply cash donations for the committee members’ future election
campaigns. For example, it is usual for Democratic and GOP leaders to
boost the reelection chances of their freshmen lawmakers by naming them
to committees where it is relatively easy to raise campaign funds, such as
Financial Services, Energy and Commerce, Appropriations, and Ways and
Means. “The amount of money you can raise is almost entirely determined

by committee membership,” said a GOP insider.2%

On the other hand, several of the seven liberal Democratic freshmen
assigned to the Financial Services Committee in the 116th Congress
(2019—2021) refuse to accept corporate campaign funds. They raise
campaign donations in other ways. “I don’t take corporate PAC [political
action committee] money,” said freshman representative Katie Porter, D-
Calif. These members hope “to change the perspective of the committee
and the issues it chooses to focus on” from banking and financial
institutions to middle-class concerns about affordable housing and
consumer protection.32

‘Among those panels that seldom have waiting lists are the House and
Senate ethics committees. These committees are not popular because
legislators are reluctant to sit in judgment of their colleagues. “Members
have never competed for the privilege of serving on the ethics committee,
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and I am no exception,” remarked a House Democrat after his party’s
leader prevailed on him to join the Ethics panel. Or as one GOP member
grumbled after serving as Ethics chair, “I've paid my debt to society. It’s
time for me to be paroled.”3!

Preferences and Politicking

In his analysis of six House committees, Richard F. Fenno Jr. found that
three basic goals of lawmakers—reelection, influence within the House,
and good public policy—affected the committee assignments that
members sought. Reelection-oriented members were attracted to
committees such as Natural Resources (e.g., lawmakers whose districts
had significant mineral resources, forest reserves, or coastal zones.)
Appropriations and Ways and Means attracted influence-oriented
members. Policy-oriented members sought membership on the Education
and Labor Committee and the Foreign Affairs Committee. Members with
similar goals found themselves on the same committees, Fenno concluded.
Such homogeneity of perspectives may result in harmonious but biased

committees (see Table 7-2).32

Since Fenno's study, scholars have elaborated on the link between
members’ goals and committee assignments. They have divided House
committees into reelection (or constituency), policy, and power panels,
and they concur that some mix of the three goals motivates most of the
committees’ activities. They agree, too, that members’ goals “are less easily
characterized in the Senate than in the House.”33 After all, most every
senator has the opportunity to serve on one of the top committees, such as
Appropriations, Armed Services, Commerce, and Finance. Thus, the
power associated with a particular committee assignment is less important

for senators than for representatives.

Members do not always get assigned to the committees they prefer.
Although both parties try to accommodate assignment preferences, some
members are inevitably disappointed. A classic case was that of
Democratic representative Shirley Chisholm of Brooklyn (1069-1983), the
first African American woman elected to Congress. Initially, she was
assigned to the House Agriculture Committee. “I think it would be hard to
imagine an assignment that is less relevant to my background or to the
needs of the predominantly black and Puerto Rican people who elected
me,” she said. Chisholm’s protests won her a seat on the Veterans’ Affairs
Committee. “There are a lot more veterans in my district than there are

trees,” she later observed.3#

Table 7-2 House and Senate Committee Comparison
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TABLE House and Senate Committee Comparison

Numberof standing 20 16
committees
Committee/ About6 About 11

subcommittee
assignments per

member
Power or prestige Appropriations, Budget, Appropriations, Armed
committees Commerce, Financial Services, Commerce,
Services, Rules, Ways  Finance, Foreign
and Means Relations'
Treaties and Noauthority. Commiltees review
nominations submitted
by the president
Floor debate Representatives’ activity  Senators can choose
is somewhat confinedto toinfluence any policy
the bills reported from area regardless of their

the panels onwhich they  committee assignments.
serve

Committee More dificult tobypass  Easier to bypass®

consideration of

legistation

Committee chairs Subject to party and Freer rein tomanage
Speakershipinfluence  committees.

that can limit the
chair's discretionary
authority over committee

operations
Committee staff Active policy and Influential policy making
oversight role; often role;often longer tenure.
shorter tenure and lower and higher salary
salary
Subcommittee Representatives of the  Majority party senators,
chairmanships majority party usually  regardless of their
wait at east oneterm  seniority, usually chair

subcommittees

"Almost every senator is assigned to one of these committees.

*For exampl, by allowing riders—unrelated palicy proposals—to measures pending an the floor.

Category House Senate
Numbgr of standing 20 6
committees

Committee/subcommittee About 6 About 11

assignments per member

Appropriations, Budget, Appropriations,

Power or prestige Commerce, Financial Armed Serviqes,
committees Services, Rules, Ways and Commerce, Finance,
Means Foreign Relations®

Treaties and nominations
submitted by the No authority Committees review
president

Senators can choose
Representatives’ activity is to influence any
somewhat confined to the policy area
bills reported from the regardless of their
panels on which they serve committee
assignments

Floor debate

Committee consideration

More difficult to bypass  Easier to bypass’

of legislation
Subject to party and
Speakership influence that Freer rein to
Committee chairs can limit the chair’s manage committees
discretionary authority 2
over committee operations
Active policy and Influential policy
N oversight role; often making role; often
Committee staff shorter tenure and lower longer tenure and
salary higher salary
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Majority party
Representatives of the senators, regardless
majority party usually waitof their seniority,
at least one term usually chair
subcommittees

Subcommittee
chairmanships

1 Almost every senator is assigned to one of these committees.

2 For example, by allowing riders—unrelated policy proposals—to
measures pending on the floor.

Yet some urban lawmakers welcome service on the Agriculture
Committee, where they can fuse metropolitan issues with rural issues
through food stamp, consumer, and other legislation. A number of newly
elected Democrats to the 116th House “have a food, agriculture, or
restaurant background” and may welcome assignment to the Agriculture
Committee. As freshman representative Alexandria Ocasio-Cortez
observed, “You'd be hard-pressed to find a political issue that doesn’t have
food implications.”33

Members campaign vigorously for the committees they prefer. In Hit the
Ground Running, his 115th Congress guidebook for GOP newcomers to
Congress, House majority leader Kevin McCarthy, R-Calif., outlined the
key steps for securing committee assignments (see Box 7-1). Although
McCarthy is the Republican minority leader of the 116th House, his
analysis is relevant for Democratic members as well.

How Assignments Are Made

Each party in each house has its own panel to review members’ committee
requests and dispense assignments to standing committees: the House

MEMBERS

Republican Steering Committee, the House Democratic Steering and
Policy Committee, the Senate Republican Committee on Committees, and
the Senate Democratic Steering Committee. (These panels will be referred
to as “steering” committees in this chapter.) The decisions of these panels
are the first and most important step in a three-step procedure. The
second step involves approval of the assignment lists by each party’s
caucus. Finally, there is a pro forma election by the full House or Senate.

Formal Criteria

Both formal and informal criteria guide the assignment panels in choosing
committee members. One formal rule of the House Democratic Caucus is
that recommendations for “committee posts need not necessarily follow
seniority.” Similarly, House GOP rules stipulate that the lawmaker
nominated by the Steering Committee to be the chair or ranking member
“need not be the Member with the longest consecutive service on the
Committee.” Senate GOP conference rules state that two Republicans from
the same state should not serve on the same committee.

Box 7-1 How to Get the Committee Assignment You Want

The first step is to decide which committee assignments are right for you
and your district. Soon after the organizational conference, you will
receive a Dear Colleague letter from your leadership requesting that you
submit your committee preferences. Expect this form by the first week of
orientation. Your personal policy interests, the needs of your district and
state, and your future goals are important factors in deciding which
committees to request.

Obtaining a seat on your preferred committee may be a multi-year process
depending on vacancies and which committees you select. This applies
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especially to the “A” committees, which usually take several terms before
gaining appointment.

Secondly, be prepared to make your case as to why you should be selected
to your committee of choice. The competition for “B” committees such as
Transportation and Infrastructure and Armed Services can be intense, and
you'll need to clearly state your argument.

Successful arguments may include highlighting your professional
experience or policy expertise within the committee’s jurisdiction, the
critical needs of your district or state or the fact that your region of the
country may be under-represented on the committee. Bottom line: This is
about marketing yourself, your experience, your abilities, and your
district.

Finally, you should engage the Steering Committee [the committee
assignment panel]. First, reach out to your class representative and then to
your regional representative [on the Steering Committee]. They will be
your primary voice on the Steering Committee, and it is important that
they be an advocate for your request. Keep in mind that your class
representative must prioritize and balance the needs of your entire class.
This means being responsive to their questions.

You should also discuss your committee choices with the elected leaders.
They hold a substantial bloc of votes on the Steering Committee. In
addition, you may want to reach out to other Members of the Steering
Committee. Ideally, you want to have someone other than your class and
regional representative speak in support of your request when the Steering
Committee convenes.

Since 1953, when Senate Democratic leader Lyndon B. Johnson of Texas

NGRESS AND ITS
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announced his “Johnson rule,” all Senate Democrats have been assigned
one major committee before any party member receives a second major
assignment. In 1965, Senate Republicans followed suit. Senate rules also
classify committees into different categories, popularly called A, B, and C.
There is even a separate category of prestigious Super A committees.
Senators may sit on only one of the four Super A panels: Appropriations,
Armed Services, Finance, and Foreign Relations (unless they are granted a
waiver of party rules. A noteworthy waiver concerning Super A
committees occurred in 2019, something that had not happened since
1944. Two GOP Senators (Steve Daines, Mont., and James Lankford,
OKla.) who served on the Appropriations Committee were also assigned to
the Finance Committee. Senate Rule XXV states that members must serve
on no more than two committees in the A category, which includes the
four Super A panels; one in the B grouping (such as Budget, Rules and
Administration, and Small Business); and any number of C committees
(Joint Economie, Ethics, Indian Affairs, Joint Library, Joint Printing, and
Joint Taxation).

Informal Criteria

Many informal criteria affect committee assignments—including party
loyalty, geography, substantive expertise, gender, and electoral
vulnerability. House Democratic rules instruct the Steering Committee to
consider “merit, length of service on the committee, degree of
commitment to the Democratic agenda, and the diversity of the Caucus,
including appropriate representation of the Caucus’ ideological and
regional diversity,” in granting committee assignments.

‘When House Republicans completed their selection of committee chairs
for the 113th Congress (2013-2015), there were no women committee
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leaders. As a result, female GOP members made it known to their Speaker,
John Boehner, R-Ohio, that he must rectify this situation by naming
‘women to head committees (Ethics and House Administration) with
leadership vacancies for which he had appointment authority. The
Speaker complied with this request. Noteworthy is that in the 116th
Democratic House (2019—2021), five standing committees and the Joint
Economic Committee are chaired by women. (Additionally, over thirty
subcommittees are also headed by women.)

Members’ own wishes are another criterion. Lawmakers who represent
districts or states with large military installations may seek assignment to
the Armed Services Committee. Or lawmakers with a specific policy
interest (education, health, and so on) may strive to win appointment to
panels that deal with those topics. Finally, the committee assignment
panels of each congressional party typically respect what is referred to as a
property norm. Returning lawmakers of each party are generally
permitted to retain their committee seats (unless they are bumped because
of committee ratio changes) before new members bid for vacant
committee positions. Lawmakers who do lose their committee positions
because of ratio changes could be returned to those panels in the next or
subsequent Congresses.

The two Congresses are always intertwined in committee assignment
decisions. Each party seeks to boost the electoral resources of its
members. House Democratic and GOP leaders, for example, sometimes
grant electorally vulnerable freshmen an extra committee assignment to
broaden their appeal as they head toward their reelection contests. “All of
these committees have constituents,” said Democratic leader Steny Hoyer

of Maryland. “And all of these [freshmen Democratic appointees] have
36

people in their districts who are members of these constituencies.
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More seasoned members who could face tough electoral competition may
seek plum assignments as well, in order to boost their influence and
capacity for fund-raising. Democratic senators Joe Manchin of West
Virginia and Claire McCaskill of Missouri each won assignments to top
committees because they were up for reelection in 2018 in states carried
by President Trump in the 2016 elections. Manchin won a seat on the
Appropriations Committee, which enabled him to procure federal funds
for his state, and McCaskill landed on the Finance Committee, with its
jurisdiction over major topics of interest to voters, such as Social Security,
Medicare, trade, and taxation. Senate Democratic leader Charles Schumer
of New York even gave up his own seat on Finance to make room for
MecCaskill.37 Senator Manchin emerged victorious in the 2018 mid-term
election; McCaskill lost her race to Republican Josh Hawley.

Another important assignment consideration for some lawmakers is to
serve on committees that boost their aspirations to compete for the
presidency. This factor helps explain the appeal of defense and foreign
policy committees among senators. Press reports indicated that when
Barack Obama launched his first presidential campaign in 2008, freshman
Senator Tim Kaine, D-Va., was on his short list to be considered as a vice
presidential candidate. Kaine’s lack of foreign policy experience was a
factor in Obama’s selection of Joe Biden, a chair of the Foreign Relations
Committee, as his running mate. Several Democratic senators mentioned
as 2020 presidential prospects serve on the Armed Services or Foreign
Relations committees to bolster their international or defense policy
credentials. Party leaders also promise committee assignments to
congressional candidates to help them win election.

Another informal, controversial, and little-known criterion that might
affect members’ committee assignments is their fund-raising prowess. As
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Joseph Califano, a decades-long Democratic official who served in the
Pentagon, on the White House staff, and as a cabinet secretary, wrote,
“Committee assignments are accompanied by fund-raising [or “pay to
play”] taxes, euphemistically called party dues.”38 Both parties in the
House expect their members to pay dues to their respective party
campaign committees, and the amount of these financial contributions
varies according to whether they are the chairs or ranking members of the
top committees. Califano’s research found the “Democratic fund-raising
price tags that its members had to pay for each House committee
assignment in 2013.”3% Rep. Ken Buck, R-Colo., revealed in 2017 “that top
tier [GOP] committee chair positions cost $875,000 each in party dues.”42
Other lawmakers dispute the assertion that there is a direct connection
between members’ contributions to party coffers and their committee

assignments.#2

Seniority

Normally, the assignment panels observe seniority when preparing
committee membership lists. The member of the majority party with the
longest continuous committee service is usually listed first as the incoming
chair. In general, the House and Senate parties observe seniority in the
assignment process, more so in the Senate than the House. Senate
Republicans apply seniority rigidly when two or more GOP senators
compete for either a committee vacancy or chairmanship. The longest-
serving senator typically prevails. As a senator noted, “When I first came
to the Senate, I was skeptical [of the seniority tradition]. But as I've
become more senior, I've grown more fond of it.”#2 (By party rule, the
Senate GOP leader fills half of all vacancies on the A committees; seniority
determines the other half.)

MEMBERS

By contrast, the two House party groups do not observe seniority as
strictly as Senate Republicans typically do. Recall that House Democratic
rules even state that members of their assignment panel are not bound by
seniority in nominating members for committee posts (see Box 7-2 on
party assignment committees). A noteworthy case when seniority came
into play occurred when Henry Waxman, D-Calif., the former chair and
ranking member of the Energy and Commerce Committee, chose not to
run for reelection to the 114th Congress (2015-2017). His departure
provoked a contentious intraparty succession contest.

Two Democrats on the panel wanted to assume Waxman'’s spot: Anna
Eshoo, Calif., who was fifth in seniority, and Frank Pallone, N.J., first in
seniority. Leader Pelosi, a close friend of Eshoo, strongly endorsed her
candidacy in a “Dear Colleague” letter to all Democrats. On the other
hand, Steny Hoyer of Maryland, the Democratic whip at the time, backed
Pallone. (Pelosi and Hoyer have long had a competitive relationship.) The
battle lines were drawn, and the contest for Energy’s top spot was intense.
Pelosi’s firm control of the Steering and Policy Committee ensured that
Eshoo would prevail over Pallone, but the Democratic Caucus reversed
that decision and voted to make Pallone the ranking member on the
Energy panel.

A number of factors contributed to Pallone’s victory, including the issue of
seniority. On the one hand, Pelosi contended that “seniority makes you a
contender, but it does not make you a chairman. It is a consideration, not
a determination.” Hoyer disagreed with Pelosi’s view: “I have historically
been for the ranking member, the senior member, if that member is
capable and able, and if that member has contributed significantly to the
legislative product. I think Frank Pallone has done all those.”#3 (Pallone
chairs the Energy and Commerce panel in the 116th Congress, 2019—
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2021).

The Eshoo-Pallone contest triggered an internal party debate about the
value of seniority in determining the top Democratic posts on committees.
Many House Democrats advocate a three-term limit for chairs following
the Republican model. The November 2018 elections sparked another
term limit discussion among Democrats. A new generation of House
Democrats wanted the opportunity to be committee leaders without
waiting, possibly decades, for that chance. The rotation of chairs could also
bring new energy and ideas to committee decision making. On the other
hand, many senior Democrats opposed the three-term limit for committee
chairs. The “haves” suggested that term limits would produce the loss of
substantive experience and institutional memory. Various Democratic
groups, such as the Black Caucus and the Hispanic Caucus, opposed term
limits and voiced firm support for a seniority-based system that “helps
elevate minority representatives to positions of power. ## As Rep. Cedric
Richmond, N.Y., the leader of the Black Caucus, said, six-year terms limits
for chairs “would hurt the seniority system, which we're adamant

supporters of. [Term limits] is something I would not support.™3 To date,
the six-year term limit proposal has not been adopted by House
Democrats.

Box 7-2 Party Assignment Committees

House Republicans. Before the official convening of the 104th Congress
in January 1995, incoming Speaker Newt Gingrich, R-Ga., revamped his
party’s Committee on Committees, which he would chair. Gingrich
renamed it the Steering Committee, transformed it into a leadership-
dominated panel, and eliminated a weighted voting system whereby a
GOP member of the assignment panel casts as many votes as there were
Republicans in his or her state delegation. Instead, Gingrich granted the

GOP leader (himself in this case) the right to cast the most votes (five);
every other Steering Committee member could cast only one vote, except
the majority leader, who got two votes. These changes have continued in
subsequent Congresses, except that Minority Leader Kevin McCarthy now
casts four rather than five votes. The Republican leader also appoints all
GOP members of the Rules, House Administration, Ethics, and Permanent
Select Intelligence Committees.

House Democrats. Democrats on the House Ways and Means
Committee functioned as their party’s committee on committees from 1911
until 1974, when the Democratic Caucus voted to transfer this duty to the
Steering and Policy Committee. The Steering Committee, cochaired by
Rosa DeLauro of Connecticut, Eric Swalwell of California, and Barbara Lee
of California, recommends Democratic assignments to the caucus, one
committee at a time. Speaker Nancy Pelosi names the chairs and members
of her party to the Ethics, House Administration, Rules, and Permanent
Select Intelligence committees.

Senate Republicans. The chair of the Republican Conference appoints
the assignment panel of five or so members. The floor leader is an ex
officio member. Idaho senator Mike Crapo chairs the panel during the
116th Congress.

Senate Democrats. The Steering Committee makes assignments for
Democrats. Its size may fluctuate from Congress to Congress. The party’s
floor leader appoints the members of this panel and its chair. In the 116th
Senate, the chair is Sen. Amy Klobuchar of Minnesota.

On the Senate side, Republicans adopted, in 1997, a party rule restricting
committee chairs (or ranking members) to six years of service.
Specifically, Senate GOP term-limit rules state that “time served as a
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ranking member doesn’t count as time served as chairman.” However,
“once a lawmaker serves six years as a chairman on a committee,” that
member cannot then serve as a ranking member on that committee. 46
“The whole thrust behind this,” said the Senate author of the term-limit
change, “is to try to get greater participation, so new members of the

Senate don’t have to wait until they've been here 18 years to play a role.”

This goal is not easy to achieve because long-serving Republicans are often
senior on more than one committee. Thus, when they hit the six-year
limit, party rules permit them to seek the chair (or ranking minority
position) of another committee and leapfrog over a party member with
less committee seniority.

Senate Democrats have no term-limit rule for their committee leaders.
Their long-standing tradition is to allow seniority on a panel to determine
‘who will be either the chair or ranking minority member of a standing
committee. But Senate rules also limit members to one full committee
chair. Senate Rule XXV states, in part, that “no Senator shall serve at any
time as chairman of more than one” standing committee.

Biases

The decisions made by the assignment panels inevitably determine the
geographical and ideological composition of the standing committees.
Committees can easily become biased toward one position or another.
Farm areas are overrepresented on the agriculture committees and small-
business interests on the small business committees. It is no wonder, then,
that committees are policy advocates. They propose laws that serve the
interests of their members and the outside groups and agencies that
gravitate toward them.

MEMBERS

Both who gets on a panel and who does not affect committee policy
making. Committees that are carefully balanced between liberal and
conservative interests can be tilted one way or the other by new members.
New committee leaders, as when party control changes hands, can shift a
panel’s policy agenda and outlook. The agenda priorities of liberal
representative Maxine Waters, D-Calif., the new chair of the Financial
Services Committee in the 116th Congress, are very different from those of
the GOP chair in the previous Congress, conservative Jeb Hensarling of
Texas. Waters, for example, favors affordable housing, rental assistance,
and assertive oversight of the Consumer Financial Protection Bureau. A
committee’s political philosophy influences its success on the House or
Senate floor. Committees ideologically out of step with the House or
Senate majority are more likely than others to have legislation defeated or
significantly revised by floor amendments.

Approval by Party Caucuses and
the Chamber

For most of the last century, each chamber’s party caucuses either simply
ratified the assignment decisions of their committees on committees or
took no action on them at all. Beginning in the 1970s, however, party
caucuses became major participants in the assignment process. Chairs and
ranking minority members were subjected to election by secret ballot of
their party colleagues. Committee leadership in both houses and parties is
no longer an automatic right. For many decades of the twentieth century, a
committee’s most senior member of the majority party would become
chair regardless of the individual’s ability or senility.

Each chamber’s rules require that all members of standing committees,
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including chairs, be elected by the entire House or Senate. The practice is
for each party’s leaders to offer their caucus-approved assignment lists to
the full chamber. Normally, these are approved quickly and without
controversy by voice vote. Neither party wants the other to interfere in its
assignment decisions.

Committee Leadership

Committee chairs call meetings and establish agendas, hire and fire
committee staff, arrange hearings, maintain order and decorum in
committee proceedings, recommend conferees, act as floor managers,
allocate committee funds and rooms, develop legislative strategies, chair
hearings and markups, function as the committee’s spokesperson, devise
committee rules, and regulate the internal affairs and organization of their
committees. For example, as the Senate Judiciary chair told a journalist,
“T've always set the agenda in Judiciaxyf‘4§

‘Among other things, chairs may also organize partisan or bipartisan
retreats to identify their panel’s legislative and oversight priorities;
revamp subcommittee jurisdictions; coordinate with the administration if
of the same party; block unwanted minority party priorities; work with
their party leaders to develop a legislative agenda for the months ahead;
consult with the chairs of other committees on policy issues that overlap
their respective jurisdictions; or establish new roles for panel members,
such as naming committee majority whips to muster the votes to pass
legislation in committee and on the floor.

Committee chairs may also empower less senior members to take on
special policy assignments, such as management of issues within the

ocation 8101 of

panel’s jurisdiction. A House Armed Services chair viewed himself as the
“delegator-in-chief.” “The point is,” he said, “that we have a huge amount
of talent and resources on the committee and it is better for the country
when we take advantage of it."4%

A chair’s procedural advantages are hard for even the most forceful
minority members to overcome. The chair may be able to kill a bill simply
by refusing to schedule it for a hearing. Or a chair may convene meetings
when proponents or opponents of the legislation are unavoidably absent.
The chair’s authority derives from the support of a committee majority
and a variety of formal and informal resources, such as substantive and
parliamentary experience and control over the agenda, communications,
and financial resources of the committee. When told by a committee
colleague that he lacked the votes on an issue, then-House Energy and
Commerce chair John Dingell, D-Mich., reminded him, “Yeah, but I've got
the gavel.”52 Dingell banged his gavel, adjourned the meeting, and the
majority had no chance to work its will before the legislative session
ended.

The Dingell example highlights the formidable ability of chairs to stymie
action on legislation they oppose. However, committee chairs also are
among the most substantively and strategically knowledgeable members
of their panel and of the chamber. They are advantageously positioned to
advance ideas into law. Chairs are well-situated to mobilize winning
coalitions in committee, in the chamber, and in reconciling bicameral
differences on legislation. House chairs, for instance, may discuss with
counterparts in the Senate how to draft legislation in their chamber to
maximize its chances of adoption by the Senate.

The ranking minority party members on committees are also influential
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figures, but they are often reacting to the plans of the majority, especially

in the House. Among their powers are nominating minority conferees,
hiring and firing minority staff, influencing the committee’s agenda,
managing legislation on the floor, and acting as committee spokespersons
for their party. Ranking members, as appropriate, present minority
alternatives to majority proposals, challenge the chair on procedural and
policy matters, develop tactics and strategies to foil the majority’s plans,
and highlight party goals and views to the attentive public.

In 2011, Rep. Elijah Cummings, D-Md., won the ranking position on the
then named Committee on Oversight and Government Reform over other
competitors because he was viewed as more able than others to challenge
and confront the aggressive and media-savvy GOP chair of the panel.
Eight years later, following the 2018 mid-term elections, Cummings
became the chair of Oversight and Reform. His ranking minority member
is Jim Jordan of Ohio. Jordan, the assertive founder of the conservative
Freedom Caucus, was selected for the ranking post to challenge the
committee’s investigations of the Trump administration and related
activities of the Cummings-led panel. “Ilove [Jordan] defending me on
television,” said President Trump. “He is a bulldog. He doesn’t give a
damn.™5*

Consider, too, the role of Sen. Bernie Sanders of Vermont, the ranking
Democrat on the Budget Committee in the 116th Congress. After the
national recognition he received campaigning for the 2016 presidential
nomination against Hillary Clinton, Senator Sanders (who is a contender
for the 2020 presidential nomination) uses his Budget Committee position
as a platform to advance policies that appeal to working-class and middle-
class families as well as younger, female, and other Democratic-leaning
groups. As he once said, the ranking post is “a heavy responsibility. It

helps shape the priorities of the United States government and I am going
to do everything that I can to make sure the budget that leaves the United
States Congress is a budget that represents the needs of working families
and a shrinking middle class and not billionaires, who are doing
phenomenally well.”52
Congresses perspective: encourage the election of Democratic
congressional candidates in the November 2020 elections and seek
enactment of policies different in many ways from Republican and
President Trump’s priorities.

Sanders’s national message reflects a two-

Policy Making in Committee

Committee decision making tends to be deliberate, collegial, and strategic,
encouraging bargaining and accommodation among members. To move
bills through Congress’s multiple decision points from subcommittee to
committee, authors of bills and resolutions typically make compromises in
response to important committee members, among others. These
gatekeepers may exact numerous alterations in a bill’s substance. The
proliferation of committees also multiplies the points of access for outside
interests.

Overlapping Jurisdictions

The formal responsibilities of standing committees are defined by the
rules of each house, various public laws, and precedents. Committees do
not have watertight jurisdictional compartments. Any broad subject—
energy, health, homeland security, and transportation are examples—
overlaps numerous committees. A number of Senate committees, for
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instance, handle surface transportation issues. The Commerce, Science
and Transportation Committee considers railroads, buses, trucks, and
highway safety; the Environment and Public Works Committee has
jurisdiction over highway construction and maintenance; Banking,
Housing, and Urban Affairs is responsible for mass transit; the Finance
Committee for fuel taxes; and the Appropriations Subcommittee on
Transportation for spending on transportation projects. Jurisdictional
overlap also is true in the House. These House bodies, along with a brief
sketch of some of their environmental responsibilities, are as follows:

Agriculture: pesticides; soil conservation; some water programs

Appropriations: funding for environmental programs and agencies
Energy and Commerce: health effects of the environment;
environmental regulations; solid-waste disposal; clean air; safe
drinking water

Financial Services: open-space acquisition in urban areas

Foreign Affairs: international environmental cooperation

Natural Resources: water resources; power resources; land
management; wildlife conservation; national parks; nuclear waste;
fisheries; endangered species

Oversight and Reform: federal executive-branch agencies for the
environment

Science, Space, and Technology: environmental research and
development
Small Business: effects of environmental regulations on business

Transportation and Infrastructure: water pollution; sludge
management
Ways and Means: environmental tax expenditures

Box 7-3 Committee Decision Making: A Formal Model

Political scientists use a variety of sophisticated techniques to understand
legislative decision making. Employing concepts from economies such as
rational choice—the notion that individuals (or lawmakers) have
preferences or desires and that they will act in their self-interest to achieve
their goals—these scholars utilize a number of analytical tools to consider
how lawmakers devise strategies to accomplish their policy objectives. One
such analytical approach is called spatial theory. The term spatial refers to
a mathematical idea that theorists rely on called a policy space. An easy-
to-understand example is that certain policy preferences can all be arrayed
along a single dimension. For example, one end of the line might be
labeled “more spending” and the other “less spending.” Different spending
preferences could be placed at different points or spaces along the line.

In employing spatial theory to model legislative decision making, scholars
make a number of assumptions. Two are especially important: (1)
Lawmakers hold consistent preferences, and (2) members have an ideal
policy outcome that they prefer. Put differently, lawmakers will vote for
policy alternatives that bring them closer to their policy ideal and oppose
those that do the reverse. The work of these scholars highlights the
importance of institutional rules and procedures in determining which of
several policy alternatives will prevail. Analysts have also found that the
median voter—the midpoint lawmaker with an equal number of other
members to his or her left or right—is the ultimate determiner of majority-
rule outcomes in unidimensional cases. Another way to view the median
voter is the 218th vote in the House, the Supreme Court justice who casts
the fifth vote in a 5—4 decision, or the member who casts the sixth vote in
a committee of eleven members.

To depict this graphically, assume that a House appropriations
subcommittee has sent to the floor a spending bill that reflects its
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committee median (CM). The subcommittee also must take into account a
floor median (FM) if it wants its majority position to carry the day on the
floor. The current policy status quo (Q) means that if the bill does not
pass, last year’s funding level remains in force. If the subcommittee’s bill is
brought to the floor under a no-amendment rule, then the House
membership can either accept or reject the panel’s position. If the House
rejects the subcommittee’s policy recommendation, it has agreed to retain
the status quo. Whether the subcommittee’s position prevails on the floor
can be depicted using these two examples.

If the subcommittee’s position is to win on the House floor, it must devise
a strategy that takes account of the majority preferences of the
membership. Furthermore, the subcommittee must have some way to
acquire information about the policy options likely to be accepted by at
least a majority of the House. These types of considerations are
commonplace in the real world of Capitol Hill policy making.

More spending Less spending
M cM Q
Example 1
More spending Less spending

FMCMQ

In Example 1, the preferences of a majority of the House clearly are closer
to the committee’s position than the status quo. Thus, the committee’s
position prevails.
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Example 2
More spending Less spending
M Q oM
Example 2
More spending Less spending

FMQCM

In Example 2, a majority of the House clearly favors the policy status quo
instead of the committee’s position, which loses in an up-or-down floor
vote.

Most bills concern not a single dimension, such as more or less spending,

but a multitude of dimensions. For example, a bill might be close to a

member’s ideal point on the spending dimension but be far away on >
another dimension, such as which governmental level (federal or state)

should handle the issue. The introduction of additional dimensions

(multidimensionality) produces greater difficulty in analyzing legislative

decision making. By employing spatial theory and other analytical

approaches, political scientists strive to better understand and explain

congressional politics and decision making.

1 See, for example, Kenneth Shepsle and Mark Boncheck, Analyzing
Politics (New York: Norton, 1977); Charles Stewart, Analyzing Congress
(New York: Norton, 2001); and Gerald Strom, The Logic of Lawmaking: A
Spatial Theory Approach (Baltimore: Johns Hopkins University Press,

1990).

Jurisdictional overlaps can have positive results. They enable members to
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develop expertise in several policy fields, prevent any one group from
dominating a topic, and promote healthy competition among committees.
Committees with overlapping jurisdictions sometimes formulate a written
memorandum of understanding that outlines how policy topics are to be
referred among them.53 But healthy competition can quickly turn into
intercommittee warfare. Various House and Senate committees
periodically clash over issues that do not fit neatly into any single panel’s
area of responsibility (energy and environmental issues or cybersecurity,
for example). Committees’ formal jurisdictional mandates have not kept
pace with change—nor can they, given the constant emergence of new
issues (such as climate change). Another trigger of turf battles is forum
shopping by outside interests, who want their carefully drafted bills
referred to sympathetic committees and to work with committee staff to
secure a favorable referral from the House or Senate parliamentarian, as
the case may be.

The expansionist tendency of some committees also can create
intercommittee tussles. The “bold jurisdictional power grab” by the House
Energy and Commerce Committee for an intellectual copyright bill will not
stand, declared the bipartisan leaders of the Judiciary Committee. “Rest
assured, we will wholeheartedly oppose this move in a bipartisan fashion,
as we would expect Energy and Commerce leaders to do if we attempted to

write energy legislation.”>4

Multiple Referrals

‘When a bill is introduced in the House, it usually is referred to a single
committee. But when legislation falls within more than one committee’s
jurisdiction, legislation will be multiply referred, meaning that more then

one committee will act on the bill before it will be reported to the chamber
floor.

‘When Republicans assumed control of the House in 1995, they
streamlined multiple referrals and placed them firmly under the Speaker’s
control. The Speaker must “designate a committee of primary jurisdiction
upon the initial referral of a measure to a committee.” The primary
committee concept increases accountability for legislation while retaining
for the Speaker flexibility in determining whether, when, and for how long
other panels can receive the measure.

At the time of initial referral, the Speaker identifies the primary
committee. It has predominant responsibility for shepherding the
legislation to final passage. The Speaker may also send the measure to
secondary panels. The House parliamentarian calls this practice an
additional initial referral. In the following example of referral language,
the Energy and Commerce Committee is the primary committee and
Judiciary is the additional initial panel:

H.R. 650. Abill to establish reasonable legal reforms
that will facilitate the manufacture of vital, life-saving
vaccines, and for other purposes; to the Committee on
Energy and Commerce, and in addition to the
Committee on the Judiciary, for a period to be
subsequently determined by the Speaker, in each case
for consideration of such provisions as fall within the
jurisdiction of the committee concerned.

Multiple referrals may promote integrated policy making, broader public
discussion of issues, wider access to the legislative process, and
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consideration of alternative approaches. They also enhance the Speaker’s
scheduling prerogatives. The Speaker can use the referral power to
intervene more directly in committee activities and even to set deadlines
for committees to report multiply referred legislation. The reverse is also
possible: The Speaker can delay action on measures by referring them to
other committees. Thus, multiple referrals can be employed to slow down
legislative decision making. (Around 20-30 percent of measures
introduced in the House are multiply referred.)

The Senate usually sends measures to a single committee—the committee
with jurisdiction over the subject matter that predominates in the
legislation. Although multiple referrals have long been permitted by
unanimous consent, they are used infrequently, mainly because senators
have many opportunities to influence policy making on the floor. Senate
procedures provide lawmakers with relatively easy ways either to bypass
the referral of legislation to committees or to raise issues for chamber
consideration (see Chapter 8).

Where Bills Go

Many bills referred to committee are sent by the chair to a subcommittee.
Others are retained for review by the full committee. In the end,
committees and subcommittees select the measures they want to consider
and ignore the rest. Committee consideration usually consists of three
standard steps: public hearings, markups, and reports.

Hearings

‘When committees or subcommittees conduct hearings on a bill, they listen

to a wide variety of witnesses. Hearings are an important way for
lawmakers to learn and to keep abreast of the policy and oversight issues
that come before the committees on which they serve. Witnesses who
testify include the bill's sponsors, federal officials, pressure group and
think tank representatives, business leaders, academics, state and local
officials, and private citizens—sometimes even celebrities. Celebrity
witnesses can help give a bill national visibility. As a senator put it, “Quite
candidly, when Hollywood speaks, the world listens. Sometimes when

‘Washington speaks, the world snoozes.”53

Equally important are witnesses who add drama to hearings because of
their firsthand experience with an issue or problem. The Senate
Committee on Finance, for example, attracted national headlines with its
hearings on alleged wrongdoings by the Internal Revenue Service (IRS).
Taxpayers recounted their horrendous experiences, and IRS agents
donned black hoods to tell about the organization’s mistreatment of
taxpayersA59 Testimony by employees who lost their jobs and retirement
savings because of corporate scandals and mismanagement helped to
galvanize congressional enactment of corporate accounting and
accountability laws, such as the landmark Dodd-Frank Wall Street Reform
and Consumer Protection Act (P.L. 111-203).57 Hearings, then, are often
orchestrated as political theater in which witnesses put a human face on a
public problem and tell stories that may generate public momentum for or
against legislation.58

Hearings also provide opportunities for committee members to be heard
on issues. Frequently, lawmakers present their views on legislation in their
opening statements and in the guise of questioning witnesses. By revealing
the patterns and intensity of support or opposition and by airing
substantive problems, hearings indicate to members whether a bill is
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worth taking to the full chamber. Most hearings follow a traditional
format. Each witness reads a prepared statement. Then, each committee
member has a limited time (usually five minutes) to ask questions before
the next witness is called. To save time and promote give and take,
committees occasionally use a panel format in which witnesses sit together
and briefly summarize their statements.

Committees will sometimes convene joint hearings with other relevant
House or Senate panels. They also may organize field hearings in cities
around the country to generate and solicit public support for an issue or,
in a two-Congresses theme, schedule hearings in the chair’s state or
district to win him or her favorable publicity and visibility prior to the
November elections. Party committees, ad hoc legislative groups, or
individual lawmakers also may conduct informal hearings of their own.
Since the 1970s, committee proceedings have become significantly more
open to public observation.

Committee hearings and markups (see below for markups) are regularly
televised over C-SPAN (the Cable Satellite Public Affairs Network) and by
other broadcasting networks. Committees utilize diverse technology to
make the legislative process “fully accessible and transparent” to the
public.5% House and Senate panels employ interactive video,
teleconferencing, and other technology to collect testimony from witnesses
who may be located in other parts of the nation or the world. The Internet
is used to transmit testimony to members, staff, and the interested general
public and cable television viewers email or fax questions to witnesses.%2
Many committees also designate digital staff to keep members and the
public informed about upcoming hearings. And, in a first, an astronaut
became the only person to deliver testimony from outer space to a

committee hearing on Capitol Hill.% Some of the overlapping purposes

S MEMBERS

served by hearings are the following:

To explore the need for legislation

To build a public record in support of legislation

To publicize the role of committee chairs

To stake out committee jurisdictions

To review executive implementation of public laws

To provide a forum for citizens’ grievances and frustrations

To educate lawmakers and the attentive public on complex issues
To raise the visibility of an issue

Hearings are shaped mainly by the chairs and their top staff, with varying
degrees of input from party leaders, the ranking minority member, and
others. Chairs who favor bills can expedite the hearings process;
conversely, they can kill with kindness legislation they oppose by holding
endless hearings. When a bill is not sent to the full chamber, the printed
hearings are the end product of the committee’s work. Committee chairs,
mindful of the two Congresses, can also use hearings to try to win
reelection by addressing issues that appeal to various voting groups in
their state or district.

Noteworthy is that at the start of the 116th Congress, frustration over the
years with top-down legislating led the House to adopt a series of rules
changes to enhance the role of committees and individual members. For
example, bills and joint resolutions are not to be made in order for
chamber consideration unless they have been subject to committee
hearings and markups. Every House committee is also required to hold
“Member Day Hearings” during the first session (2019). The purpose is to
allow any interested member the opportunity to present their ideas for
legislation.
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Markups

After hearings are held, committee members decide the bill’s actual
language—that is, they mark up or amend the bill (see Box 7-3 on
committee decision making). Chairs may circulate their “mark” (the
measure open for amendment) to committee colleagues and solicit their
comments and suggestions.

Some panels adhere closely to parliamentary rules during the committee
amending phase; others operate by consensus with few or no votes taken
on the issues; and still others have conceptual markups. A senator
explained that Finance Committee markups “are not about legislative

language. They are concept documents that are then put into legislative

language and brought to the floor. »62 Concepts may include, for example,

whether going to school counts as work for welfare recipients or what kind
of tax plan best fosters economic growth. Proponents try to craft a bill that
will muster the backing of their colleagues, the other chamber, lobbyists,
and the White House.

Not surprisingly, the bill that emerges from markup is usually one that can
attract the support of most members. As a former chair of the House Ways
and Means Committee stated, “We have not written perfect law; perhaps a
faculty of scholars could do a better job. A group of ideologues could have
produced greater consistency. But politics is an imperfect process."§3 Or
as Sen. Pat Roberts, R-Kans., said about a bill revamping the intelligence
community, “While this is not the best possible bill, it is the best bill

possible.”%4

Outside pressures often intensify during markup deliberations. Under
House and Senate sunshine rules, markups must be conducted in public,

except on national security or related issues. Compromises can be difficult
to achieve in markup rooms filled with lobbyists watching how each
member will vote. Thus, committees sometimes conduct premarkups in
private to work out their positions on various issues.

After conducting hearings and markups, a subcommittee sends its
recommendations to the full committee. The full committee may conduct
hearings and markups on its own, ratify the subcommittee’s decision, take
no action, or return the matter to the subcommittee for further study.

Reports

If the full committee votes to send the bill to the House or Senate, the staff
prepares a report, subject to committee approval, describing the purposes
and provisions of the legislation. Reports emphasize arguments favorable
to the bill, summarizing selectively the results of staff research and
hearings. Reports are noteworthy documents. The bill itself may be long,
highly technical, and confusing to most readers. “A good report, therefore,
does more than explain—it also persuades,” commented a congressional
staff aide.%5 Furthermore, reports may guide executive agencies and
federal courts in interpreting ambiguous or complex legislative language.

The Policy Environment

Executive agencies, pressure groups, party leaders and caucuses, and the
entire House or Senate form the backdrop against which a committee
makes policy. (To be sure, outside groups, the 24/7 media, and the broad
issue context of a particular period all influence committees’ policy
environment.) These environments may be consensual or conflictual.
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Some policy questions are settled fairly easily; others are bitterly
controversial. Environments also may be monolithic or pluralistic. Some
committees have a single dominant source of outside influence; others
face numerous competing groups or agencies.

Environmental factors influence committees in at least four ways. First,
they shape the content of public policies and thus the likelihood that these
policies will be accepted by the full House or Senate. The judiciary
committees are buffeted by diverse and competing pressure groups who
feel passionately about volatile issues such as abortion, immigration, and
gun control. The committees’ chances for achieving agreement among
their members or on the floor depend, to a large extent, on their abilities
to deflect such issues altogether—or to accommodate diverse groups
through artful legislative drafting and political accommodation.

Second, policy environments foster mutual alliances among committees,
federal departments, and pressure groups—the iron triangles. The House
and Senate veterans’ affairs committees, for example, regularly advocate
legislation to benefit veterans’ groups, the second point in the triangle.
This effort is backed by the Department of Veterans Affairs, the third point
in the triangle. At the very least, issue networks emerge. These are fluid
and amorphous groups of policy experts who try to influence any
committee that deals with their subject area.0®

Third, policy environments establish decision-making objectives and
guidelines for committees. Clientele-oriented committees, such as the
House and Senate small business committees, try to promote the policy
views of their clientele groups: small-business enterprises. Alliances
between committees and federal departments also shape decisions, such
as the traditional support given to the military by the House and Senate
armed services committees.

Finally, environmental factors influence the level of partisanship on
committees. Some committees are relatively free of party infighting, but
other committees consider contentious social issues that often divide the
two parties. The House and Senate judiciary committees are filled with
conservative Republicans and liberal Democrats; ideological clashes are
not uncommon. To try to reduce the intense partisanship on various
committees, chairs may organize informal gatherings or bipartisan
retreats as a way for committee members “to find common ground despite

the strong feelings on a lot of issues.”®7

Committee Staff

Staff aides play a big role in the three principal stages of committee policy
making: hearings, markup, and report. Representatives and senators (the
latter to a greater degree because there are fewer of them) cannot handle
their large workloads on their own, so they must rely heavily on their
unelected employees. Indeed, Congress needs qualified professional staff
to counter the expertise lodged in the executive branch and in the lobbying
community. In the House, committee resources are roughly divided
between the majority and minority parties on a two-thirds to one-third
basis; in the Senate, it is a 60 to 40 percent ratio. Informally, both parties
rely on a network of outside experts to help them evaluate proposals from
the executive branch, forge policy proposals, or provide strategic advice.
For example, think tanks provide lawmakers and their staff with
numerous domestic, defense, and foreign policy options and proposals.

The discretionary agenda of Congress and its committees is influenced by
congressional staff. Their effectiveness can be direct or indirect,
substantive or procedural, visible or invisible. In the judgment of one
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NGRESS AND ITS

former senator, “Most of the work and most of the ideas come from the
staffers. They are predominantly young men and women, fresh out of
college and professional schools. They are ambitious, idealistic, and
abounding with ideas.”®8 However, staff tenure is relatively short. Studies
of selected House and Senate committee staff positions indicate the
relatively short service of these aides. For example, the average tenure in
years of House committee staff directors was 2.4, and for the Senate, it
was 2.7. For minority staff directors for the House, it was two years, and
for the Senate, it was 1.3. And for chief counsels of House committees, it
was 3.1 years, and for the Senate, it was 2.8 years. Many top committee
staff as well as personal and party leadership aides use their experience as

a stepping-stone to other jobs, such as lobbyinggg

There is some concern in Congress that staff working conditions (low
salary and long hours) require remediation to improve the recruitment
and retention of talented personnel to balance that in the executive branch
and lobbying community. Staff reductions at the committee and other
levels have arguably weakened the legislative branch’s capacity to carry
out its policy making and oversight responsibilities. During the Newt
Gingrich, R-Ga., speakership (19095-1998), for example, committee staff
shrunk by a third, and a nonpartisan legislative support agency (the Office
of Technology Assessment) was abolished. In the view of Rep. Bill Pascrell
Jr., D-N.J., “our policy staffs, the brains of Congress, have been so
depleted that we can’t do our jobs properly.””2 Leadership offices in both
parties and chambers, however, have seen hikes in their staff resources.

Policy proposals emanate from many sources—lawmakers, the White
House, administrative agencies, interest groups, state and local officials,
scholars, and citizens, among others—but staff aides are strategically
positioned to advance or hinder these proposals. As one Senate committee

MEMBERS

staff director recounted, “Usually, you draw up proposals for the year’s
agenda, lay out the alternatives. You can put in some stuff you like and
leave out some you don’t. I recommend ideas that the [chair is] interested

in and also that I'm interested in.”™

Many committee staff members are active in outside communications and
issue networks (health or the environment, for example) that enhance

lawmakers’ abilities to make informed decisions.” Staff aides negotiate
with legislators; lobbyists; their counterparts in the offices of party
leaders, other committees, and individual members; and executive
officials on issues, legislative language, and political strategy. Staff
members do the essential spadework, such as drafting legislation that can
lead to changes in policy or new laws. Staff aides sometimes make policy
decisions. Consider their crucial role on a defense appropriations bill:

The dollar figures in the huge piece of legislation [were]
so immense that House—Senate conferees, negotiating
their differences, . . . relegated almost every item less
than $100 million to staff aides on grounds that the
members themselves did not have time to deal with such

items, which [a senator] called “small potatoes.””3

In preparation for hearings, aides recruit witnesses, on their own or at the
specific direction of the chair, and plan when and in what order they
appear. In addition, staff aides commonly accompany committee members
to the floor to give advice, draft amendments, and negotiate compromises.
The number of aides who can be present on the floor is limited, however,
by House and Senate regulations.
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For information, analyses, policy options, and research projects,
committee staff can turn to the three legislative support agencies: the
Congressional Research Service, established in 1914; the Government
Accountability Office, established in 1921 (as the General Accounting
Office and renamed in 2004); and the Congressional Budget Office,
established in 1974. Unlike committee or personal aides, these units
operate under strict rules of nonpartisanship and objectivity. Staffed with
experts, they provide Congress with analytical talent matching that in
executive agencies, universities, and specialized groups.

Staffing reflects members’ dual roles in the two Congresses: national
policy maker and constituency representative. Lawmakers understand the
importance of hiring staff that reflect the diversity and demographics of
the nation and the states or districts they represent. Called “descriptive
representation” by scholars, both chambers have staff diversity initiatives
to recruit and retain a congressional workforce that reflects racial, ethnic,
and other demographic characteristics of the people who elect office
seekers to Congress. The 116th House even created an Office of Diversity
and Inclusion. A diverse staff, like a diverse membership, can broaden the
spectrum of views and issues considered during the lawmaking process.
During the electoral season, staffers frequently take unpaid leave to work
as campaign volunteers for their boss or “to boost their party’s prospects
in pivotal races.”™

Committee Reform and Change

Since passage of the Legislative Reorganization Act of 1046, Congress has
made numerous attempts to reform the committee system but has
succeeded mainly with limited rather than comprehensive approaches to

NGRESS AND ITS

MEMBERS

change. In brief, because of strong opposition from members who stood to
surrender subcommittee chairmanships or favored jurisdictions, Congress
has had only mixed success in reorganization efforts. One change to the
committee system—the creation of the aforementioned House select
climate panel—illustrates some of the usual difficulties associated with
changes to the committee structure of the House or Senate.

The fundamental point is that proposals that affect committee
jurisdictions, such as forming new panels, arouse considerable controversy
because jurisdictional “turf” represents power over subject areas.
Committees, even on a bipartisan basis, oppose the diminishment of their
policy-making authority.

Select Committee on the Climate
Crisis

The 116th House created a select committee to address global climate
change, a key priority of many senior and newly elected Democrats.
Extreme worldwide weather events and the proliferation of studies and
academic conferences on the implications of earth’s rising temperatures
provoked demands that the House address what many viewed as an urgent
issue of major international importance. Speaker Nancy Pelosi supported
the panel’s creation. She said: “Inspired by the energy and activism of the
many young organizers and advocates leading the way on the climate
crisis, the new Democratic Majority will act decisively to combat the

crisis.””> When Democrats last controlled the House (2007-2011),
Speaker Pelosi won chamber approval of a Select Committee on Energy
Independence and Global Warming despite opposition from several of her
committee chairs.
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Fast forward to the 116th House to see a repeat of this pattern. Several
committee chairs and members of the standing committees with
jurisdiction over global warming pushed back against the Speaker’s
proposal to re-establish another select climate panel. To reemphasize,
jurisdictional “turf” is something that standing committees protect against
perceived invaders of their legislative responsibilities. Prominent among
the standing committees unenthusiastic about the need for the select
committee were Energy and Commerce, Natural Resources, and Science,
Space and Technology. The chairs of these committees had their own ideas
and plans to make climate change a priority. Members of these panels
expressed strong opposition to the proposed select climate committee.

A senior lawmaker of the Energy and Commerce Committee exclaimed:
“It’s a slap in the face for some of us who have been fighting on this issue
for the last eight years. It’s going to be confusing at best. Is this a message
committee? Why are we wasting the resources just to have a messaging
committee? Is this some kind of way to appease certain newly elected
members of Congress? I think that’s wmngheaded."7g On the other hand,
Peter DeFazio, D-Ore., the chair of Transportation and Infrastructure,
backed formation of the select committee. Climate change is “the
existential threat to the future of the planet,” he said. “I don’t think we can

have too many members actively involved.””*

Speaker Pelosi met several times with the skeptical chairs to address their
concerns, to stress the need for a climate change select committee, and to
reach a consensus on its formation. The Speaker’s power to assuage the
critics was significant, as indicated by these four points.

First, the Speaker determined the mandate of the select committee—it
would have no legislative authority (the right to receive and report

Search

legislation)—a key demand of the three chairs. The panel’s mission is to
investigate, study, and make recommendations on “policies, strategies,
and innovations” concerning climate change. Second, all policy
recommendations “shall be submitted to the relevant standing committee
of jurisdiction not later than March 31, 2020.” This provision underscores
the primacy and policy-making authority of the standing committees.

Third, House rules authorize the Speaker to appoint members to select
committees. In this case, Speaker Pelosi named members to the climate
panel from the committees unsupportive of the select panel’s formation.
Such appointments ensured that these members could defend their home
committee’s prerogatives. Speaker Pelosi named Rep. Kathy Castor of
Florida, one of her allies, as chair of the climate panel. Castor serves on
Energy and Commerce and, coming from a state vulnerable to climate
change, is well-versed on the topic.

Fourth, the select panel’s authorizing resolution stipulated that the panel
would not have subpoena power. Opponents of the select panel’s creation
rejected the idea that a “study and recommend” committee required
subpoena authority. To accommodate both proponents and opponents, a
compromise was reached. The Select Committee on the Climate Crisis
could recommend to the relevant standing committees that they should
issue subpoenas to compel the attendance of witnesses at hearings and the
production of specific documents.

As for House Republicans, Minority Leader McCarthy encountered
difficulties in selecting six from his party to serve on the select climate
panel. Republicans were divided as to whether the GOP leader should
appoint lawmakers supportive of bipartisan solutions to climate change or
those who are likely to challenge costly and economically damaging
Democratic climate policies.
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On one side was Rep. Francis Rooney of Florida. He said: “I hope [GOP]

leaders realize that we need to regain a role in the environmental debate . .

. [A]lmost every large company CEO realizes the CO,, in the industrial era
has had an impact on changes in the climate—not maybe the only impact,
Whip

but a substantial one.””8 On the more skeptical side was Minor

Steve Scalise of Louisiana. “I'm not sure what [Democrats are] trying to
achieve except to raise the cost of energy in America and make it harder
for us to provide for ourselves.” He added that Democrats have a “radical
agenda” that would “raise energy costs and make it harder for Americans

to manufacture and create jobs.”?® With the select committee just getting

underway, it is not possible at this juncture to assess its successes, failures,

or something in-between.

Committees are remarkably durable, resilient, and stable institutions,
despite the periodic forces for change that buffet them (such as public
criticism of Congress and reformist sentiment among institutionally
minded lawmakers). Major committee restructuring plans often arouse
considerable controversy and may produce only marginal adjustments in
committees’ jurisdictional mandates, policy-making influence, or method
of operation. Scholars and lawmakers posit various theories to explain
why it is difficult to accomplish major jurisdictional realignment. For
example, Speaker Thomas P. “Tip” O'Neill Jr., D-Mass., explained the
House’s rejection of a major 1973—-1974 committee realignment plan in
this succinet manner: “The name of the game is power, and the boys don’t
want to give it upf’SfOA political scientist offered an electoral explanation
for the demise of committee reshuffling plans that embodies the two-
Congresses concept:

[A] primary and constant force hindering committee

restructuring movements has been the electoral
objectives of members of Congress. Under pressure to
bolster their reelection prospects in order to achieve
long-term legislative and personal goals, rational
politicians with the ability to shape legislative structures
utilize the arrangement of rules and procedures to
secure targeted government benefits for needy
constituents and voting blocs. Any widespread change in
the established order of policy deliberation—particularly
its centerpiece—the committee system—would create far
too much uncertainty in members’ electoral strategies
and therefore would be broadly opposed from the
start.8

‘Whatever other factors (such as interest group, party leadership, or
committee member and staff opposition) impede major committee
overhaul, these workshops of Congress evolve in response to new events
and circumstances. Several recent developments highlight the dynamic
quality of the committee system. These include ebbs and flows in the
authority of committee chairs, the use of task forces, and the
circumvention of the committee process.

Constricting the Authority of
Committee Chairs

The contemporary Congress is largely a party-centric institution,
compared to the earlier committee-centric era. Rep. John Dingell’s lengthy
years of service (1955-2015) spanned both periods. Dingell succinetly
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defined the fundamental difference between the two eras: “It used to be
that the chairman would call the Speaker up and say, ‘T want this bill on
the floor at this time.” Now, it’s the oppositef&

Ahost of internal and external factors contributed to this power shift (see
Chapter 6). House Democratic reforms of the 1970s weakened seniority
and required chairs to be elected by secret vote of their partisan peers
(several chairs lost their posts). Second, at least since the 1980s, a volatile
and closely divided electorate has led to frequent changes in party control
of the House and Senate. This development has heightened the focus of
the two parties on winning or retaining majority control. In this political
environment, congressional party leaders became more influential in
directing committee activities. Centralized control over committees was
plainly evident during the speakership of Newt Gingrich (1995-1999), who
sometimes circumvented committee consideration of legislation; dictated
legislative changes to committees; used the Rules Committee to redraft
committee-reported measures; and engaged in other actions that
undermined the committee system, such as creating partisan task forces to
draft legislation. Two changes made during the Gingrich era that remain
in place today require emphasis because they demonstrate party control of
the GOP’s committee leaders. First, the aforementioned term limits for
committee chairs prevent the return of powerful committee barons, like
Representative Dingell, who could challenge the Speaker’s leadership.
Second, Gingrich took control of the committee assignment process, set
aside seniority as the principal criterion in choosing committee leaders,
and stressed qualities such as party loyalty and fund-raising in naming
committee chairs.

Speaker Dennis Hastert, R-I1l. (1999—2011), was not reluctant to rein in
committee chairs. He decided to use an interview process to determine

replacements for full committee chairs who had completed their six
years.§3 Hastert also made it known that there was no guarantee that
chairs would be permitted to serve their full six-year term if they aroused
the ire of party leaders. In an unprecedented event, Hastert ousted a
colleague in 2004 (Christopher Smith of New Jersey) as chair of the
Veterans’ Affairs Committee, removed him from the panel, and named
another member as chair. Smith’s offense was this: his outspoken
advocacy of more spending on veterans’ benefits. The message of Smith’s
removal was plain to every Republican: Toe the party line, and be a team
player, or you will be benched.

As a former committee chair, Speaker John Boehner, R-O. (2011-2015)
wanted to follow the “regular order” and allow committees to produce
legislative products by observing the usual deliberative process of
hearings, markups, and reports. He promised that “no more bills [would
be] written behind closed doors in the speaker’s office. Bills should be
written by legislators in committee in plain public view. "84 The reality was
different, however. Significant measures were the product of private
negotiations among the top House party leaders, particularly the Speaker,
Senate leaders (with Senate GOP leader Mitch McConnell often playing a
key role), Vice President Joe Biden, and President Barack Obama.

Like the previous Speakers, Paul Ryan, R-Wisc. (2015-2019), also
promised to rely on committees. When he gave his first address to the
House as Speaker-elect on October 29, 2015, he declared, “Let’s be frank.
The House is broken. . . . The committees should retake the lead in
drafting all major legislation.” Ryan did have some successes in fulfilling
his promises in the 114th Congress by mainly bringing measures to the
chamber reported from committee and by allowing a relatively open floor

amendment processA§5 On the other hand, deference to committees and
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open floor procedures, especially on appropriations bills, created some
pushback from rank-and-file Republicans who had to cast difficult votes—
providing campaign ammunition to Democratic challengers. The result: a
surge in structured and closed rules for the remainder of Ryan’s time as
Speaker (see Chapter 8).

‘With the opening of the 116th Congress (2019—2021), it is too soon to
assess whether Speaker Pelosi’s centralized leadership style, often
manifested during her first speakership, would continue or change to
reflect new legislative conditions and House rules. She would like to “make
the House more bipartisan and empower the rank-and-file."86 Whether
and to what extent significant decentralizing changes occur (e.g.,
empowering committees) is uncertain, especially with a divided Congress
and the critical 2020 elections ahead.

Senate committee chairs also are subject to direction from their party
leadership. For example, when Harry Reid, D-Nev., was Senate majority
leader (2007-2015), he told the Finance chair to “stop chasing Republican
votes on [President Obama’s] massive health care reform Dbill."87 When
political momentum began to build for enactment of an earlier health
measure, another majority leader took the issue away from the chair of the
Health, Education, Labor, and Pensions Committee and “created a [party]
task force . . . to write the . . . bill."88 The point is that on measures of
utmost party importance, congressional leaders will often override the
prerogatives of committee chairs to take control of crucial agenda items.

To sum up, the ability of today’s party leaders, particularly in the House,
to exercise significant control over committee leaders represents a major
change in how Congress works. Committee chairs are subject to
centralized leadership direction on the party’s top priorities and might

EMBERS

face sanctions if their performance does not comport with party
expectations. On the one hand, this development ensures that the chairs
(and ranking minority members) are ultimately accountable for their
actions to the Democratic Caucus or Republican Conference. On the other
hand, tight leadership control, combined with term limits for House and
Senate Republicans, attenuates the traditional role of committees as the
policy specialization system for the legislative branch. Why bother to
devote years of effort to becoming substantive experts, some committee
members might ask, if policy on major issues is decided at the top and
GOP committee leaders are forced to relinquish their posts after six years
(if not sooner)?

Party Task Forces and “Gangs”

Speaker Gingrich was noted for creating numerous party task forces, in
part because he could determine their mandate and timetable, appoint the
chair and members, and assign a deadline for drafting a product. Many of
these task forces did little, but some wrote legislation. Indeed, task forces
can forge consensus, draft legislation, coordinate strategy, promote
intraparty communication, and involve noncommittee members and
junior members in issue areas. Speakers also have created partisan or
bipartisan task forces to conduct studies, investigate matters, or propose
measures.

Senate leaders also form party task forces, sometimes to showcase
senators up for reelection (the “two Congresses”) and to promote party
priorities. For example, a senator up for reelection was named by
Republican leader McConnell to head the GOP’s high-tech task force 89
Party task forces are also created to develop legislative plans or ameliorate
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internal party conflict. Senate GOP leader Bob Dole of Kansas (1985—
1996) established a party task force to cool the passions of junior
Republicans who wanted to oust the Appropriations chair (Mark Hatfield
of Oregon) because he did not vote in 1995 for a top GOP priority, a
constitutional balanced-budget amendment. The task force came up with
term limits for committee chairs.

A variation on task forces in both chambers is what commentators call
“gangs.” They are lawmakers of both parties in each house who come
together to advance major issues that the relevant committees of
jurisdiction are hard-pressed to resolve because of ideological, partisan, or
other divisions. In the view of an insightful commentator, “With
polarization increasingly clogging the conventional paths to agreement
(either at the committee level or through leadership), [lawmakers]
convene a coalition of the willing to chart a bypass.” Another analyst noted
that committees “have been bypassed so many times by the leadership that
they are not [always] the venue [for deal-making] anymore.”%2 The “gang
of eight” in the 113th Senate—composed of four Democrats and four
Republicans—is a good example of this phenomenon. This gang played a
major role in securing Senate passage, in 2013, of a comprehensive
immigration reform measure. At the same time, the House also created a
bipartisan gang of members, led by Rep. Mario Diaz-Balart, R-Fla., who
met in secret to craft an immigration reform bill that might pass the
House. By early 2014, they began to share the contents of their proposed
bill with lawmakers they trusted. The two Congresses soon ended hopes
for House enactment of immigration reform. In a stunning upset, Majority
Leader Eric Cantor, R-Va., was defeated in a party primary by a little-
known challenger (former two-term Rep. David Brat, who was defeated in

the 2018 mid-term elections), who castigated Cantor as a secret advocate
of “amnesty” for illegal aliens. The outcome was this: support faded

quickly among Republicans for immigration reform.9*

Bypassing Committees

It has not been unusual in recent years for House and Senate party leaders
to bypass some or all of the stages of committee consideration of
legislation. In general, the circumvention of committees reflects the
dominance of party power over committee power. It also represents
Congress’s focus on partisan gain over cooperative policy making. Specific
reasons for bypassing committees are noteworthy. For example,
heightened partisanship in certain committees encourages party leaders to
take charge of priority measures to avoid negative media coverage of
committee markups. Or factional disputes within committees may prevent
them from reaching agreement on measures deemed important to party
leaders. Time is a factor as well. Party leaders may believe there is not
enough time for committees to hold hearings and markups on major bills
they want to consider within a certain time period. Wanting fast action
early in the 115th Congress to overturn unwanted regulations promulgated
by the Obama administration—a top campaign promise of President
Trump’s—House Republicans brought a number of regulatory repeal bills
to the floor absent any committee hearings and markups and under a
closed amendment floor process. While some analysts contend that “there
are few consequences if [committees are bypassed] because nobody
outside Congress cares whether a bill went through committee or not,”%2
many committee chairs and rank-and-file lawmakers are frustrated as the
careful legislating made possible by committees takes a back seat to other

considerations, such as political messaging.93
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Conclusion

Several generalizations can be made about congressional committees
today. First, they shape the House and Senate agendas. Not only do they
have negative power—pigeonholing legislation referred to them—but they
have positive power as well. The bills they report largely determine what
each chamber will debate and in what form. As one House chair stated in
his testimony before the Joint Committee on the Organization of
Congress, committees

provide Congress with the expertise, skill, and
organizational structure necessary to cope with the
increasingly complex and technical questions in both
the domestic and international arenas. They also ensure
a forum for the broadest possible participation of
diverse interests and constituencies in the formative
stages of the legislative process. They are, in short, the
window through which much of the democratic

participation in lawmaking is made possible.94

Second, committees differ in their policy-making environments, mix of
members, decision-making objectives, and ability to fulfill individual
members’ goals. Recruitment methods reinforce committees’ autonomy;
they frequently are imbalanced ideologically or geographically. And they
are likely to advocate policies espoused by agencies and outside groups
interested in their work.

Third, some committees still have an esprit de corps that flows across
party lines, in part because these panels have developed a culture of

NGRESS AND ITS
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bipartisanship. The military panels are a good example. Despite
intermittent partisan clashes, for the past fifty-five years, the House and
Senate armed services committees have never failed to win enactment into
law of the annual National Defense Authorization Act. Committee
members usually will defend their panels against criticisms or
jurisdictional trespassing and criticize attempts to bypass them.

Fourth, committees typically operate independently of one another. This
longtime custom fosters an attitude of mutual noninterference in the work
of other committees. However, multiple referrals of bills spawn broader
interrelationships among committees.

Fifth, the committee system contributes fundamentally to policy
fragmentation, although a few committees—such as the House’s Rules and
Budget committees—act as policy coordinators for Congress. “This is one
of the anomalies here,” remarked a House member. “In order to attain
legislative efficiency, we say that we have to break down into committees
with specialized jurisdictions. When you do that, you lose your ability to
grapple with the big problems.”93 As a result, party leaders are more
involved than ever in coordinating policy making and forging winning
coalitions in committees and on the floor.

Finally, committee autonomy is far weaker today than it was before the
1970s, as assertive party leaders strive to move the party’s agenda forward
and promote party cohesion—with or without the committee leaders’
cooperation. Gone are the days when committee chairs were known as the
“dukes” and “barons” of Capitol Hill. In brief, the balance of power in
Congress has shifted to party leaders.
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8 Congressional Rules and
Procedures

House and Senate Chambers. Senators sit at assigned desks in the
elegant Senate chamber. The House Speaker’s chair is in front of the flag
and to the left of the Mace—a symbol of the authority of the Sergeant at
Arms that, on rare occasions, may be hoisted and displayed to quell
disturbances in the chamber. The seats below are for clerks, and the box in
the foreground is the “hopper,” where members may place amendments
for House consideration. The House chamber, seen from the rear, shows
the Speaker’s rostrum as well as the galleries and lawmakers’ seats. —
Members do not have assigned seats, but the majority and minority
committge leaders’ tables are seen to the right.

Brendon Hoffman/Getty Images

Bettmann

Congressional Quarterly/Newscom
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Library

The upper level has four rows of seating arranged in steps with the row
closest to the center, arranged on the lowest step. Doors and busts are
seen behind these chairs.

Many rows of chairs are seen arranged in semicircular rows, in front of the
semicircular desks, around the center table.

Two large desks with microphones are seen in the left corner of the
semicircular row of chairs.

Four rows of seats are seen on the level above, overlooking the House
below. Doors provide access to the upper level seating.

Congress needs written rules to do its work. Compiling the Senate’s first
parliamentary manual, Thomas Jefferson stressed the importance of a
known system of rules:

It is much more material that there should be a rule to
go by, than what the rule is; that there may be
uniformity of proceeding in business not subject to the
caprice of the Speaker or captiousness of the members.
It is very material that order, decency, and regularity be

preserved in a dignified public body.2

If Jefferson returned to view lawmaking in today’s House and Senate, he
might wonder why some of his parliamentary precepts, such as uniformity
and regularity in lawmaking, are sometimes followed and sometimes not.
Compared to earlier periods, legislative processes in today’s Congress are
more flexible and unpredictable. Legislation today follows a variety of
procedural paths, sometimes traditional and at other times highly

Search

improvisational. 2

No matter the process employed, lawmaking is seldom easy, given the
“checks and balances” constitutional design and the diversity of the
nation. Compounding the difficulty of legislating are the two parties”
intense policy differences and their fiery electoral battles for control of the
House and Senate. The minority party employs procedural maneuvers to
block the majority party’s priorities in order to run against a “do nothing”
Congress. To “get control of the process” and win enactment of their
legislative priorities, the majority party may employ, in the words of a
congressional scholar and former aide to a Senate majority leader, “exotic
procedures that are incomprehensible” to all but a few parliamentary

experts.3

Extraordinary processes are used in lawmaking because they might be the
only way to achieve policy results. For instance, unable to enact into law
each of the dozen appropriations bills in the required yearly time period,
the outstanding spending measures are bundled together in lengthy
omnibus measures—often right before an impending government
shutdown—and enacted with little time for scrutiny, debate, or
amendment. Omnibus bills are not new to Congress (more on this below).
‘What is different is their frequency—provoked by sharp partisan,
bicameral, and legislative-executive conflicts—and, importantly, how they
are used.

Since the mid-1990s, the threat or reality of government shutdowns or
credit defaults—the government’s failure to pay its debts in a timely
manner—have become part of the procedural and political toolkit to
influence policy making. Deadline lawmaking has long been commonplace
on Capitol Hill. Each side waits until the last days (or hours) to heighten

1:42 AM
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their bargaining leverage in order to win the compromises they want.
‘What is new today is that many contemporary lawmakers, even the
president, employ brinkmanship tactics to inflict domestic, financial, and
global pain in their attempt to compel capitulation by the other side.
Sometimes the “my way or the highway” works and sometimes not.#
‘Whatever the outcome, this form of governance undermines public
confidence in our elective branches.

Jefferson preferred an orderly and deliberative lawmaking process, but
legislating is often messy, untidy, or disjointed. A noted House member
wrote that no diagram or figure can depict “the difficulties facing any

member [or party] of Congress who wants to shepherd an idea into law”

because legislating is “dynamic, fluid, and unpredictable.”> The dynamic
character of lawmaking inheres in the Constitution (Article I, section 5):
“Each House may determine the Rules of its Proceedings.” In practice, this
means that procedural revisions reflect the majority (or supermajority)
preferences of the House or Senate membership.

House and Senate rules serve diverse purposes, such as to protect majority
and minority rights, divide the workload, help contain conflict, encourage
fair play, and distribute power among members. Because formal rules
cannot cover every contingency, precedents—accumulated decisions of
House Speakers and Senate presiding officers—fill in the gaps. These
precedents are codified by House and Senate parliamentarians, published
in many large volumes and distributed to lawmakers. Members are also
constrained by informal expectations or norms of behavior, such as
honoring commitments to colleaguesAg Such norms are commonly
transmitted from incumbent members to newcomers.

Before bills become laws, they typically pass successfully through several

NGRESS AND ITS MEMBERS

stages in each house. Figure 8-1 offers a simplified view of the traditional
lawmaking process. Although this traditional process is less often used
than in the past, many bills still do traverse the steps laid out here.

Figure 8-1 How a Bill Becomes Law

ENACTMENT
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The four stages seen here read, introduction, committee action, floor
action and enactment into law. Two flows are seen in this flow chart, the
first on top and the second below.

The first box of the first flow chart under introduction, reads: Bill
introduced in House. An arrow from this box points to a box under
committee action.

This box reads: Referred to House committee, which holds hearings and
recommends passage. An arrow from this box points to a box under floor
action.

The box under floor action reads, House debates and passes. An arrow
from this box points to a box below that reads: House and Senate
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‘members confer, reach compromise on all differences between the two
versions.

The first box of the second flow chart under introduction, reads: Bill
introduced in Senate. An arrow from this box points to a box under
committee action.

This box reads: Referred to Senate committee, which holds hearings and
recommends passage. An arrow from this box points to a box under floor
action.

The box under floor action reads, Senate debates and passes. An arrow
from this box points to the box above that reads: House and Senate
‘members confer, reach compromise on all differences between the two
versions.

Both flows then converge. An arrow from the above box that reads, House
and Senate members confer, reach compromise on all differences between
the two versions, points to a box on the right, under the enactment into
law stage. This box reads: House and Senate approve compromise.

An arrow from this box points to another on the right that reads: President
signs into law.

The text between the first boxes in both flows reads:
Much legislation begins as similar proposals in both houses.

The text below the box that reads, House and Senate approve compromise
reads:

All bills must be approved by the House and Senate in identical form

before they can be sent to the president.

‘As shown in Figure 8-1, bills face a procedural obstacle course. Bills that
fail to attract majority (sometimes supermajority) support at any critical
juncture may never be passed. In short, the legislative process favors
opponents of legislation and hinders proponents. This defensive
advantage encourages bargaining and compromise at each decision point.

Congressional rules are not independent of the policy and power struggles
that lie behind them. The process shown in Figure 8-1 may be
circumvented in favor of a more streamlined approach that bypasses
committee consideration altogether. Indeed, there is very little the House
and Senate cannot do under the rules so long as the action is backed by
votes and inclination. And yet votes and inclination are not easily
obtained, and the rules persistently challenge the proponents of legislation
to demonstrate that they have both resources at their command.

Introduction of Bills

Only members of Congress can introduce legislation. Often embedded in
these measures are a number of assumptions—for example, that a problem
exists, that it can best be resolved through enactment of a federal law
instead of allowing administrative agencies or state and local governments
to handle it, and that the proposed solution contained in the bill
ameliorates rather than exacerbates the problem.

Lawmakers introduce legislation for many reasons: personal, political, and

policy. When gasoline prices rise, members respond in two-Congresses
fashion by introducing numerous energy-related bills. Members introduce
bills for reasons that go beyond their desire to pass laws. They introduce
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bills to lay claim to an issue; to spark public debate; to respond to
constituent concerns; to suggest alternative approaches to problem
solving; or to send political or policy “messages” to various entities,
including the White House, federal agencies, the other legislative
chamber, and interest groups.

Another motivation for bill introduction is a personal brush with
adversity. Congress is an intensely human place, where personal

experience sometimes has powerful repercussions.” As a senator stated,
“Each of us, as United States senators, comes to . . . this public place with
the sum of our beliefs, our personal experience and our values, and none
of us checks them at the door.”& Representative Lucy McBath, D-Ga., is a
forceful advocate for gun control. Why? Her 17-year old son was shot and
killed at a gas station after a confrontation with a man who complained
about the loud music in the teen’s SUV. As one journalist observed, “Much
is made of the so-called intersection of policy and politics. Hardly noticed,
but perhaps more important to lawmakers themselves, is the intersection
of policy and personal affairs, the bills that directly play a role in the lives
of lawmakers and their loved ones.”® Beyond personal experience,
members get ideas for bills from numerous sources, such as the executive
branch, interest groups, scholars, state and local officials, constituents, the
media, and their own staff.

Box 8-1 Types of Legislation

Bill

» Most legislative proposals before Congress are in a bill form.
« Bills are designated H.R. (House of Representatives) or S. (Senate)
according to where they originate, followed by a number assigned in

the order in which they were introduced, from the beginning of each
two-year congressional term.

« Public bills deal with general questions and become public laws if
approved by Congress and signed by the president.

« Private bills deal with individual matters, such as claims against the
government, immigration and naturalization cases, and land titles.
They become private laws if approved and signed by the president.

Joint Resolution

« Ajoint resolution, designated H. J. Res. or S. J. Res., requires the
approval of both houses and the president’s signature, just as a bill
does, and has the force of law.

No significant difference exists between a bill and a joint resolution.
The latter generally deals with limited matters, such as a single
appropriation for a specific purpose.

Joint resolutions are used to propose constitutional amendments,
which do not require presidential signatures but become a part of the
Constitution when three-fourths of the states have ratified them.

Concurrent Resolution

« A concurrent resolution, designated H. Con. Res. or S. Con. Res.,
must be passed by both houses but does not require the president’s
signature and does not have the force of law.

« Concurrent resolutions generally are used to make or amend rules
applicable to both houses or to express their joint sentiment. A
concurrent resolution, for example, is used to fix the time for
adjournment of a Congress and to express Congress’s annual
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budgeting plan. It might also be used to convey the congratulations of
Congress to another country on the anniversary of its independence.

Resolution

« A simple resolution, designated H. Res. or S. Res., deals with matters
entirely within the prerogatives of one house.

« It requires neither passage by the other chamber nor approval by the
president and does not have the force of law.

» Most resolutions deal with the rules of one house. They also are used
to express the sentiments of a single house, to extend condolences to
the family of a deceased member, or to give advice on foreign policy or
other executive business.

A member who introduces a bill becomes its sponsor. He or she may seek
cosponsors to demonstrate wide support for the legislation. Outside
groups also may urge members to cosponsor measures. “We were not
assured of a hearing,” said a lobbyist of a bill that his group was pushing.
important to line up a lot of cosponsors to show the over-all

“So it was ver:
»10

A two-Congresses dimension is also evident in signing (or not
signing) on to legislation. For example, a lawmaker may cosponsor a labor
bill to win the support of union workers back home. Conversely, the
lawmaker may decide against cosponsoring the labor bill because it would
mobilize business groups to oppose his or her reelection. Vulnerable

concern.

lawmakers up for reelection may cosponsor measures offered by
opposition members to broaden their appeal to voters in both major
parties.

Equally important as the number of cosponsors is their identity, especially
their leadership status and ideological stance. Members often seek out

MEMBERS

cosponsors from the opposing party to signal that the bill transcends
partisan politics. In an unusual cosponsorship pairing, the former House
chairs of their respective party campaign committees joined to introduce
bipartisan legislation on campaign finance.X2 When Sen. Ted Kennedy, D-
Mass., an outspoken liberal, served in the Senate with Sen. Strom
Thurmond, R-S.C., a southern conservative, he exclaimed, “Whenever
Strom and I introduce a bill together, it is either an idea whose time has
come, or one of us has not read the bill.”12

Although identifying a bill’'s sponsors is easy, pinpointing its real initiators
may be difficult. Legislation is “an aggregate, not a simple production,”
wrote Woodrow Wilson. “It is impossible to tell how many persons,
opinions, and influences have entered into its composition.”*3 President
John F. Kennedy, for example, usually is given credit for initiating the
Peace Corps. But Theodore Sorensen, Kennedy’s special counsel, recalled
that the Peace Corps was

based on the Mormon and other voluntary religious
service efforts, on an editorial Kennedy had read years
earlier, on a speech by General [James] Gavin, on a
luncheon I had with Philadelphia businessmen, on the
suggestions of [Kennedy’s] academic advisers, on
legislation previously introduced and on the written
response to a spontaneous late-night challenge he
issued to Michigan students.#

In short, many bills have complex origins.

Required legislation, particularly funding measures, make up much of
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Congress’s annual agenda. Bills that authorize programs and specify how
much money can be spent on them (authorization bills) and bills that
provide the money (appropriations bills) appear on Congress’s schedule at
about the same time each year. Other matters recur at less frequent
intervals, every five years perhaps. Emergency issues require Congress’s
immediate attention. Activist legislators also push proposals onto
Congress’s program.

Bills not acted on die automatically at the end of each two-year Congress.
“Anybody can drop a bill into the hopper [a mahogany box near the
Speaker’s podium where members place their proposed bills],” said a
House GOP leader. “The question is, Can you make something happen

with it?"25

In many cases, the ideas in bills that are never passed can still become law
in other ways. For example, a twenty-three-year veteran of the House who
was criticized for introducing 640 unsuccessful measures during his
service refuted the contention that he was “the nation’s least successful
lawmaker of the past two decades” by pointing out that many of his ideas
“were a seed planted . . . in a larger bill.” In fact, the member estimated
that 110 of his ideas became law “after being stuck in somebody else’s

bill. "8

Drafting

“As a sculptor works in stone or clay, the legislator works in words,”

observed one member.*” Words are the building blocks of policy, and

legislators frequently battle over adding, deleting, or modifying terms and
phrases. One word, such as may or shall, can have significant implications
in forging legislative coalitions. For instance, a crucial bloc of members

EMBERS

might support a measure if it is drafted to allow certain requirements to be

permissive rather than mandatory.

Members increasingly give their bills eye-catching titles to attract media
attention and for partisan message purposes. For example, when Barack
Obama was president, GOP lawmakers introduced bills with titles such as
the Reducing Barack Obama’s Unsustainable Deficit Act28 Titles, such as
the Violence Against Women Act, also have a two-Congresses dimension.
“Obviously, you want to be for [that] title,” remarked Sen. Roy Blunt, R-
Mo. “If Republicans can’t be for it, we need to have a very convincing
alternative. 1 Creative acronyms are also increasingly popular on Capitol
Hill because they attract public attention. Consider the DREAM Act
(Development, Relief, and Education for Alien Minors), the STOP Act
(Synthetics Trafficking and Overdose Prevention), or a bill addressing
government shutdowns titled the STUPIDITY Act (Stop Shutdowns
Transferring Unnecessary Pain and Inflicting Damage In The Coming
Years).

Although bills are introduced only by members, anyone can draft them.22
Expert drafters in the House and Senate offices of the legislative counsel
assist members and committees in writing legislation. Executive agencies
and lobbying groups also often prepare measures for introduction by
friendly legislators. Many home-state industries, for example, draft
narrowly tailored tariff or regulatory measures that enhance their business
prospects. These proposals are then introduced by local lawmakers—
another instance of the two-Congresses linkage. As a senatorial aide

explained, the senator sometimes “just introduces [bills] as a courtesy to

his constituents.”*

(See Box 8-1 outlining the four basic types of
legislation: bills, joint resolutions, concurrent resolutions, and simple

resolutions.)
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Regularly, as noted, Congress frequently acts on comprehensive
(omnibus) bills or resolutions (sometimes called packages or megabills by
the press). Packages contain an array of issues that were once handled as
separate pieces of legislation. Their increasing use stems, in part, from
members’ reluctance to make hard political decisions without a package
arrangement. A House Budget Committee chair once explained their
attractiveness. As he stated,

Large bills can be used to hide legislation that otherwise
might be more controversial. By packaging difficult
issues in measures that command broad support, they
enable members to avoid hard votes that they would
have to account for at election time and allow members
to avoid angering special-interest groups that use votes
[to decide] contributions to campaigns. Leaders can also
use them to slam-dunk issues that otherwise might be
torn apart or to pressure the President to accept

provisions that he objects to.22

The packaging process strengthens the hand of majority party leaders
because they can influence the megabill’s substance—what it contains and
what is left out—as well as the procedures for its consideration (often
limited time for debating and amending). Majority party leaders might
also use deadline lawmaking to minimize dilatory tactics by opposition
lawmakers. The strategy is this: Bring a “must-pass” package to the floor
near a critical deadline that, if missed, could provoke a bad outcome (a
government shutdown). Or majority party leaders could forestall a
planned adjournment of their respective chambers and require lawmakers
to stay in continuous session to resolve the outstanding matter, thus

missing important constituency commitments and events back home.

Conversely, majority party leaders might want to avoid drafting megabills
and instead opt for a series of piecemeal measures. Mindful of the two
Congresses during the lead-up to the November 2018 mid-term elections,
House GOP leaders urged party colleagues facing tough reelection to
introduce bills dealing with the opioid crisis, a priority issue for numerous
voters. Many of the opioid bills had Democratic cosponsors, which
enabled vulnerable Republicans to highlight their willingness to work in a

bipartisan manner to solve critical national problems.23
Timing

“Everything in politics is timing,” Speaker Thomas P. “Tip” O'Neill Jr., D-
Mass. (1977-1987), used to say. A bill's success or failure often hinges on
when it is introduced or brought to the floor. A bill that might have
succeeded early in a session could fail as adjournment nears. However,
controversial legislation can sometimes be rushed through during the last
hectic days of a Congress. “You do learn that everything has its time,”
noted, a former chair of the Committee on Foreign Relations. You “just

wait for the moment which is going to be the best environment.”24

Elections greatly influence the timing of legislation. Policy issues can be
taken off or kept on Congress’s agenda because of electoral circumstances

—a good illustration of how the two Congresses are inextricably connected.

For example, coming off of major electoral successes, parties will usually
try to capitalize on their momentum with quick action early in the new
Congress. Noteworthy examples are the House’s action, in 1995, on the
ten-point, hundred-day Contract with America agenda heralded by
Speaker Newt Gingrich, R-Ga., and the hundred-hour legislative agenda
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pushed in 2007 by Speaker Nancy Pelosi, D-Calif.

The majority party’s plans for a fast legislative start following a November
election victory sometimes fail to materialize. This was the case for
Democrats after they reclaimed control of the House in the November
2018 elections after eight years as the minority party. The 116th Congress
convened on January 3, 2019, but committee hearings on their top priority
—the “For the People” Act (H.R. 1), a comprehensive reform package
dealing with campaign finance, ethics, voting rights, and other matters—
did not get underway until late January. The record-setting 35-day partial

government shutdown stalled legislative action on other issues. The
shutdown consumed much of the time and focus of the House and made it
impossible for the new majority to advance an ambitious legislative
agenda in the early weeks of 2019.

Referral of Bills

After bills are introduced, they are referred formally to the appropriate
standing committees by the Senate presiding officer or the House Speaker.
(In practice, however, measures are referred by the Senate or House
parliamentarian, who is the official procedural adviser to each chamber’s
presiding officer.)

ADill's phraseology can affect its referral and therefore its chances of
passage. This political fact of life means that members use words artfully
when drafting legislation. The objective is to encourage the referral of their
measures to sympathetic, not hostile, committees. If a bill mentions taxes,
for example, it invariably is referred to the tax panels. In a classic case of
circumventing the Committee on Finance, GOP Senator Pete Domenici of
New Mexico avoided the word tax in a bill proposing a charge on

EMBERS

waterborne freight:

If the waterway fee were considered a tax—which it was,
basically, because it would raise revenues for the federal
treasury—the rules would place it under the dominion of
the Senate’s tax-writing arm, the Finance Committee.
But Finance was chaired by Russell B. Long, of
Louisiana, whose state included two of the world’s
biggest barge ports and who was, accordingly, an
implacable foe of waterway charges in any form.
Domenici knew that Long could find several years’
worth of bills to consider before he would voluntarily
schedule a hearing on S. 790 [the Domenici bill]. For
this reason, [Domenici staff aides] had been careful to
avoid the word tax in writing the bill, employing such
terms as charge and fee instead.23

Domenici’s drafting strategy worked. His bill was jointly referred to the
commerce and the environment committees, on which he served. Because
committees’ jurisdictional mandates are ambiguous and overlap, it is not
unusual for legislation to be referred to two or more committees—the
concept of “one bill, many committees.” So-called multiple referrals are
common in the House, less so in the Senate. In the Senate, they require
unanimous consent to implement. Furthermore, all senators have many
opportunities to influence committee-reported measures or matters,
regardless of whether they serve on the panel of jurisdiction (see Box 8-2,
which describes how parliamentary convention affects the reference of
legislation).
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Of the thousands of bills introduced each year, Congress takes up
relatively few. During the 115th Congress (2017-2018), 11,416 public bills
and joint resolutions were introduced, but only 338 (2.9 percent) became
public laws, many naming post offices and federal buildings. Many more
public laws were enacted in earlier Congresses: for example, 640 in the
goth (1967-1969) and 590 in the 9gth (1985-1987). Part of the general
decline in the number of laws enacted can be explained by the use of
omnibus or megabills. The decline may also stem from the widespread
congressional sentiment that more laws may not be the answer to the
nation’s problems. But the decline also reflects political stalemates
resulting from the complexity of issues, the intensity of partisanship,
legislative—executive and bicameral conflicts, and the narrow party
divisions in Congress. Lawmakers understand that most of the bills they
introduce are unlikely, as stand-alone measures, to become law. Members
know that the ideas encapsulated in their legislation can be “added as

amendments to a larger bill or negotiated into a markup or conference
26

report.
Lawmaking is an arduous and intricate process. As a Senate GOP leader
noted, “That’s the way Congress works. You work for two years and finally
you get to the end and either it all collapses in a puddle or you get a
breakthrough.”” Or as former representative John Dingell, D-Mich., the
longest-serving (59 years) lawmaker in U.S. history in either chamber,
phrased it, “Legislation is hard, pick-and-shovel work,” and it often “takes

along time to do it."28

Once committees complete action on the bills referred to them, the House
and Senate rules require a majority of the full committee to be physically
present to report (vote) out any measure. If this rule is violated and not
waived, a point of order can be made against the proposal on the floor. (A

point of order is a parliamentary objection that halts the proceedings until
the chamber’s presiding officer decides whether the contention is valid.)

Bills reported from committee have passed a critical stage in the
lawmaking process. The next major step is to reach the House or Senate
floor for debate and amendment. The discussion that follows begins with
the House because tax and appropriations bills originate there—the
former under the Constitution, the latter by custom.

Scheduling in the House

All bills reported from committee in the House are listed in chronological
order on one of several calendars. Bills that raise or spend money directly
or indirectly are assigned to the Union Calendar. The House Calendar
contains non-money-related public measures, such as proposed
constitutional amendments. Private bills, such as immigration requests or
claims against the government, are assigned to the Private Calendar. A
new “Consensus Calendar” was created by Democrats on January 3, 2019,
the start of the 116th Congress. Its purpose is to provide another avenue to
the floor for measures that meet two criteria: They have 290 cosponsors,

and the primary committees of jurisdiction have not reported the bills.2%
(See a discussion of the Discharge Calendar, which follows.)

There is no guarantee that the House will debate legislation placed on any
of these calendars. The Speaker, in consultation with party and committee
leaders, the president (under unified government), and others largely
determine whether, when, how, and in what order bills come up. In recent
years, the majority leader has assumed the role of managing the day-to-
day schedule of the House. The Speaker, however, remains the ultimate
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decider.

The Speaker’s agenda-setting authority is bolstered by rules and
precedents upholding the principle of majority rule, a fundamental House
characteristic. Majority rule means that in the House, a united and
determined voting majority—whether partisan or bipartisan—will prevail
over resolute opposition. In the polarized environment of the
contemporary House, majority rule typically means extensive control of
decision making by the majority party.

As for the minority party’s role in today’s hyperpartisan House, it is often
limited to messaging and obstructing. Reflecting on his time as a minority
lawmaker, Patrick McHenry, R-N.C., exclaimed that “being in the minority
in the House is the absolute worst, most painful position to be in” because
the majority party controls the levers of institutional power: committee
chairmanships, control of the agenda, dominance of the Rules Committee,
larger committee staffs, and so on.32

Shortcuts for Minor Bills

‘Whether a bill is major or minor and controversial or noncontroversial
influences the procedure employed to bring it before the House. Most bills
are relatively minor and are taken up and passed through various shortcut
procedures.

One especially important routine and time-saving procedure for
considering minor or relatively noncontroversial measures is suspension
of the rules. The procedure is in order Monday, Tuesday, and Wednesday
of each week but controlled by the Speaker through the power of
recognizing who may speak. (“Mr. Speaker, I move to suspend the rules

and pass H.R. 1234.”) The vote on this motion simultaneously suspends
House rules and enacts (or rejects) the measure. Most public laws enacted
by the House are accomplished through this procedure. An analysis of the
115th Congress (2017-2018) found that 63 percent of lawmaking vehicles
(bills and joint resolutions) reached the floor via suspension-of-the-rules
procedure.3! Legislation considered under suspension of the rules does
not have to be reported from committee before the full House takes it up.
Importantly, the suspension procedure permits only forty minutes of
debate, allows no amendments, and requires a two-thirds vote for passage.
The procedure is often favored by bill managers who want to avoid
unfriendly amendments and points of order against their legislation. Bills
that fail under suspension can return again to the floor by a rule issued by
the Rules Committee (discussed later in this chapter). The majority
leadership “does not ordinarily schedule bills for suspension unless

confident of a two-thirds vote.
Box 8-2 Rules and Referral Strategy

Sometimes, the Senate’s rules can be so arcane that it takes major strategy
sessions to get even the most routine bills through the legislature.

That was the case when Sen. Bob Graham, D-Fla. (1987-2005), drafted a
bill (targeted only at Florida) to permit the Forest Service to sell eighteen
tracts of land and use the proceeds to buy up patches of private lands
within the Apalachicola National Forest. To ensure that such a low-profile
bill moved, Graham wanted it to go through the Energy and Natural
Resources Committee, on which he sat.

Instead, Parliamentarian Alan S. Frumin told Graham'’s aides that the bill,
which was soon to be introduced, would be referred to the Agriculture,
Nutrition, and Forestry Committee. Because Graham was not a member,
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such a move could have guaranteed the bill a quiet death.

‘Why the Agriculture Committee? For at least four decades, the jurisdiction
over land bills has been split between the two committees. Bills affecting
land east of the 100th Meridian—which runs through North Dakota and
South Dakota and the middle of Texas—are assigned to Agriculture while
bills that affect lands west of it go to Energy.

Graham’s bill dealt with the wrong side of the country. To change
Frumin’s mind, Graham'’s aides needed to turn the rules to their
advantage.

They found their opportunity by uncovering the roots behind the 100th
Meridian rule. The idea was to divide jurisdiction between public lands
and privately owned lands. Because most land on the East Coast is
privately owned, that side of the country went to Agriculture, which had
jurisdiction over private lands. Everything in the West fell to Energy,
which had jurisdiction over public lands.

Graham’s aides, however, found out that a majority of tracts in Florida
were always public lands. That persuaded Frumin that the bill belonged to
the Energy panel.

Source: Adapted from David Nather, “Graham Turns Rules to His
Advantage,” CQ Weekly, June 8, 2002, 1404.

The heightened partisanship in the closely divided House raises the
question of why the suspension procedure, which requires bipartisanship
to attract the two-thirds vote, is being employed more and more in such a
polarized institution. The answer seems to involve a trade-off. “As
members are increasingly being denied opportunities in special rules to
offer amendments to more substantive bills on the floor,” explained

Donald R. Wolfensberger, former staff director of the House Committee
on Rules, “the leadership is providing alternative mechanisms to satisfy
members’ policy influence and reelection needs through the relatively
non-controversial and bipartisan suspension process.”33 Thus, greater use
of suspensions serves two prime purposes: It provides an outlet for
members to achieve their policy and political goals, and it keeps the lid on
members’ frustration with limited or closed amendment procedures.

The current rules of the House Democratic Caucus establish specific
guidelines for using the suspension procedure. Under Caucus Rule 38,
bills and resolutions are not to be scheduled using the suspension
procedure if, for example, they have not been cleared by the Speaker and
chair(s) of the committee(s) of jurisdiction; cost in excess of $100 million
in a fiscal year (October 1 to September 30); or one-third of the committee
of jurisdiction opposed reporting the measures. Members are kept
informed about the measures being considered under the suspension
procedure through daily and weekly whip notices and leadership
announcements. Lawmakers often refer to measures on the “suspension
calendar” even though there is no formal calendar for this purpose.

To accommodate lawmakers’ constituency and legislative activities (the
two-Congresses concept), the House instituted a cluster-voting rule. The
Speaker announces that record votes on a group of bills debated under the
suspension procedure will be postponed and clustered until later that day
or within the next two days. The bills are then brought up in sequence and
disposed of without further debate. Cluster voting accommodates
lawmakers returning from weekends in their district. It also minimizes
interruptions of committee or constituency meetings when the House is in
session throughout the week. Absent cluster voting, members would be
required to run back and forth to the chamber scores of times throughout
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the day to vote on issues.

At times, the minority party gets upset with the majority leadership for not
scheduling enough of their bills via the suspension procedure. To protest,
minority party members may vote against suspension bills until more of
their routine measures are taken up on the floor. They also may castigate
the majority leadership for using the suspension-of-the-rules procedure
on bills that, in their estimation, merit more debate than forty minutes
and require the offering of amendments.

Another expedited procedure is unanimous consent. The Speaker will
recognize a lawmaker to call up bills or resolutions by unanimous consent
“only when assured that the majority and minority floor leadership and
the relevant committee chairs and ranking minority members have no
objection.”3# Without these clearances, unanimous consent is not a viable
avenue to the floor. Only 11 percent of legislation passed the 115th House
by unanimous consent.33 Major measures reach the floor by different
procedures. Budget, appropriation, and a limited number of other
measures are considered privl’leged3§—meaning that the House rulebook
grants them a “ticket,” or privileged access, to the floor. Privileged
measures may be called up from the appropriate calendar for debate at
almost any time. (Remember, the Speaker sets the agenda, even for
privileged business.)

Most major bills, however, do not have an automatic green light to the
floor. Before they reach the floor, they need to be granted a rule (a
procedural resolution) by the Rules Committee. These procedural
resolutions, known as rules or special rules, are how virtually all major
bills reach the House floor. Special rules also establish the terms for
debating and amending legislation.

The Strategic Role of the
Committee on Rules

The House Rules Committee has existed since the First Congress. During
its early years, the committee prepared or ratified a biennial set of House
rules and then dissolved. As House procedures became more complex
because of the growing membership and workload, the committee became
more important. In 1858, the Speaker became a member of the committee
and, the next year, its chair. In 1880, Rules became a permanent standing
committee. Three years later, the committee launched a procedural
revolution. It began to issue rules, privileged resolutions granting
measures priority for floor consideration.3”

Arm of the Majority Leadership

The Speaker and the majority party leadership have not always had firm
control over the House Rules Committee. After the House rebelled against
the arbitrary decisions of Speaker Joseph G. Cannon, R-Ill., and removed
him from the Rules Committee in 1910, the committee became
independently powerful. As such, it extracted substantive concessions in
bills in exchange for rules, blocked measures it opposed, and advanced
those it favored, often reflecting the wishes of the House’s conservative
coalition of Republicans and southern Democrats.

For example, the chair of the Rules Committee from 1955 to 1967, Howard
W. “Judge” Smith, D-Va., was a diehard conservative who regularly
resisted pressure from Democratic leaders and constituencies to act on
liberal agenda items, especially civil rights. Smith was a master at devising

delaying tactics. He might abruptly adjourn meetings for lack of a quorum,
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allow requests for rules to languish, or refuse to schedule meetings. House
consideration of the 1957 civil rights bill was temporarily delayed because
Smith absented himself from the Capitol, and his committee could not
meet without him. Smith claimed he was seeing about a barn that had
burned on his Virginia farm. Retorted Speaker Sam Rayburn, D-Tex., “I
knew Howard Smith would do most anything to block a civil rights bill,
but I never knew he would resort to arson.”8 Liberals’ frustration with the
bipartisan coalition of conservatives who dominated the committee finally
boiled over. After John F. Kennedy’s election as president in 1960,
Speaker Rayburn recognized that he needed greater control over the Rules
Committee if the House was to advance the president’s activist New
Frontier program. Rayburn proposed enlarging the committee from twelve
members to fifteen. This proposal led to a titanic struggle between
Rayburn and the archconservative Rules chair:

Superficially, the Representatives seemed to be
quarreling about next to nothing: the membership of the
committee. In reality, however, the question raised had
grave import for the House and for the United States.
The House’s answer to it affected the tenuous balance of
power between the great conservative and liberal blocs
within the House. And, doing so, the House’s answer
seriously affected the response of Congress to the
sweeping legislative proposals of the newly elected
President, John Kennedy.3%

In a dramatic vote, the House agreed to expand the Rules Committee. Two
new Democrats and one Republican were added, loosening the
conservative coalition’s grip on the panel.

During the 1970s, the Rules Committee came under even greater majority
party control. In 1975, the Democratic Caucus authorized the Speaker to
appoint, subject to party ratification, all Democratic members of the
committee, including the chair. (Thirteen years later, Republicans
authorized their leader to name the GOP leader and members of the Rules
Committee.) The majority party maintains a disproportionate ratio on the
panel (currently nine Democrats and four Republicans in the 116th
Congress). The Rules Committee, in short, has once again become the
Speaker’s committee. As a GOP Rules member said about the panel’s
relationship with the Speaker, “How much is the Rules Committee the
handmaiden of the Speaker? The answer is, totally.”#2 Democratic
representative Jim McGovern of Massachusetts heads the panel in the
116th Congress.

The Rules Committee is effectively a “traffic cop” for the House floor. In
the absence of a special rule, bills in the House would have to be taken up
in the chronological order listed on the calendars, and many substantial
bills would never reach the floor before Congress adjourned. The Rules
Committee can put major bills first in line.

Equally importantly, a rule from the committee sets the conditions for
debate and amendment. Special rules are as or more important to a bill's
fate as a favorable committee vote. A request for a rule is usually made by
the chair of the committee reporting the bill. The Rules Committee
conducts hearings on the request in the same way that other committees
consider legislation, except that only members testify. The House
parliamentarian usually drafts the rule after consulting with majority
Rules Committee leaders and staff. The rule is considered on the House
floor and is voted on in the same manner as regular bills (see Box 8-3 for
an example of a structured rule from the Rules Committee.)
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Rarely are rules rejected by the House. In part, the majority party’s
success reflects the efforts of majority Rules Committee members (and the
party’s whip system) to win support for their procedural packages, often
by strategically permitting wavering members to offer their
amendments.#! At the same time, majority party members also
understand the importance of maintaining party discipline on procedural
matters. As Speaker Thomas “Tip” O’Neill once said, “Defeat of the rule on
the House floor is considered an affront to the [Rules] Committee and to
the Speaker.”#2 Majority party members who fail to support their leaders
on rules may be subject to retribution, such as removal from leadership
positions.#3 The Speaker’s influence over the Rules Committee thus
ensures that the Speaker can both bring measures to the floor and shape
their procedural consideration.

Types of Rules

Traditionally, the Rules Committee has granted open, closed, and
modified rules, as well as waivers. An open rule means that any lawmaker
may propose germane amendments that are in compliance with House
rules and the 1974 Budget Act. A closed rule prohibits the offering of
amendments by rank-and-file members. A modified rule comes in two
forms: modified open and modified closed (today commonly called a
structured rule). When used, the distinction hinges, in part, on the
number of amendments made in order by the Rules Committee—few or
only one under modified closed, more under modified open.

The term “structured” is used by either majority party as a replacement for
“modified closed” rules. Why? “Closed” has negative connotations;

“structured” implies an orderly amendment process. Structured rules are
designed to prevent a free-wheeling floor amendment process, once

NGRESS AND ITS

MEMBERS
frequent in earlier periods when there were many more open rules.

Structured rules restrict the number of amendments to those specified in
the special rule or in the report of the Rules Committee accompanying the
special rule; prohibit alterations to the specified amendments; restrict the
time for debating each amendment; and identify the specific lawmaker
who is authorized to offer an amendment to the pending bill. The increase
in structured rules, compared to the dramatic decline of open rules, is a
prime example of nontraditional lawmaking (see Box 8-3). Waivers of
points of order are commonly included in the different types of rules.
Waivers set aside technical violations of House rules to allow bills or other
matters to reach the floor.

The Emergence of Creative Rules

The Rules Committee has long been creative and imaginative in designing
new rules. As a result, it has numerous choices in the way it constructs
tailor-made special rules to advance majority party objectives. Table 8-1
focuses on the three main types of rules: open or modified open,
structured, and closed. Box 8-4 identifies several creative rules that the
committee has crafted over the years. A recent innovation of the Rules
Committee not mentioned in Box 8-4 is the so-called compound rule, a
nontraditional rule that can serve the interests of both parties.

The uniqueness of this rule is that one rule makes in order two or more
discrete measures for chamber consideration; moreover, a compound rule
specifies for each measure whether it will be considered under open,
structured, or closed procedures. In the minority, Democrats criticized the
rule as a “grab bag” procedure because the several bills made in order by a
compound rule may not have any substantive relationship to one another.
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7 Committees Workshops of
Congress

Party Leaders. Senate Judiciary Committee chairman Lindsey Graham,
R-S.C., and the ranking Democrat, Diane Feinstein, Calif., listen to the
testimony of William Barr to be the U.S. Attorney General. Senate Finance
Chairman Chuck Grassley, R-Iowa, and the panel’s ranking Democrat,
Ron Wyden, Ore., prepare for a hearing that features testimony by
Treasury Secretary Steve Mnuchin. The chair of the House Financial
Services Committee, Maxine Waters, D-Calif., talks with Representative
Joyce Beatty, D-Ohio, during a meeting of the committee. Representative
David Price, D-N.C., who heads an Appropriations Subcommittee, reviews
documents concerning border security handed to him by a professional
staff aide.
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Source: Don Wolfensberger, resident scholar, Bipartisan Policy Center,
‘Washington, DC. Wolfensberger is a former decades-long professional
staff aide and staff director of the House Rules Committee. Information
for the 114th Congress was provided by Christopher Davis, CRS expert on
Congress; Wolfensberger for the 115th.

Note: The table applies only to special rules providing for the initial
consideration for amendment of bills, joint resolutions, and significant
concurrent resolutions (e.g., budget or war related). It does not apply to
privileged resolutions considered in the House, to subsequent rules for the
same measure, to conference reports, or to special rules that only waive
points of order against appropriations bills but do not provide for
consideration in the Committee of the Whole. Rules making in order more
than one bill are counted as a separate rule for each measure made in
order (e.g., a rule providing for the consideration of four bills under closed
rules is counted as four closed rules).

Compound rules save the time of the House, rank-and-file lawmakers, and
Rules members. Debate on a compound rule is one hour—identical to that
for an open, closed, or structured rule—but its adoption brings several bills
to the floor one after the other. In contrast, the one-hour debate on a
traditional rule governs floor consideration of only one bill. A compound
rule also saves the time of the House by limiting the number of times that
the minority party can try to amend a special rule before its adoption by
the usual party-line vote of the full House. Whether Democrats or
Republicans control the House, it is common today for the Rules
Committee to announce in advance that it will provide a structured (i.e.,
“restricted”) rule and require lawmakers to submit their proposed
amendments to the committee. The committee will then review the
amendments and determine which to make in order for chamber

consideration. The requirement that all amendments be either preprinted
in the Congressional Record or submitted in advance to Rules aids the
majority party in preparing its floor strategy.

The shift to creative, or nontraditional, rules reflects several
developments. Among the most important are the wider use of multiple
referrals, which requires Rules to play a larger coordinating role in
arranging floor action on legislation; the rise of megabills hundreds of
pages in length that contain priorities the Speaker does not want picked
apart on the floor; the desire of majority party leaders to exert greater
control over floor procedures; members’ impatience with dilatory floor
challenges to committee-reported bills; members’ demand for greater
certainty and predictability in floor decision making; and efforts by
committee leaders either to limit the number of amendments or to keep
unfriendly amendments off the floor.

The rise of partisan acrimony has also triggered an increase in
nontraditional rules. Although Speakers since the mid-1990s have
promised that they would provide greater opportunities for all lawmakers
to offer floor amendments to pending legislation, that pledge has been
hard to keep. When Paul Ryan, R-Wisc., gave his 2015 inaugural address
as Speaker, he said: “Let’s open up the process. Let people participate.” It
wasn't too long before a minority Rules Democrat criticized the majority’s
overuse of closed rules. “[T]oday we have another closed rule, or, as I call
them now, Putin rules. This is the kind of process they have in Russia: no
amendments, no debate, no nothing, completely shut down. It is your way
or the highway. 44

It is too soon to assess whether the Democratic-led 116th House will
provide greater amendment opportunities for members or continue with

procedures that limit or prevent changes to its agenda priorities (see Table
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8-1 for data on special rules). Noteworthy is that Rep. Tom Cole of
OKklahoma, the ranking GOP member on Rules, commended McGovern for
“giving members on both sides of the aisle an opportunity to present the
case for their amendments to the Rules Committee and, in many cases, to
the full House.”#5 However, a key concern of the majority party is that the
minority will use an open process primarily to offer so-called “gotcha”
amendments, such as politically charged proposals crafted to cause
reelection issues for majority members or to offer amendments designed
to eviscerate the majority’s policy priorities.

As Table 8-1reveals, there were no open rules in the 115th Congress
continuing a decades-long trend restricting or preventing opportunities
for members to offer amendments.4 This pattern, provoked by
acrimonious partisanship and fierce electoral competition, occurs
regardless of which party is in the majority. Whether the majority i
Democratic or Republican, restrictive rules prevent troublesome
amendments from being offered, debated, and voted upon. As
Wolfensberger, explained, “Majority status brings with it new
responsibilities to pass the party’s priority legislation in a timely and
successful manner, and that often entails severely restricting the
amendment process on major legislation to avoid minority party

obstruction and weakening or politically embarrassing amendments.

Box 8-3 Example of a Rule from the Committee on Rules

This is a structured rule (H. Res. 27) that sets the terms for debating and
amending the Regulatory Accountability Act of 2015 (H.R. 185). This
often-used rule by either party when it controls the House limits the
number of amendments, even naming the members in the Rules
Committee report on H. Res. 27 who may offer the relatively few

amendments made in order. The House adopted H. Res. 27 on January
13, 2015, by a vote of 242 to 180.

Resolved, That at any time after the adoption of this resolution the
Speaker may, pursuant to clause 2(b) of rule XVIII, declare the House
resolved into the Committee of the Whole House on the state of the Union
for consideration of the bill (H.R. 185) to reform the process by which
Federal agencies analyze and formulate new regulations and guidance
documents. The first reading of the bill shall be dispensed with. All points
of order against consideration of the bill are waived. General debate shall
be confined to the bill and shall not exceed one hour equally divided and
controlled by the chair and ranking minority member of the Committee on
the Judiciary. After general debate the bill shall be considered for
amendment under the five-minute rule. The bill shall be considered as
read. All points of order against provisions in the bill are waived. No
amendment to the bill shall be in order except those printed in part A of
the report of the Committee on Rules accompanying this resolution. Each
such amendment may be offered only in the order printed in the report,
may be offered only by a Member designated in the report, shall be
considered as read, shall be debatable for the time specified in the report
equally divided and controlled by a proponent and an opponent, shall not
be subject to amendment, and shall not be subject to a demand for
division of the question in the House or in the Committee of the Whole. All
points of order against such amendments are waived. At the conclusion of
consideration of the bill for amendment the Committee of the Whole shall
rise and report the bill to the House with such amendments as may have
been adopted. The previous question shall be considered as ordered on the
bill and amendments thereto to final passage without intervening motion
except one motion to recommit with or without instructions.
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Source: Congressional Record, 114th Cong., 1st sess., January 13, 2015,
H237-H248.

In summary, rules establish the conditions under which most major bills
are debated and amended. They determine the length of general debate,
permit or prohibit amendments, and often waive points of order. Writing
the rules is the majority party’s way of ensuring that measures reach the
floor under terms favorable to the party’s preferred outcomes. Put
differently, the majority party limits and structures the votes to get the
legislative and political results it intends, keeping the two Congresses in
mind. In this era of message politics and partisan polarization, innovative,
nontraditional rules can both protect majority party members from
casting electorally perilous votes or, alternatively, make amendments in
order that appeal to diverse party constituencies.

Box 8-4 Examples of Creative Rules

Queen-of-the-Hill Rule

« Under this special rule, a number of major alternative amendments—
each the functional equivalent of a bill—are made to the underlying
legislation, with the proviso that the substitute that receives the most
votes is the winner.

« If two or more alternatives receive an identical number of votes, the
last one voted upon is considered as finally adopted by the
membership.

Self-Executing Rule

« This special rule provides that when the House adopts a rule, it has

also agreed simultaneously to amend the underlying bill made in
order by the special rule.
This rule is used for various reasons, such as reconciling the policies

recommended by multiple committees, correcting procedural or
Budget Act violations, or making changes in the base bill to pick up
votes to enact the measure.

‘Whether this rule is controversial or not usually depends on the
nature of the policy being agreed to in the “two-(or more)-for-one”
vote.

Structured Rule

 The essential feature of the structured rule is that it limits the
freedom of members to offer germane amendments to the bills made
in order by those rules. The only amendments permitted are those
designated in the special rule or in the Rules Committee report to
accompany the procedural rule (see Box 8-3 for an example of a

structured rule). The number of structured rules has increased since
the 1980s. The majority party uses these rules to minimize debate,
prevent unwanted amendments, and maximize its ability to mobilize
winning majorities.

Rank-and-file members often rail against these rules because they
restrict their opportunities to amend committee-reported measures or
majority party initiatives.

Multiple-Step Rule

« This type of rule facilitates an orderly amendment process.
« One variation is for the Rules Committee to first report a rule that
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regulates general debate on a bill and then report another follow-on
rule to govern the amending process to the measure.

« Another variation is for the Rules Committee to state publicly that if a
measure encounters difficulties on the floor, the panel will report a
subsequent rule that limits time for further debate or further
amendments.

Suspension Day Rule

« This type of rule authorizes the Speaker to entertain motions to
suspend the rules on days other than Monday, Tuesday, or
‘Wednesday.

Dislodging a Bill From Committee

Committees do not necessarily reflect the point of view of the full
chamber. What happens when a standing committee refuses to report a
bill or when the Rules Committee does not grant a rule? To circumvent
committees, members have at least three options: the discharge petition,
the Calendar Wednesday rule, and the ability of the Rules Committee to
extract a bill from committee. However, these tactics are rarely employed
and seldom successful. (As of this writing, the aforementioned Consensus
Calendar has yet to be used in the 116th House.)

The discharge petition permits the House to relieve a committee of
jurisdiction over a stalled measure. This procedure also provides a way for
the rank and file to force a bill to the floor, even if the majority leadership,
the committee chair, and the Rules Committee oppose it. If a committee
does not report a bill within thirty legislative days after the bill was

referred to it, any member may file a discharge motion (petition), which
requires the signature of 218 members, a majority of the House. Once the
signatures are obtained, the discharge motion is placed on the Discharge
Calendar for seven days. House rules then stipulate that the Speaker is
required to schedule consideration of the privileged discharge motion
within two legislative days after a member who signed the petition
announces to the House his or her intention to offer the motion. Since
1910, when the discharge rule was adopted, only rarely (fewer than five
times) have discharged measures ever become law. Its threatened or
actual use, particularly as the number of signatures closes in on 218, may
stimulate a committee to act on a bill and the majority leadership to
schedule it for floor action. In mid-June 2015, when an immigration
reform discharge petition appeared certain to attract the required
signatures, Speaker Paul Ryan’s office announced that the House will
consider “two bills next week that will avert the discharge petition and
resolve the border security and immigration issues.”

The discharge rule also applies to the Rules Committee. A motion to
discharge a rule (a simple resolution) from the Rules Committee is in
order after seven legislative days, instead of thirty days, as long as the
legislation made in order by the rule has been in the committee of
jurisdiction for thirty days. House adoption of the discharged rule
establishes the conditions for debating and amending—if any are
permitted—the measure made in order by the discharge procedure.

The discharge procedure is rarely successful as a lawmaking device largely
because members are reluctant to second-guess committees, to write
legislation on the floor without the guidance of committee hearings and
reports, and to use a procedure that may one day be used against
committees on which they serve. Moreover, 218 signatures are not easy to
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obtain. The Speaker, too, is not reluctant to pressure majority party
members who sign discharge petitions to remove their names because
their actions could jeopardize the majority’s control of the floor schedule.
If majority lawmakers add or refuse to remove their names, the message
being sent, according to Representative Cole, is that “you’re thumbing
your nose at your own leadership.™#8 Unwanted consequences might
result for majority members who refuse to heed their leader’s advice, such
as being bypassed for a committee chairmanship. Occasionally, the
minority party will use discharge petitions for campaign purposes,
castigating vulnerable majority-party members for failing to sign these
petitions, which are supported by many voters in their district.4%

Adopted in 1909, the Calendar Wednesday rule provides that on
‘Wednesdays, committees may bring up from the House Calendar or Union
Calendar their measures that have not received a rule from the Rules
Committee. However, the clerk will not call committees on Wednesdays
unless the committee chair gives notice on Tuesday that he or she will seek
recognition to call up a measure under the rule. Calendar Wednesday is
cumbersome to employ, seldom used, and generally dispensed with by
unanimous consent. Since 1943, fewer than fifteen measures have been

enacted into law under this procedure.52

Finally, the Rules Committee has the power of extraction. The committee
can propose rules that make bills in order for House debate even if the
bills have been neither introduced nor reported by standing committees.
Based on an 1895 precedent, this procedure is akin to discharging
committees without the required 218 signatures. It stirs bitter controversy
among members who think it usurps the rights of the other committees,
and therefore, it is seldom used.

House Floor Procedures

The House meets Monday through Friday, often convening at noon. In
practice, it conducts the bulk of its committee and floor business during
the middle of the week (to accommodate the so-called Tuesday to
Thursday Club of members who go home to their constituencies every
weekend). At the beginning of each day’s session, bells ring throughout the
Capitol and the House office buildings, summoning representatives to the
floor. The bells also notify members of votes, quorum calls, recesses, and
adjournments. Typically, the opening activities include a daily prayer;
approval of the Journal (a constitutionally required record of the previous
day’s formal proceedings); recitation of the Pledge of Allegiance; receipt of
messages from the president (such as a veto message) or the Senate;
announcements, if any, by the Speaker; and one-minute speeches by
members on any topic. On Mondays through Thursdays, a period of
morning-hour debate takes place after the opening preliminaries but
before the start of formal legislative business.

After these preliminaries, the House generally begins considering
legislation. For a major bill, a set pattern is observed: adopting the rule,
convening in the Committee of the Whole, allotting time for general
debate, amending, voting, and moving the bill to final passage.

Adoption of the Rule

The Speaker, after consulting other majority party leaders and affected
committee chairs, generally decides when the House will debate a bill and
under what kind of rule. Speakers rely on their majority leader to help
draft and manage the floor agenda. When the scheduled day arrives, the
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Speaker recognizes a majority member of the Rules Committee for one
hour to explain the rule’s contents. By custom, the majority member yields
half the time for debate only to a minority member of the Rules
Committee. At the end of the debate, which may take less time than the
allotted hour, the House votes on the previous-question motion. Its
approval brings the House to an immediate vote on the rule. Rejection of
the previous question (a rare occurrence) could allow the minority party
an opportunity to amend the rule.

Opponents of a bill can try to defeat the rule and avert House action on the
bill itself. But rules are rarely defeated because majority party members
generally vote with their leaders on procedural votes, and the Rules
Committee is sensitive to the wishes of the House. Nancy Pelosi never lost
a rule during her first years as Speaker (2007-2011), nor did Speaker
Boehner (2011-Oct 2015) or Speaker Ryan (2015-2019). During the
lengthy Speakership of Dennis Hastert, R-Ill. (1999—2007), the House
rejected only two rules offered by the Rules Committee, largely because of
divisions within the majority party. Procedural votes are usually party line
votes. Once the rule is adopted, the House is governed by its provisions.
Most rules state that “at any time after the adoption of [the rule] the
Speaker may declare the House resolved into the Committee of the
Whole.”

Committee of the Whole

The Committee of the Whole House on the state of the Union is a
parliamentary artifice that the House borrowed long ago from the British
House of Commons. Its function in the contemporary House is to expedite
consideration of legislation and to promote member involvement in
general debate and the amendment process, if amendments are permitted

by the special rule. It is simply the House in another form with different
rules. For example, a quorum in the Committee of the Whole is only one
hundred members, compared with 218 for the full House. Debate on
amendments is governed by the five-minute rule rather than the one-hour
rule that applies in the House. By custom, Speakers never preside over the
committee; they always appoint a majority party colleague to act as chair
of the committee, which then begins general debate of a bill.

General Debate

A rule from the Rules Committee specifies the amount of time, usually one
to two hours, for a general discussion of the bill under consideration.
Controversial bills require more time, perhaps four or more hours. Control
of the time is divided equally between the majority and minority floor
member of the

managers—usually the chair and ranking minor

committee that reported the legislation. (When bills are referred to more
than one committee, a more complex division of debate time is allotted
among the committees that had jurisdiction over the legislation.) The
majority floor manager’s job is to guide the bill to final passage; the
minority floor manager may seek to amend or kill the bill.

After the floor managers have made their opening statements, they parcel
out several minutes to colleagues on their side of the aisle who wish to
speak. General debate rarely lives up to its name. Most legislators read
prepared speeches. Give-and-take exchange occurs infrequently at this
stage of the proceedings.

The Amending Phase
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The amending process is the heart of decision making on the floor of the
House. It allows interested lawmakers an opportunity to amend proposed
legislation. Amendments determine the final shape of bills and often
dominate public discussion. Former representative Henry J. Hyde, R-Ill.,
for example, repeatedly and successfully proposed amendments barring
the use of federal funds for abortions. Hyde’s 1977 antiabortion
amendment remains today a regular provision of many public laws.

If there is an open process in the Committee of the Whole, amendments
are considered under the five-minute rule, which gives the sponsor five
minutes to defend it and an opponent five minutes to speak against it. The
amendment then may be brought to a vote. Amendments are routinely
debated for more than ten minutes, however. Legislators gain the floor by
saying, “I move to strike the last word,” or, “I move to strike the requisite
number of words.” These pro forma amendments, which make no
alteration in the pending matter, simply serve to give members five
minutes of debate time. An open process permits amendments
(“sweeteners”) that attract bipartisan support from many lawmakers;
conversely, offering many amendments can be an effective dilatory tactic
of the minority party.

To “filibuster by amendment” is virtually impossible today given the Rules
Committee’s prerogative of issuing closed, structured, or other clamp-
down rules. To allow controversial and politically charged amendments on
the floor would require the Speaker’s approval. Gone are the days when
measures, such as defense authorization bills, would be subject to many
days of debate as well as an open, bipartisan amendment process.

Consider “that from 1991 through 2010, amendments approved with
bipartisan majorities made up one of every six amendment votes in the

House. Since 2011, they have been only one of every 20 such votes.”>* This

MEMBERS

change highlights a significant decline in the influence of cross-party
amending activity, a reflection of the prominence of partisan polarization
in the chamber. The House Parliamentarian emeritus wrote that the
majority party’s intent is to “minimize spontaneous debate” and
amendments and “to maximize [m]ajority party voting majorities” in

“furtherance of time and issue certainty.™

In the amending phase, the interconnection of the two Congresses is
evident: Amendments can have electoral as well as legislative
consequences. Floor amendments enable lawmakers to take positions that
enhance their reputations with the folks back home, put opponents on
record, and shape national policy. For example, “put-them-on-the-spot
amendments,” as one representative dubbed them, can be artfully
fashioned by minority lawmakers to force the majority to vote on
controversial issues, such as gun control, immigration reform, or climate
change that can be used against them in the next campaign.33 The
majority party’s control of the Rules Committee minimizes the use of this
tactic because the panel “scripts” the amendment process by issuing
structured rules. Recall that structured rules block spontaneous
amendments and debates on issues that might stymie passage of the
majority party’s priorities.

Voting

Before passage of the 1970 Legislative Reorganization Act, the Committee
of the Whole adopted or rejected amendments by voice votes or other
votes with no public record of who voted and how. Today, any legislator
supported by twenty-five colleagues can obtain a recorded vote. (The
member who requested a recorded vote is counted as one of the twenty-
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five who rise to be counted by the chair.)

Since the installation of an electronic voting system in 1973, members can
insert their personalized cards (about the size of a credit card) into one of
more than forty voting stations on the floor and press the “Yea,” “Nay,” or
“Present” button. A large electronic display board behind the press gallery
provides a running tally of the total votes for or against a motion. The

voting tally, said a representative, is watched carefully by many members:

I find that a lot of times, people walk in, and the first
thing they do is look at the board, and they have key
people they check out, and if those people have voted
“aye,” they go to the machine and vote “aye” and walk
off the floor.

But I will look at the board and see how [members of the state
delegation] vote, because they are in districts right next to me,
and they have constituencies just like mine. I will vote the way I
am going to vote except that if they are both different, I will go up
and say “Why did you vote that way? Let me know if there is

something I am missing.”3%

After all pending amendments have been voted on, the Committee of the
‘Whole rises. The chair hands the gavel back to the Speaker, and a quorum
once again becomes 218 members.

Recommit and Final Passage

As specified in the rule, the full House must review the actions of its agent,

the Committee of the Whole. The Speaker announces that under the rule,
the previous question has been ordered, which means, in this context, that
no further debate is permitted on the bill or its amendments. The Speaker
then asks whether any representative wants a separate vote on any
amendment adopted in the Committee of the Whole. If not, all of the
amendments agreed to in the committee will be approved.

The next important step is the motion to recommit, which provides a way
for the House to return, or recommit, the bill to the committee that
reported it. The motion to recommit has two forms: (1) the rarely used
“straight” motion to return the measure to committee (which effectively
Kkills it) and (2) a motion to recommit with instructions that the committee
report “forthwith,” which means the bill never really leaves the House. If
this form of the motion is adopted, the bill, as modified by the
instructions, is automatically before the House again. By precedent, either
form of the motion is always made by a minority party member who
opposes the legislation. Each form of the motion is also subject to ten
minutes of debate, five per side. Recommittal motions are usually not
successful because they are so heavily identified as an opposition party
prerogative, but they do serve to protect the rights of the minority.

Recent Congresses have seen a change in the major purposes of the
motion to recommit. Although still employed by the minority party to
force the House to vote on its alternative policy proposal (the
“instructions” in this motion), the motion to recommit is now frequently
employed to achieve two political purposes: (1) to defeat, delay, or weaken
majority party policies, and (2) to force vulnerable majority lawmakers to
vote on amendments that might damage their reelection chances back
home if they do not vote for the minority proposal. These motions are
usually rejected on party-line votes.
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In the early days of the 116th House, however, the GOP minority had some
success politically in offering motions to recommit. To the dismay of
Speaker Pelosi, a strong advocate of party unity, about two dozen of her
newly elected members voted several times for GOP motions to recommit
early in 2019. The motions were targeted strategically to encourage
vulnerable Democrats from swing districts to vote with the Republicans.
Majority Leader Hoyer and Majority Whip James Clyburn, S.C.,
“personally told freshmen they may side with Republicans [on
recommittal motions], as long as Democrats don’t lose the overall vote—
breaking a years-long precedent among party leaders in the majority.”53
Republicans even scored a big win when one of their motions to recommit
was adopted, something that had not occurred since 2010.

The winning GOP motion declared that it is in “the national security
interest of the United States to combat anti-Semitism around the
world.”3 The motion was adopted overwhelmingly by the House (424
yeas to 0 nays). This example illustrates how motions to recommit,
whether proposed by a Democratic or Republican minority, can be
politically weaponized. In this instance, a freshman Democrat, six years
before she was elected to the 116th House, had written a tweet critical of
Israel. Once the tweet was disclosed, the freshman lawmaker publicly
apologized for her comments. Even so, GOP campaign strategists began to
use the member’s tweet, as well as controversial comments by other newly
elected Democratic freshmen, “to demonize Democrats well in advance of
the 2020 elections by painting them” as radicals who support risky
policies.5” When a second minority motion to recommit was adopted
concerning background checks for gun sales, it provoked significant
consternation within Democratic ranks. Newspaper headlines, for
instance, referred to the intraparty disharmony as a “blowup,” “rebellion,”
58

or “struggles over party unity.

NGRESS AN

If the motion to recommit with instructions is adopted, the minority
proposal is incorporated into the bill. If it is rejected, as usually occurs, the
Speaker will declare, “The question is on passage of the bill.” Passage of
the measure, by the House in this case, marks about the halfway point in
the lawmaking process. The Senate must also approve the bill, and its
procedures are strikingly different from those of the House. It is an
institution noted for protecting the rights of the minority—hence its
reliance on the unanimous consent of all senators to accomplish much of
the chamber’s business.

Scheduling in the Senate

Compared with the larger and more clamorous House, which needs and
follows well-defined rules and precedents, the Senate operates more
informally. And unlike the House, where the rules permit a determined
majority to make decisions, the Senate’s permissive rules emphasize
individual prerogatives (freedom to debate and to offer amendments,
including nonrelevant amendments) and minority rights (those of the
minority party, a faction, or even a single senator). “The Senate,” said one
member, “is run for the convenience of one Senator to the inconvenience
of 99.73% No wonder some commentators say the Senate has only two rules
(unanimous consent and exhaustion) and three speeds (slow, slower, and
slowest). As a former senator said, “The only thing it’s easy to do in the
Senate is slow things down. The Senate is 100 human brake paclsf""f0

In brief, the Senate’s rules, practices, and traditions, especially its sixty-
vote requirement under Rule XXII to bring debate to a close on measures
or matters (e.g., nominations or treaties) make it a supermajority rule
institution compared with the majority rule House. Stated differently,
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minority rule (by one senator, a small group, or the minority party) is a
core feature of the Senate.

The scheduling system for the Senate appears relatively simple. There is a
Calendar of Business on which are listed public and private bills reported
by the committees and a separate Executive Calendar for treaties and
nominations. The Senate has nothing comparable to the scheduling duties
of the House Rules Committee, and the majority and minority leadership
actively consult about scheduling. The Senate major
responsible for setting the agenda. “If there’s any power in this job,” said

Senate majority leader Mitch McConnell, R-Ky., “it’s the power to
61

eader is

schedule, to decide what you're going to do or not do.”* The majority
leader is aided in controlling scheduling by the priority given him when he
seeks recognition on the floor. What this means is that if several senators
are seeking recognition from the presiding officer and the majority leader
is among them, the chair will always give preference to the majority
leader.

Despite the Senate’s smaller size, establishing a firm agenda of business is
harder in the Senate than in the House. As a majority leader once said,

The ability of any Senator to speak without limitations
makes it impossible to establish total certainty with
respect to scheduling. When there is added to that the
difficulty and very demanding schedules of 100
Senators, it is very hard to organize business in a way

that meets the convenience of everybody.

Legislation typically reaches the Senate floor in two ways: by unanimous

NGRESS AND ITS

MEMBERS

consent or by motion. But senators, too, can also force Senate
consideration of their proposals by offering them as nonrelevant
amendments to pending business. Unanimous-consent agreements are of
utmost importance to the smooth functioning of the Senate.

Unanimous-Consent Agreements

The Senate frequently dispenses with its formal rules and instead follows
negotiated agreements submitted to the Senate for its unanimous approval
(see Box 8-5 on unanimous-consent agreements). The objectives are to
expedite work in an institution known for extended debate, to impose
some measure of predictability on floor action, and to minimize dilatory
activities. As a party floor leader observed,

‘We aren’t bringing [measures] to the floor unless we
have [a unanimous consent] agreement. We could bring
child-care legislation to the floor right now, but that
would mean two months of fighting. We want to
maximize productive time by trying to work out as much
as we can in advance [of floor action].§3

It is not uncommon for party leaders to negotiate piecemeal unanimous-
consent agreements—limiting debate on a specific amendment, for
example—and to hammer them out in public on the Senate floor.

Unanimous-consent agreements (also called time limitation agreements)
limit debate on the bill, any amendments, and various motions.
Occasionally, they specify the time for the vote on final passage and
typically impose constraints on the amendment process. The Senate’s
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Library

‘Committees have been fixtures of the House and Senate from its earliest
days. Sometimes they dominate policymaking. In his classic 1885 study,
‘Woodrow Wilson, wrote that “Congress in session is Congress on public

exhibition, whilst Congress in its committee-rooms is Congress at work.”
Wilson described committees as autonomous “little legislatures.” Wilson’s
view held true throughout much of the twentieth century when powerful
committee chairs, selected by a rigid system of seniority, exercised
significant independent power. During this period, party leaders exercised
limited authority, as lawmakers primarily looked to committees to achieve
their legislative and political goals.

Today, Wilson would have to modify his characterization of committees.
At least since 1995, political parties and leaders (Chapter 6) have become
the principal actors on many of the most significant matters that come
before the Congress. Committees still play an important role, but their
influence has waned over time. Power has become so concentrated in top
party leaders that many committee chairs as well as rank-and-file
lawmakers would like to see reform. Party leaders today often bypass
committee consideration of legislation, craft priority legislation in secret,
limit or prevent debate and amendment opportunities on the floor, and
constrain the policymaking role of rank-and-file lawmakers. Frustration
with the centralization of power in party leaders is especially evident in the
House. Committee leaders, caucuses (e.g., the House’s bipartisan Problem
Solver’s Caucus), and individual lawmakers advocate and support changes
to strengthen their policy-making role (e.g., see below, the Select
Committee on the Modernization of Congress). Congress’s committees
serve two broad purposes: individual and institutional. Individually,
lawmakers are able to use their committee assignments to benefit their
constituents. “As far as I can see, there is really only one basic reason to be
on a public works committee,” admitted a House member. “Intellectual

stimulation” is not it. “Most of all, I want to be able to bring home projects
to my distriet.”2

Legislators fully understand the connection between their committee
assignments and their influence over the funding of federal projects that
can help their reelection. Lawmakers can claim credit back home for
obtaining federal funding for projects (roads and bridges, for example) in
their district or state. At the start of the 116th Congress (2019—2020),
sixteen freshmen (12 Democrats and 4 Republicans) obtained assignment
to the Transportation and Infrastructure Committee, an excellent vantage
point for delivering tangible benefits to constituents.

Committees also enable legislators to utilize or develop expertise in areas
that interest them. A former teacher, for example, may seek assignment to
the committee overseeing education policy. And some panels, such as the
tax and appropriations committees, enable members to wield personal
influence among their colleagues. In particular, the Appropriations panel
controls the distribution of discretionary federal money (over $1 trillion in
2019). For much of congressional history, members sought seats on the
House Committee on Appropriations because, as one GOP leader

explained, they “instantaneously . . . have a host of new friends.”3

Institutionally, committees are the centers of policy making, oversight of
federal agencies, and public education (largely through the hearings they
hold). By utilizing division of labor, the House and Senate are able to
consider dozens of proposed laws simultaneously. Without committees, a
legislative body of 100 senators and 441 House members# could not
handle biennially the roughly 10,000 bills and nearly 100,000
nominations, a $4.1 trillion national budget, and a limitless array of
controversial issues. Although floor actions often refine legislation,
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unanimous-consent agreements are functional equivalents of special rules
from the House Rules Committee. Both waive the rules of their respective
chambers and must be approved by the members—in one case by majority
vote and in the other by unanimous consent. These accords are binding
contracts and can be terminated or modified only by another unanimous-
consent agreement. The Senate’s two party leaders and their top aides
often negotiate, draft, and circulate unanimous-consent agreements
privately before they are propounded on the floor. The House Rules
Committee hears requests for procedural rules in public sessions, but the
rule itself is the product of the majority leadership.

Ways to Extract Bills From
Committee

If a bill is blocked in committee, the Senate has several ways to obtain
floor action. Senators could transform a bill stuck in committee into a
relevant or nonrelevant floor amendment and offer it to a measure
pending on the floor; employ Senate Rule XIV to bypass the committee
stage by placing a measure on the Senate’s legislative calendar; suspend
the rules; or discharge a bill (or nomination) from committee. Only the
first two procedures are effective; the other two are somewhat difficult to
employ and seldom succeed. Motions to suspend the rules require one-
day’s notice in writing (published in the Congressional Record) specifying
the precise rule to be suspended. The motion is debatable and requires a
two-thirds vote for adoption. The Senate’s formal discharge procedure is
little used because of its cumbersome requirements, such as a layover
stipulation.

A widely used prerogative of senators is offering nongermane

amendments to legislation under floor consideration. Because the Senate
has no general germaneness (or relevancy) rule, senators can take an
agriculture bill that is stuck in committee, draft it as a nonrelevant floor
amendment, and offer it to a pending health bill. “Amendments may be
made,” Thomas Jefferson noted long ago, “so as to totally alter the nature
of the proposition.” Unanimous-consent agreements can limit or prohibit
nonrelevant amendments. There are other circumstances under which
senators may not offer nongermane amendments, such as during
consideration of reconciliation legislation as prescribed by the Budget Act
of 1974. But the ability to offer nongermane amendments has long
afforded individual senators far greater ability to bypass committees than
their House counterparts enjoy.

Box 8-5 Example of a Unanimous-Consent Agreement

Ordered, That on Wednesday, January 28, 2015, at 2:30 p.m., the Senate
resume consideration of S. 1, a bill to approve the Keystone Pipeline, and
proceed to vote in relation to the following amendments in the order
listed:

+ —Cardin Amdt. No. 75;

+ —Peters Amdt. No. 70;

+ —Sanders Amdt. No. 23;

+ —Cruz Amdt. No. 15;

+ —Merkley Amdt. No. 125;

+ —Moran Amdt. No. 73;

+ —Whitehouse Amdt. No. 148;

+ —Daines Amdt. No. 132;

+ —Coons Amdt. No. 115;

+ —Collins Amdt. No. 35;

+ —Carper Amdt. No. 120;
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+ —Murkowski Amdt. No. 166;

+ —Heitkamp Amdt. No. 133;

+ —Gillibrand Amdt. No. 48;

+ —Barrasso Amdt. No. 245;

» —Cardin Amdt. No. 124;

« —Daines Amdt. No. 246;

+ —Burr Amdt. No. 92, as modified.

Ordered further, That all amendments listed above be subject to a 60 vote
affirmative threshold for adoption and that no second degree amendments
be in order to the amendments; provided, that there be 2 minutes of
debate equally divided between each vote; provided further, that all votes
after the first in the series be 10 minute votes.

Ordered further, That with respect to S. 1, the filing deadline for first

degree amendments be 3 p.m. on Monday, January 26, 2015, and the
filing deadline for second degree amendments be 5 p.m. on Monday,

January 26, 2015.

Ordered further, That with respect to the motions to invoke cloture on
Amendment No. 2, offered by the Senator from Alaska (Ms. Murkowski),
to S.1...the mandatory quorum required under Rule XXII be waived.
(Jan. 23, 26, 27, 2015.)

Source: U.S. Senate, Calendar of Business, January 28, 2015, p. 2.

Senators can also bypass the referral of measures to committee by
invoking one of the chamber’s formal rules (Rule XIV). Typically, when
senators introduce bills or joint resolutions (or when bills or joint
resolutions are passed by the House and sent to the Senate), they are
referred to the appropriate committee of jurisdiction. Rule XIV specifies

that those measures are to be read twice by title on different legislative
days before they are referred. If a senator interposes an objection after the
first reading and again the next day after the second reading, the bill or
joint resolution is automatically placed on the Senate’s Calendar of
Business (see Box 8-6 for how Rule XIV works). Although not used for the
vast majority of measures, Rule XIV is increasingly invoked on party
issues of high priority. The majority leader, for example, may employ it to
circumvent committees because no time is available for a lengthy
committee review or because he wants an issue ready to be called up at his
discretion. As Sen. Lamar Alexander, R-Tenn., noted, “From the 103rd to
the 109th Congress, Rule XIV to bypass [committees] was used on average
24 times per Congress. This was shattered in the 110th Congress when it

was used 57 times.”04

Senate Floor Procedures

The Senate, like the House, often convenes at noon, sometimes earlier, to
keep pace with the workload. Typically, it opens with a prayer, followed by
the Pledge of Allegiance and then leaders’ time (usually ten minutes each
to the majority leader and the minority leader to discuss various issues). If
neither leader wants any time, the Senate typically either permits
members who have requested time to make their statements, or it resumes
consideration of old or new business under the terms of a unanimous-
consent agreement. The Senate, too, must keep and approve the Journal
of the previous day’s activities. Commonly, the Journal is “deemed
approved to date” by unanimous consent when the Senate adjourns or
recesses at the end of each day.
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Normal Routine

For most bills, the Senate follows four steps:

1. The majority leader secures the unanimous consent of the Senate to
an arrangement that specifies when a bill will be brought to the floor
and the conditions for debating it.

2. The presiding officer recognizes the majority and minority floor
managers for opening statements.

3. Amendments are then in order, with debate on each amendment
regulated by the terms of the unanimous-consent agreement.

4. Aroll call vote takes place on final passage.

As in the House, amendments in the Senate serve various purposes. For
example, floor managers might accept “as many amendments as they can
without undermining the purposes of the bill, in order to build the
broadest possible consensus behind it.”®5 Some amendments are drafted
with the two Congresses in mind. Such amendments are often designed to
embarrass members who must vote against them. “My amendment can be
characterized as a ‘November amendment,” remarked a Republican
senator, “because the vote . . . will provide an opportunity for Senators to
go home and say, ‘I voted to reduce Federal taxes” and ‘I voted to cut
Federal spending.”’® Senate Democrats, like their GOP colleagues, make
“use of amendments to strike a contrast with [the other party’s]

policies.”7

Unless constrained by some previous unanimous-consent agreement or
filibusters that block the offering of amendments, senators generally have
the right to offer an unlimited number of floor amendments. In recent
Senates, however, there has been a drop-off in the number of Senate
amendments considered. Democratic and Republican majority leaders

have taken steps to inhibit Senators of their party from offering

amendments.%8 Various reasons account for the drop-off, such as the
leader’s preference to concentrate on nominations rather than legislative
issues as well as the desire to protect vulnerable party members from
taking difficult votes in a period of close competition for majority control
of the Senate.

Box 8-6 Senate Rule XIV: Bypassing Committee Referral

MEASURES READ THE FIRST
TIME—S. 338 AND S. 339

Mr. CORNYN. Mr. President, I understand that there are two bills at the
desk, and I ask for their first reading en bloc.

The PRESIDING OFFICER. The clerk will report the bills by title for the
first time.

The assistant legislative clerk read as follows:

ADill (S. 338) to permanently reauthorize the Land and Water
Conservation Fund.

ADill (S. 339) to repeal the Patient Protection and Affordable Care Act and
the Health Care and Education Reconciliation Act of 2010 entirely.

Mr. CORNYN. Mr. President, I now ask for a second reading, and I object
to my own request en bloc.

The PRESIDING OFFICER. Objection having been heard, the bills will be
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read for the second time on the next legislative day.

Source: Congressional Record, February 2, 2015, S702.

MEASURES PLACED ON THE
CALENDAR—S. 338 AND S. 339

Mr. MCCONNELL. I understand there are two bills at the desk due for a
second reading.

The PRESIDING OFFICER. The clerk will read the bills by title for the
second time.

The legislative clerk read as follows:

ADill (S. 338) to permanently reauthorize the Land and Water
Conservation Fund.

ADill (S. 339) to repeal the Patient Protection and Affordable Care Act and
the Health Care and Education Reconciliation Act of 2010 entirely.

Mr. MCCONNELL. Mr. President, in order to place the bills on the
calendar under the provisions of rule XIV, I object to further proceedings
en bloc.

The PRESIDING OFFICER. Objection is heard. The bills will be placed on
the calendar.

Source: Congressional Record, February 2, 2015, S702; Congressional
Record, February 3, 2015, S707.

Recent majority leaders have increasingly used their right of first
recognition on the floor to “fill the amendment tree,” an important
departure from Senate tradition and practice. The amendment tree refers
to a chart that imposes a limitation on the number of amendments to a
measure that may be offered and pending at the same time. Using the
right of first recognition, the majority leader can offer amendment after
amendment until the so-called “amendment tree” is filled. Once the
amendment tree is filled, no other senator may offer amendments—that is,
the amending process is frozen “until action is taken to dispose of one or
more of those already pendingf’gg

This practice is controversial and angers many lawmakers, especially those
in the minority. When he was majority leader (2007-2015), Harry Reid,
D-Nev., employed tree-filling far more than his Democratic or Republican
predecessors. Majority Leader McConnell also employs tree-filling. Tree-
filling largely reflects two general and overlapping developments:
heightened partisan conflict in the chamber and wider use of amendments
by the minority party for political message sending.

Understandably, members of the minority party (as well as some in the
majority) criticize the majority leader for undermining the unique
deliberative character of the Senate by preventing Senators of either party
from offering their amendments. From the majority leader’s perspective,
tree-filling is done for several specific purposes, such as blocking
unwanted, nonrelevant amendments; protecting vulnerable party
colleagues from voting on amendments crafted to cause them electoral
problems; or promoting negotiations with the opposition so an accord
might be reached on the number of amendments each side is willing to
vote on. If an accord is reached, the majority leader would drop some or
all of his amendments, opening places on the tree for others to offer their

1:46 AM
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amendments.

In the Senate, a bill is brought to a final vote whenever senators stop
seeking recognition to talk. Unlike the House, the Senate has no motion to
end debate and bring a measure or matter to a vote. This can be a long
process, particularly in the absence of a unanimous-consent agreement.
On some bills, unanimous-consent agreements are foreclosed because of
deliberate obstructive tactics, particularly the threat or use of the filibuster
(extended debate). In these instances, bills cannot be voted upon until the
filibuster has ended through, for instance, use of Rule XXII's cloture
(closure of debate) procedure.

Holds, Filibusters, and Cloture

The old-style filibuster has long been associated with the 1939 movie Mr.
Smith Goes to Washington, which featured a haggard Jimmy Stewart
conducting a dramatic solo talkathon on the floor of the Senate to inform
the public about political wrongdoing. In its new incarnation, the filibuster
is usually threatened more than executed. Filibuster threats gain a senator
bargaining power and negotiating leverage.

Today, the mere threat to filibuster is sufficient to block action on many
bills or nominations, in large measure because it is so hard to mobilize
sixty votes to invoke cloture (closure of debate). Moreover, cloture is a
time-consuming procedure (three to five days) that impedes the Senate’s
ability to process its extensive workload.

Filibustering techniques involve many blocking tactics besides extended
debate in which senators might hold the floor for hours of endless
speeches. In today’s polarized Senate, senators skillfully exploit rules to

wage filibusters. For example, senators might offer scores of amendments,
raise many points of order, or demand numerous and consecutive roll call
votes. Holds also function as a form of “silent filibuster.”

Holds

Long an informal custom, a hold permits one or more senators to block
floor action on measures or matters by asking their party leaders not to
schedule them. A hold, explained Sen. Charles E. Grassley, R-Iowa, is “a
notice by a Senator to his or her party leader of an intention to object to
bringing a bill or nomination to the floor for consideration.”” The
majority leader decides whether or for how long to honor a colleague’s
hold. The power of holds is grounded in the implicit threat of senators to
conduct filibusters or to object to unanimous-consent agreements.

Holds have come under criticism because they often lead to delays or even
the death of measures or nominations. Originally intended as a way for
senators to get information about when the majority leader planned action
on a measure, holds have become devices for senators to delay or kill
measures and nominations or to extract concessions on other matters. For
instance, Sen. Joe Manchin, D-W.Va., placed a hold on a nominee to serve
on the Federal Communications Commission (FCC). The senator wanted
the FCC to expedite the wiring of high-speed broadband service to homes
in his state’s rural areas. Senator Manchin lifted his hold when the FCC

complied with his request.2

Filibusters and Cloture

The right of extended debate is unique to the Senate. Any senator or group
of senators can talk continuously in the hope of delaying, modifying, or
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defeating legislation. In the view of Sen. Robert C. Byrd, D-W.Va., one of
the foremost parliamentary experts in the history of the Senate, the
filibuster is the “main cornerstone of the Senate’s uniqueness.” It is a
“necessary evil,” he said, but it “must be tolerated lest the Senate lose its
special strength and become a mere appendage of the [majority rule]
House of Representatives.””2 To be sure, there are Senators and many
others, including President Donald Trump, who advocate for abolishing or
greatly restricting the filibuster.

Most measures can be subject to at least two primary filibusters: the first
on the motion to take up the legislation and the second on the
consideration of the bill itself. Double filibusters underscore the expansive
scope of minority rights that characterizes Senate procedure. Importantly,
however, a number of laws, including trade and budget reconciliation
measures, restrict a senator’s right to extended debate. As a former Senate
parliamentarian explained, “We have on the books probably a couple
hundred laws that set up specific legislative vehicles that cannot be

filibustered or only amended in a very restricted way.”73

The success of a filibuster depends not only on how long it takes but also
on when it is waged. A filibuster can be most effective late in a session
because there is insufficient time to break it.”* Even the threat of a
filibuster can encourage accommodations or compromises between

proponents and opponents of legislation.

During most of its history, the Senate had no way to terminate debate
except by unanimous consent, exhaustion, or compromise. In 1917, the
Senate adopted Rule XXII, its first cloture (debate-ending) rule. After
several revisions, Rule XXII now permits three-fifths of the Senate (sixty
members) to shut off debate on substantive issues or procedural motions.

NGRESS AND ITS MEMBERS

(A two-thirds vote is required to invoke cloture on a proposal to change
the rules of the Senate.)

Once cloture is invoked, thirty hours of debate time remain before the
final vote occurs on the matter identified in the cloture motion. There
might also be multiple cloture votes on a measure: on the motion to
proceed, on the bill itself, and on amendments. If the Senate isin a
procedural “hardball” situation, opponents of a measure will consume the
entire thirty hours of postcloture debate on each clotured item. These
actions “can grind legislative business to a halt and leave the Senate in an

interminable purgatory.””>

Senators complain about the frequent use of filibuster threats and cloture
attempts. In the past, filibusters generally occurred on issues of great
national importance. Today, they occur on a wide range of less
momentous topics. As one majority leader pointed out,

Not long ago the filibuster or threat of a filibuster was
rarely undertaken in the Senate, being reserved for
matters of grave national importance. That is no longer
the case. . .. The threat of a filibuster is now a regular
event in the Senate, weekly at least, sometimes daily. It
is invoked by minorities of as few as one or two Senators
and for reasons as trivial as a Senator’s travel

schedule.”®

Unsurprisingly, many commentators call it the “sixty-vote Senate.” Or as a
senator observed, “It isn’t good enough to have the majority. You've got to

have 60 votes,” which is a dramatic departure from traditional practice.”
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Majority votes to pass measures were once common, except for
supermajority requirements specified in the Constitution, statute, or
Senate rules. Sixty votes are now required for enacting all types of
measures or matters. It has become a common practice for unanimous
consent agreements to simply stipulate that a bill or amendment must
attract sixty votes for passage. The interests of both sides are served by

this development. Majority advocates get a vote, and the supermajority
threshold protects minority opponents. Moreover, this accord saves the
Senate’s time by avoiding use of the cloture procedure, which can consume
three or more days.

Attempts to invoke cloture also have increased, particularly in recent
Congresses. For example, in the decade from 1961 to 1971, there were 5.2
cloture votes per Congress, but during the 109th Congress (2005-2007),
there were fifty-two cloture votes.” From the 110th Congress through the
113th Congress (2013-2015), there were 494 cloture votes.” The 114th
Congress (2015—2017) alone took 124 votes on cloture and the 115th, 168.

Importantly, a cloture vote does not mean a filibuster is underway. Cloture
is sometimes employed for purposes unrelated to ending a filibuster. For
example, if the sixty votes are obtained under Senate Rule XXII, there is
the requirement that all amendments must be germane to the clotured
measure. Or the majority leader may schedule repeated cloture votes,
knowing that he or she will fail, in order to tar the other party as
“obstructionists” in the next election.

There is little question that contemporary senators wield their procedural
prerogatives for partisan advantage. It is not surprising, then, that
majority and minority partisans typically provide different interpretations
of the circumstances that provoke their dismay and frustration with

NGRESS AND ITS

MEMBERS

Senate proceedings. When Democrats held the Senate majority for eight
years (2006—2014), they often lamented that minority Republicans
provided “less cooperation and more determination to block almost
anything than at any time I have seen in the 30 years I have served here.”

‘We have a noncontroversial issue, a motion to proceed
[to the consideration of] something on which there is no
controversy, and it is subject to a filibuster, and then a
cloture motion has to be filed. Then 2 days have to pass
before it ripens. We have a cloture vote, and then
following the cloture vote, the minority says: Well, we
insist that the 30 hours postcloture be used. So 30 hours
has to be burned off. Only then can you get a vote on a

noncontroversial issue [that may pass 98 to 1].82

Today, we have partisan reversal: Republicans controlled the 115th and
now the 116th Senate (2019—2021). It is Democrats who are deciding when
to “weaponize” Senate procedures to block GOP priorities, using such
parliamentary tools as filibuster threats, holds, objections to unanimous-
consent requests, and so on. In the midst of the explosion in obstruction
by both parties a number of senators have proposed to change Senate
rules. Rule XXII provides that invoking cloture on a rules change requires
a two-thirds vote. However, one reform group has argued that a newly
elected Senate should not be bound by Rule XXII or any preexisting rule.
Like the House does every two years, reform-minded members argue that
the Senate has the constitutional right “to determine the rules of its
proceedings” by majority vote at the start of a new Congress,

notwithstanding any inherited (or continuing) rules from the previous
Congress.
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Another approach to changing Senate rules is what has become known as
the nuclear option. Rather than amending the text of Rule XXII at the
start of a new Congress, the nuclear option—which can be invoked at any
time—involves establishing a new precedent of majority cloture by
overturning rulings of the presiding officer. Because overturning (or
upholding) rulings of the presiding officer requires, with few exceptions,
only a simple majority vote, the majority party can take such an action
without any support from senators of the minority party. (The word
nuclear is employed because of the parliamentary fallout expected from an
angry minority party.) The effect is the same as a formal rules change
because precedents trump Senate rules until they are modified or repealed
at some later date.

On November 21, 2013, the nuclear option was triggered and produced a
major procedural change in the Senate. A congressional scholar called the
development “among the three or four most important events in the
procedural history of the Senate.” By permitting majority cloture, the
nuclear option “reshaped the strategic calculations of presidents and
senators involved in the nomination and confirmation process. The
reform-by-ruling approach to establishing a new procedure had been used
before, but the approach had never been used to directly and explicitly
undermine Rule XXI1.”81

Majority Leader Reid, long frustrated by his party’s inability to attract
sixty votes to overcome Republican obstruction and approve President
Obama’s executive and judicial nominees, successfully invoked the nuclear
option to establish majority cloture on executive and judicial nominees,
excepting only nominees to the Supreme Court.

The procedural maneuver went as follows: When the Senate voted (fifty-
seven yeas to forty-three nays) against cloture on a judicial nominee of

President Barack Obama, Senator Reid raised a point of order (a
parliamentary objection) that “the vote on cloture under Rule XXII for all
nominations other than the Supreme Court of the United States is by
majority vote.” The presiding officer rejected Reid’s point of order,
mindful of Rule XXITI's sixty-vote requirement to invoke cloture. Reid
appealed the chair’s ruling, which the Senate reversed on a 52—48 partisan
vote. The Senate’s authoritative new precedent “reinterpreted the
provisions of Rule XXII to require only a simple majority to invoke cloture
on most nominations. 82 To be sure, any majority party could use the
nuclear option to change, by majority vote, the interpretation of Senate
rules that impede favorable action on party-preferred priorities.

To say that the minority Republicans were upset is an understatement. For
example, GOP senator Charles Grassley of Iowa called it a “naked power
grab and nothing more than a power grab."§3 For the remainder of the
113th Congress, Republicans continued to delay action on presidential
nominees by, ironically, using a Rule XXII procedure left unchanged by
the new precedent: They consistently used all of the thirty hours allowed
for postcloture debate before permitting votes on the nominees (see
additional discussion that follows). Despite these delays, the nuclear
option increased substantially Senate approval of the president’s
nominees.84

Four years later, on April 6, 2017, with Republicans now in control of the
Senate, they expanded rather than reversed the move to majority rule for
considering nominations. Senate Republicans invoked the nuclear option
to permit a majority to invoke cloture for Supreme Court nominees. The
Senate’s decision cleared the way for Judge Neil Gorsuch and future
nominees to the highest federal court to be confirmed by majority vote.
That majority might include only members of the controlling party.





image73.png
[ [ Kindie Cloud Reader

& > C & readamazon.com/7asin=BO7VFXBBWH

Senate Democratic distress at many of President Trump’s cabinet and
other nominees provoked Democrats to battle against their approval and
to “slow walk” the confirmation process through dilatory actions. The
minority was powerless to block the appointments unless they could win
over a handful of Republicans. Consider the “57 straight hours [of
Democratic speeches] in protest of Education Secretary Betsy DeVos and
Attorney General Jeff Sessions,” as well as a 2 a.m. vote on “Health and
Human Services Secretary Tom Price.”85 The all-night speeches were
filibusters in the usual sense: using prolonged speechmaking to prevent
votes on the nominees. Senate Democrats realized, however, that it would
be difficult to block the president’s nominees. Instead, the Democratic
speechmaking was an attempt, for example, “to call more attention to the
vote, and increase public pressure on GOP senators who already received
tens of thousands of calls and emails from people who oppose [Betsy]
DeVos” as education secretaw.{i6

Meanwhile, majority leader McConnell and GOP senators worked to
circumvent the dilatory actions of Democrats. For example, he scheduled a
rare 6:30 a.m. Senate session to vote on the DeVos nomination. He
worked with his committee chairs to foil dilatory actions at the committee
stage. Despite committee rules that require Democratic participation to
report nominations, “Republicans changed [or suspended] committee
rules so they could jam [the nomination] through committee” and onto the

floor.87 Many Senate Republicans, as well as President Trump, castigated
Senate Democrats for delaying votes on the nominees.

The castigation increased when Senate Democrats began to use the thirty
hours of postcloture debate to consume scarce floor time and to stymie
action on Trump’s executive and judicial branch nominees. On April 3,
2019, the Senate triggered the nuclear option for the third time. The new

precedent reduces to two hours, from thirty, the time allowed for
postcloture debate for most executive branch nominees and for federal
district court nominees.88 Senator McConnell favored the change to
expedite Senate action on these nominees because his self-proclaimed top
priority is to fill the judicial branch with life-time judges nominated by
President Trump.

Political fights over the nuclear option put the procedural quandary facing
the Senate in stark terms. Most senators value the benefits provided by
unlimited debate to them as individuals. Many senators also believe that it
would be a grave mistake for the Senate to “become just like the House”
with its majority party dominance. But in an atmosphere of bitter partisan
warfare in which the minority regularly uses all of the tactics available to it
to obstruct the majority, the Senate may not be able to continue to
function with a set of rules and precedents that assume a degree of
restraint and comity. Some senators worry that if partisan conditions
worsen, the nuclear option might be used to establish majority cloture for
legislation (bills and resolutions). If this should occur, it would represent a
nontraditional procedural change of momentous import.

Resolving House—Senate
Differences

Before bills can be sent to the president, they must be passed by the House
and the Senate in identical form (the same text and bill number).
Conference committees are the best-known method used to resolve
bicameral differences when the two chambers pass dissimilar versions of
the same bill. Under each chamber’s rules and precedents, conference
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committees meet only to resolve the matters in bicameral dispute; they are
not to reconsider provisions already agreed to, and they are not to write
new law by inserting matter that neither house considered. However,
parliamentary rules are not self-enforcing, and either chamber can waive
or ignore them. Conference committees, however, are not the only way of
resolving interchamber differences. In fact, they have declined in
importance in recent years.

Amendments Between the Houses

An increasingly common means of resolving House—Senate differences is
to “ping-pong” House and Senate amendments between the chambers
until each house is satisfied with the prod\\ct.§9

Recent congresses have turned to the ping-pong procedure more
frequently (from about 20 percent of the time previously to upwards of 40
percent today—e.g., 38 percent in the 113th Congress). Indeed, there has
been a precipitous decline in the convening of conference committees. For
instance, in the 104th Congress (1995-1997), there were fifty-three
conference reports; in the 112th, (2011-2013), seven; in the 113th, three; in
the 114th, seven; and in the 115th, five. Various reasons account for this
drop-off: the difficulty of passing legislation in a partisan era; the rise of
megabills that contain numerous discrete measures previously handled
individually; the Senate’s problems in overcoming obstruction to convene
a conference; and certain advantages to party leaders that inhere in the
amendment exchange approach.

First, the amendment exchange process enhances the negotiating power of
the top majority party leaders in each chamber. They can meet in secret
and craft bicameral compromises likely to be agreed to in both chambers.

NGRESS AND ITS

MEMBERS

Second, the ping-pong route minimizes the role of committees. Committee
chairs and members might not be part of the reconciling process. Third,
minority party members could be completely excluded from the
negotiating process. Lastly, many formal House and Senate rules that
apply to conferences do not apply to the amendment exchange process.
For example, the designation of House and Senate conferees is public
information. The identity of the participants in the ping-pong process is
secret unless the names are revealed by, for example, party leaders.

The Conference Committee Process

‘When conference committees are employed to resolve House—Senate
differences, conferees usually are drawn from the committee or
committees that reported the legislation. Although congressional rules
state that the Speaker and the Senate presiding officer select conferees,
that decision typically is made by the relevant committee chairs and the
ranking minority members. But House and Senate party leaders will get
involved in naming conferees on major legislation to ensure that the
conferees will back leadership positions on the legislation.

House and Senate party leaders are sometimes named as conferees—a sign
that they want to direct conference negotiations on high-stakes issues
important to their party. When the top majority party leaders of either
chamber are named as conferees, this signals, as one senator declared, a
“majority-party driven” conference.2 Each chamber may name as many
conferees as it wants. The ratio of Democrats to Republicans on a
conference committee generally reflects the proportion of the two parties
in the House and Senate.

In conference, each chamber has a single vote determined by a majority of
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committees are the means by which Congress sifts through an otherwise
impossible jumble of bills, proposals, and issues.

Congressional committees serve another important institutional function
in the political system: They act as safety valves—that is, they are outlets
for national debates and controversies. Military and economic challenges,
demographic shifts, trade agreements, global environmental concerns, the
social dislocations caused by technological advances, and the cost of
health care place enormous strains on the political system. As forums for
public debates, congressional committees help to vent, absorb, and
perhaps resolve these strains. The safety valve function also gives citizens
a greater sense of participation in national decision making and helps
educate members about public problems.

At times, the individual and institutional purposes of the committee
system come into conflict. Because members tend to gravitate to
committees for constituency or career reasons, they are not the most
impartial judges of the policies they authorize. “It’s one of the weaknesses
of the system that those attracted to a committee like Agriculture are those
whose constituents benefit from farm programs,” acknowledged Sen.
Charles E. Schumer, D-N.Y. “And so theyre going to support those
programs and they’re not going to want to cut them, even the ones that are
wasteful.”>

The Purposes of Committees

Senator Schumer’s comment highlights an ongoing debate about the
development and fundamental purposes of the committee system. To
explain the organizational logic of legislatures and the behavior of their

committees, scholars have advanced theories emphasizing distributional,
informational, and partisan motives.

Distributive theory suggests that legislatures create committees to give
lawmakers policy influence in areas critical to their reelection. Members
seek committee assignments to “bring home the bacon” (public goods and
services) to their constituents. Because lawmakers self-select onto these
kinds of committees, the committees become filled with what scholars call
preference outliers—members whose homogeneous preferences for
benefits to their constituents put them out of step with the heterogeneous
views of the membership as a whole. Chamber majorities may need to
restrain overreaching committees by rejecting or amending their
recommended actions.®

Because good public policy may be impeded by the parochial orientations
of individual members, Congress has a small number of control—or
centralizing—committees that promote institutional and policy
integration. For example, each house has a budget committee, which
proposes limits on how much Congress can spend on designated
functional areas.”

Informational theory proposes that legislative bodies establish
committees to provide lawmakers with the specialized expertise required
to make informed judgments in a complex world. Furthermore, the
division of labor under the committee system augments Congress’s role in
relation to the executive branch. Instead of being composed primarily of
preference outliers, committees, under this model, have a diverse
membership with wide-ranging perspectives. The basic goal of

committees, then, is to formulate policies that resolve national problemsA§

Partisan theory views committees as agents of their party caucuses.
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its conferees, who are generally expected to support the legislation as it
passes their body. A standard objective of conferees is to fashion a
compromise product—the conference report—that will be acceptable to a
majority of the membership of both chambers and that the president will
sign into law.

A conference ends when its report (the compromise bill) is signed by a
majority of the conferees from each chamber. House and Senate staff then
prepare the conference report and the accompanying joint explanatory
statement, which summarizes the conferees’ recommendations. The
House and Senate then vote on the conference report without further
amendment. If either chamber rejects the conference report—an
infrequent occurrence—a new conference may be called or another bill
introduced. Once passed, the compromise bill is sent to the president for
approval or disapproval.

Openness and Bargaining

Secret conference meetings were the norm for most of Congress’s history.
In 1975, both houses adopted rules requiring open meetings unless the
conferees from each chamber voted in public to close the sessions. Two
years later, the House went further, requiring open conference meetings
unless the full House agreed to secret sessions. Sometimes, C-SPAN
televises conference proceedings.

The open conference is yet another instance of individual-institutional
cleavage. Under the watchful eye of lobbyists, conferees fight harder for
provisions they might have dropped quietly in the interest of bicameral
agreement. And yet private bargaining sessions still permeate conference
negotiations.

NGRESS AND ITS

MEMBERS

If senators and representatives expect certain bills to go to conference,
they plan their bargaining strategy accordingly. For example, whether to
have a recorded vote on amendments in either chamber can influence
conference bargaining. In the absence of a recorded vote, amendments
may be easier to drop in conference. Bargaining techniques in conference
cover a range of approaches: from logrolling (“you accept my chamber’s
position on this provision, and I'll accept yours on another provision”) to
threats to walk out of the negotiations unless the other side compromises.
One side may fight hard for a position on which it plans to yield, so the
conferees can tell their parent chamber that they put up a good battle, but
the other side would not relent. Conference committees sometimes make
changes or additions to legislation that neither chamber ever reviewed or
considered in committee or on the floor.

Conclusion

The philosophical bias of House and Senate rules reflects the character of
each institution. Individual rights are stressed in the Senate, majority rule
in the House. In both chambers, however, members who know the rules
and precedents have an advantage over procedural novices in affecting
policy outcomes. Sen. Robert Byrd, D-W.Va.—the longest-serving Senate
member in history—was the acknowledged procedural expert in the
Senate. Byrd understood that passing measures often involved unorthodox
processes and procedures (for example, foregoing committee hearings or

markups or even floor debate).9%

In addition to congressional rules, persistence, strategy, timing,
compromise, and pure chance are important elements in the lawmaking
process. To make public policy requires building winning coalitions at
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successive stages where pressure groups and other parties can advance
their claims. Political, procedural, personal, and policy considerations
shape the final outcome. Passing laws, as one former representative said,
is like the “weaving of a web, bringing a lot of strands together in a pattern
of support which won't have the kind of weak spots which could cause the

whole fabric to fall apart.”92

9 Decision Making in Congress

The First Step Act. President Donald J. Trump, with Senator Chuck
Grassley, R-Iowa, by his side, participates in a signing ceremony for S.
756, First Step Act, and H.R. 6964, Juvenile Justice Reform Act, in the
Oval Office at the White House on Friday, December 21, 2018, in
‘Washington, DC. Senate Judiciary Committee Chairman Chuck Grassley
(R-Iowa) speaks on the passage of the First Step Act. Grassley, (R-Iowa),
Senator Cory Booker (D-N.J.), Senator Dick Durbin (D-I11.) and Senator
Mike Lee (R-Utah) chat before a press conference on December 19, 2018,
in Washington, DC.
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Library

According to this perspective, committee members are expected to
support their party’s programs or, at minimum, not advance policies
opposed by a majority of their own party.

Each of these perspectives captures an aspect of the committee system.
Certain issues may lend themselves more to the distributive than to the
informational or party theory of policy making. More broadly, all
lawmakers are concerned both with local issues of immediate concern to
constituents as well as broad national issues, such as the condition of the
economy or the natural environment. From any perspective, committees
must be understood as vital centers that structure the policy, oversight,
and representational activities of individual lawmakers.

Evolution of the Committee System

Committees in the early Congresses were generally temporary panels
created for specific tasks. Proposals were considered on the House or
Senate floor and then were referred to specially created panels that
worked out the details—the reverse order of today’s system. The Senate,
for example, would “debate a subject at length on the floor and, after the
majority’s desires had been crystallized, might appoint a committee to put
those desires into bill form.”® About 350 ad hoc committees were formed
during the Third Congress (1793-1795) alone.12 The parent chamber
closely controlled these temporary committees. It assigned them clear-cut
tasks, required them to report back favorably or unfavorably, and
dissolved them when they had completed their work.

By about 1816, the Senate—and the House a bit later—had developed a
system of permanent—or standing—committees, some of which are still in

existence. Standing committees, as historian DeAlva Stanwood Alexander
explained, were better suited than ad hoc groups to cope with the larger
membership and wider scope of congressional business. Another scholar,
George H. Haynes, pointed out that the “needless inconvenience of the
frequent choice of select committees” taxed congressional patience.
Lawmakers recognized that debating bills one at a time before the whole
chamber was an inefficient way of processing Congress’s legislative
business. Perhaps, too, legislators turned to standing committees as
counterweights to presidential influence in setting the legislative agenda.t
Permanent committees changed the way Congress made policy and
allocated authority. The House and Senate now reviewed and voted on
recommendations made by specialized, experienced committees.
Permanent committees also encouraged oversight of the executive branch.
Members have called them “the eye, the ear, the hand, and very often the

brain” of Congress.12

As committees acquired expertise and authority, they became increasingly
self-reliant and resistant to chamber and party control. After the House
revolt against domineering Speaker Joseph G. Cannon, R-I1., in 1910,
power flowed to the committee chairs. Along with a few strong party
leaders, committee chairs held sway over House and Senate policy making
during much of the twentieth century. In rare instances, committee
members rebelled and diminished the chair’s authority. But most
members heeded the advice that Speaker John W. McCormack, D-Mass.
(1962-1971), gave freshmen: “Whenever you pass a committee chairman
in the House, you bow from the waist. I do.™3

The chairs’ authority was buttressed by the custom of seniority that
flourished with the rise of congressional careerism. The majority party
member with the most years of continuous service on a committee
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