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‘8l us Ameieans never signed a social contract. In fact, the only

people in the United States who have actually agreed to abide by the
Constitution (public officials aside) are naturalized citizens —immigrants
who have taken an oath of J“cginncc as a condition of their citizenship.
The rest of us are never required, or even asked, 1o give our consent.
So why are we obligated to obey the law? And how can we say that our
government rests on the consent of the governed?
) John Locke says we've given tacit consent. Anyone who enjoys the
benefits of a government, even by traveling on the highway, implicitly
consents to the law, and is bound by it.! But tacit consent is a pale form
ol the real thing. It is hard to sce how just passing 1|||'uug|1 town is
morally akin to ratitying the Constitution,

Immanuel Kant appeals to hypothetical consent. A law is just il it
could have been agreed 1o by the public as a whole. But this, too, is a
]:uuling alternative to an actual social contract. How can a hypotheti-
cal agreement do the moral work of a real one?

John Rawls (1921-2002), an American |}Ulilit‘.i| p|1i|n.~'uph(‘1‘, offers
an illuminating answer to this question. In A Theory of Justice (1971), he
argues that the way to think about justice is to ask what principles we
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would agree to in an initial situation of equality.

Rawls reasons as follows: Suppose we gathered, just as we are, to
choose the principles to govern our collective life——to write a social
contract. What principles would we choose? We would probably find it
difficult to agree. Dilferent people would favor diflerent principles,
reflecting their various interests, moral and religious beliels, and social
positions. Some people are rich and some are poor; some are powerful
and well connected; others, less so. Some are members of racial, ethnic,
or rrliginurs minorities; others, not. We mighl settle on a compromise.
But cven the compromise would likely reflect the superior bargaining
power of some over others, There is no reason to assume that a social
contract arrived atin this way would be a just arrangement.,

Now consider a thought experiment: Suppose that when we gather
to choose the principles, we don’t know where we will wind up in
society. Imagine that we choose behind a “veil of ignorance” that tem-
porarily prevents us from knu\\'ing anything about who in particular
we are. We don't know our class or gender, our race or ethnicity, our
political opinions or |'¢-ligic=us convictions, Nor do we know our advan-
tages and disadvantages-—whether we are healthy or frail, highly edu-
cated or a higil school lir'()]“:raul, borntoa supportive f'nmi|’\_-' ora broken
one. If no one knew any of these things, we would choose, in effect, from
an original position ol equality. Since no one would have a superior bar-
gaining position, the principles we would agree 1o would be just.

This is Rawls’s idea of the social contract— a hypothetical agree-
ment in an original position of equality. Rawls invites us to ask what
principles we-—as rational, self-interested persons-——would choose i
we found ourselves in that position. e doesn’t assume that we are al
motivated by self-interest in real life; only that we set aside our moral
and |'v!igi0u.~; convictions for purposes of the thought experiment.
What principles would we choose?

First of all, he reasons, we would not choose utilitarianism. Behind
the veil of ignorance, cach of us would think, “For all | know, 1 mig]lt

wind up being a member of an oppressed minority.” And no one would




want to risk being the Christian thrown to the lions lor the pleasure ol

the crowd. Nor would we choose a purcly laisscz-faire, libertarian
principle that would give people a right to keep all the money they
made in a market economy. “I might wind up being Bill Gates,” each

person would reason, “but then again, 1 might turn out to be a home-

less person. So I’d better avoid a system that could lcave me destitute

and without ht:lp,”

Rawls believes that two p:‘im'iplcs ol justice would emerge from
the |1J\'p()lhcliml contract. The first provides cqual basic liberties for all
citizens, such as freedom of speech and n-]igion.'l'lns prinuip]c takes
priority over considerations of social utility and the gencml wellare.
The second prin(:ipl\- concerns social and economic 1-qua|il}'. Although
it does not require an equal distribution of income and wealth, it per-
mits only those social and cconomic inequalities that work to the ad
vantage of the least well off members of socicty.

Philosophers argue about whether or not the parties to Rawls’s

h\,'pntlwlicnl social contract would choose the prinrip}es he says they

2 moment, we'll see why Rawls thinks these two pl'incip]vﬁ

would. In
take up a

would be chosen. But before turning to the principles, let’s

prior question: Is Rawls’s thought experiment the right way to think
about justice? How can principles of justice pmsihl_\' be derived from

an agreement that never actually took place?

The Moral Limits of Gontracls
To appreciate the moral force of Rawls’s hypothetical contract, it helps
1o notice the moral limits of actual contracts. We sometime

a deal, the terms of their agreement must

5 assume

that, when two people make

be fair. We assume, in other words, that contracts justify the terms that

they produce. But they don’t— at least not on their own, Actual con

If-suflicient moral instruments. The mere fact that you

tracts are not se
and T make a deal is not enough to make it fair, Of any actual contract,

it can always be asked, “Is it fair, wh; 2y agree e
.. . n‘l they ag: {.Ll'l m.f. 1o answer this
. ply point to the agreement itself; we need some
independent standard of fairness. o
‘ \\*’hbun: could such a standard come from? Perhaps, you might
think, from a bigger, prior contract—a constitution, for v\';mplv I%ut
constitutions arc open to the same challenge as Cragree T
S iy ge as other agreements. The
ki : ratificd by the people does not prove that its
!n.m !bmns'are just. Consider the U.S. Constitution of 1787. Despite
Its many virtuces, it was marred by its acceptance of slavery, a defect
that persisted until after the Civil War The fact that the Ct:l,lslitltli(m
was agreed to— l:_\' the dvlcgalcs in l’hiIarIvlplzia and then by the
states——was not enough to make it just, o
It might be argued that this defect can be traced to a flaw in the
l".ﬁnS{‘.Ill‘. African American slaves were not included in the Constitu-
tional Convention, nor were women, who didn't win the right to vote
_ _ g
until more than a century later. It is certainly possible that a\rnm'e rep-
resentative convention would have produced a more just (.‘()Ilﬂtilllli(lfil
Bu!f that is a matter of speculation. No actual social contract or Crmqli-.
l‘lmunal convention, however representative, is guaranteed to produce
fair terms ol social cooperation, | e
To those who believe that morality begins nds wi
s et bl 1 ,"'\_ -In gins and ends with consent,
. ) Jarring claim. But it is not all that controversial. We
fult(.-n question the lairness of the deals people make. And we are famil |
iar w}:t]: lllu- contingencies that can lead to bad deals: one of the partics
may be a better negotiator, or have a stronger bareaini Isiti ‘
know more about the value of the thin t.l “t%” "-"g‘"n“‘g P‘”""““”! "
‘ gas hcmg ux('lmngud. I'he famous
wm'ds,ol‘ l)‘tlll Corleone in The Godfather,“I'm gonna make him an offer
he can't refuse,” suggest (in extreme form) the pressure that hovers,
some degrec, over most negotiations. o
o recognize that contracts do not confer fairness on the terms
they produce doesn’t mean we should violate our agreements \\'}wnl-

ever we please. We b ol G
please. We may be nhhg.u(:(l to fulill even an unlair bargain, at
L= L Ee
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least up to a point. Consent matters, even il'it’s _nm .11!r thc.rt: is-mI].u:‘;-.
tice. But it is less decisive than we sometimes think. \M:.Ullcn conluse
the moral work of consent with other sources of obligation.

Suppose we make a deal: You will bring me a hundred ]ohsu'r:s,l dfld
I will pay you §1,000.You harvest and deliver the lobsters, T eat the ml
and enjoy them, but refuse to pay. You say | owe )’(-;u the mom?y. \Vh{\i, )
ask?You might point to our agreement, but you might also po'lnt fn 1e
benefit I've c[ljt)_\\:d.\.'()ll could very well say that I have an Ubllgatum Lo
repay the benefit that, thanks to you, I've ullj())'cd: ‘ —

Now suppose we make the same deal, but this tuTu:, after yo '

gone to the work of catching the lobsters and bringing them to my
:lool‘slurp, 1 L‘}langv my mind. [ don’t want them after .1||.Y()Ju still I‘I‘J\: :(,},
collect. I say, “I don’t owe you anything. This time, I haven’t hc.m-htu ;
At this |mi|'1l_ you mighl point to our agreement, but you I-mglll .1.15()
point to the hard work you've done to trap the lobsters while relying
on the expectation that Iwould buy them. You could .‘s'.l:,"[’l'll obligated
1o p\\\' ])} \'il'tul.‘ UI‘ T.Ill..‘ t.‘ﬂ‘(‘)!'li‘i }'l_)u,\'e nldil{' On ]Tl’\' l)l']lil%l 3 - :

N-uw let’s see il we can imagine a case where the obligation rests u‘n
consent alone—without the added moral weight of repaying a benefit
or compensating you for the work you did on my behall, This llmu,‘ we
make the same deal, but moments later, before you've spent EII‘I'\.’.TIH'IC
gathering lobsters, T call you back and say, “I’v—:: ch.mgu.nl nT}; m.m.cll: :
don’t want anv lobsters.” Do | still owe you the 51,0007 Do you .ss.v\‘- ,
deal is a dml,;' and insist that my act of consent creates an obligation
even without any benefit or reliance? ‘

Legal thinkers have debated this question for a long time. Can (.‘nn—-
sent t.‘:'calc an nhli:_[.lliun on its own, or is some element of benefit or
reliance also rvr|uirvd?j This debate tells us something about the mo-
I'ﬂlil,\' L)il contracts [II;\I WwWe ()i’ll'l] (1\'(.']‘][)0":: dl.'ludl contracts l’...'ﬂrr'\' Il!i.)l'ﬂ'
wcig‘{ln insofar as they realize two ideals-—autonomy and |‘e(tip|.'m'|ll'\j. |

;\5 voluntary acts, contracts express our autonomy; the obligations

S ¢ e take them
they create carry weight because they are self-imposed —we take

i ' nefit, contracts
frecly upon ourselves. As instruments ol mutual beneht, cont

draw on the ideal of reciprocity; the obligation to fulfill them arises

from the obligation to repay others for the benefits they provide us.

In practice,.these idmT.«i—autmmm)' and 1‘ccip|'0cit}' are imper-
fectly realized. Some agreements, though voluntary, are not mutually

beneficial, And sometimes we can be r:l}]igatvrl to repay a benefit sim-

ply on grounds of reciprocity, even in the absence of a contract. This

points to the moral limits of consent: In some cases, consent may not

be enough to create a morally binding obligation; in others, it may not

be necessary.

When Gonsent Is Not Enough: Basehall Cards and the Leaky Toilet

Consider two cases that show that consent alone is not enough: When

my two sons were young, they collected baseball cards and traded

them with each other, The older son knew more about the players and

the value of the cards. Fle sometimes offered his younger brother trades
that were unfair —two utility inficlders, say, for Ken Grilley, Jr. So |
instituted a rule that no trade was complete until 1 had approved it. You

may think this was paternalistic, which it was. (That’s what paternal-

ism is for.) In circumstances like this one, voluntary exchanges car
clearly be unfair,

Some years ago, | read a newspaper article about a more extreme

case: An elderly widow in Chicago had a leaky toilet in her apartment,

She hired a contractor to fix jr— for $50,000. She signed a contract

that required her to pay $25,000°as a down payment, and the remain-

der in installments. The scheme was discovered when she went to the

bank to withdraw the §25,000. The teller asked why she needed such

a large withdrawal, and the woman replied that she had 1o pay the

plumber. The teller contacted the police, who arrested the unscrupu-

lous contractor for fraud *

All but the most ardent contract
550,000 toilet rep

arians would concede that the
air was cgregiously unfair— despite the fact that two

willing parties agreed to it. This case illustrates two points about the
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moral limits of contracts: First, the fact of an agreement does not guar-
antee the fairness of the agreement. Second, consent is not enough to
create a binding moral claim. Far from an instrument of mutual bene-
fit, this contract mocks the ideal of reciprocity. This explains, 1 think,
why few people would say that the clderly woman was morally obliged
to pay the outrageous sum.

It might be replied that the toilet repair scam was not a truly voluntary
contract, but a kind of exploitation, in which an unscrupulous plumber
took advantage of an c¢lderly woman who didn’t know any better. I don’t
know the details of the case, but let’s assume for the sake of argument that
the plumber did not coerce the woman, and that she was of sound mind
(thoughill informed about the price of plumbing) when she agn:ui to the
deal. The fact that the agreement was voluntary by no means ensures
that it involves the exchange of equal or comparable benelits.

I've al'gmrd so far that consent is not a sufficient condition of moral
_obligation; a lopsided deal may fall so far short of mutual benefit that
even its voluntary character can’t redeem it. I'd now like to offer a
« [urther, more provocative claim: Consent is not a necessary condition
of moral obligation. If the mutual benefit is clear enough, the moral

“claims of reciprocity may hold even without an act of consent.

When Consent Is Not Essential: Hume's House and the Squeeyee Men

The kind of case 1 have in mind once confronted David Hume, the
eighteenth-century Scottish moral philosopher. When he was young,
Hume wrote a scathing critique of | ocke’s idea of a social contract. He
called it a“philosophical fiction which never had and never could have any
rv.aliL)',"; and “one of the most mysterious and incomprehensible opera-
tions that can possibly be imagined ™ Years later, Hume had an experience
that put to the test his rejection of consent as the basis of ul)lig.uiun.?
Hume owned a house in Edinburgh. He rented it to his friend James

Boswell, who in turn sublet it to a subtenant. The subtenant decided

that the house needed some repairs. He hired a contractor to do the

work, without consulting Hume. The contractor made the repairs and
sent the bill to Hume. Hume relused to pay on the grounds [h;“‘ he
hadn’t consented. He hadn't hired the c‘:mt’m(‘lor. Tf:c case went 1o
court. The contractor acknnwiudgcd that Hume hadn’t consented. But
the house needed the repairs, and he performed them |
Hume thought this was a bad argument. The contractor’s claim was
simply “that the work was neeessary to be done,” Hume told the L'Hl!l'l-
But this is*no good answer, because by the same rule he may go lhl'uuUI;
every house in F,dinhurgh. and do what he thinks |:mpm"t; be li“l:'
T e o P ) ’ ‘
\\|1|1‘nut the landlord’s consent . . . and give the same reason for what
l|\..- did, that the work was necessary and that the house was the better
of it.” But this, Hume maintained, was “a doctrine quite new and
altogether untenable.™ o
When it came to his house repairs, Hume didn’tlike a purely benefit-
based theory ol obligation. But his defense failed, and the mur: ordered
him to pay. ‘ o
The idea that an oblig.ﬂinn to repay a benefit can arise without con-
sent is morally plausible in the case of Hume’s house, But it can casily
slide into high-pressure sales tactics ‘ :
L, “;:( I “ ?s‘tfn, ial:‘n mt tics dll(l.(!l?ln'l-' ﬂhl_l:‘t'h’, In the 19805 and
3 » squeegee men” became an |nl|m|¢l.nmg presence on New
York City streets. Equipped with a squeegee and a bucket of water
1|u;_\' would descend upon a car stopped at a red lisht, wash the wiml-‘
shield (often without asking the driver’s I)t‘l'lni:i.‘ii(;n), and then ask for
payment. They operated on the benefit-based theory of obligation in-
voked by Hume's contractor, But in the absence ul: mnsvnl:- the line
between performing a service and panhandling often blurred. Mavor
Rudolph Giuliani decided to crack down on the squecgee men ;n.nd

ordered the police to arrest them.?

Benefit or Consent? Sam’s Mohile Auto Repair

Hereis g »of usi
mother ¢ xample of the confusion that can arise when the consent.-

Ihlbl d dIlfI I‘ nehit-base spect obhigation are clear shin
¢ L'I } Se f . ) + = I .
YaSEL J“I L 5 f‘ll )l.l]l. 1 dare not . I\ (Ii.'ll -
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wondered what to do, a van pulled up beside us. On the

“Sam’s Mobile Repair Van.” Out of the van came

As we
was a sign that said,

a man, prvsunmbly Sam.
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il : re’s how | work
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poking wound. I would have owed him the fifty dollars. Tagree. |

i /1S e W ave per-
reason | would have owed him the money is that he would have |

Y 1 Ay, hxi + car. He inferred that, because
formed a benefit—namely, fixing my car.

i { . 5 1 [T ; i e nree ] s 1] ]!lll
(8] 1S 1 Y Cd lkl..(l tc I]]l LS . B
W ll1 l hd\'L ()\\'Cd ]11“1, I niust ( Il'l])l ]tl/ ) 1ay L\.

sumes that wherever there is
this inference is a mistake, It wrongly assumes that whereve

an obligation, there must have been an agreement— some act of con-

sent. It overlooks the possibility that obligation can arise without con-

sent. If Sam had fixed my car, I would have owed him in the name of

reciprocity. Simply thanking him and tlri\'ing off would have been un-
fair. But this doesn’t imply that I had hired him.

When I tell this story to my students, most agree that, under the
circumstances, | didn’t owe Sam the fifty dollars. But many hold this
view for reasons dilferent from mine, 'I'he}' arguc that, since I didn't
explicitly hire Sam, I owed him nothing —and would have owed him
nothing even if he had fixed my car. Any payment would have been an
act of gencrosity—a gratuity, not a duty. So they come to my defense,
not by embracing my expansive view of obligation, but by asserting a
stringent view of consent.

Despite our tendency to read consent into every moral claim, it is
hard to make sense of our moral lives without acknuwlmlging the in-
dependent weight of reciprocity. Consider a marriage contract. Sup-
pose I discover, after twenty years of faithfulness on my part, that my
wife has been sceing another man. 1 would have two different grounds
for moral outrage. One invokes consent: “But we had an agreement.
You made a vow. You broke your promise.” The second would invoke
reciprocity: “But I've been so faithful for my part. Surcly | deserve bet-
ter than this. This is no way to repay my loyalty.” And so on. The second

complaint makes no reference to consent, and does not require it. It
would be morally plausible even if we never exchanged marital vows,

but lived together as partners for all those years.

Imagining the Perfect Contract

What do these various misadventures tell us about the morality of con-
tracts? Contracts derive their moral force from two different ideals,

autonomy and reciprocity. But most actual contracts fall short of these

ideals. I I'm up against someone with a superior Imrgnining posi-

el
el e e e
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tion, my agreement may not be wholly voluntary, but pressured or, in I'he irony is that a hypothetical agreement behind a veil of funis:

the extreme case, coerced. If I'm negotiating with someone with rance is not a pale form of an actual contract and g6 ioally weaker
greater knowledge of the things we are exchanging, the deal may not thing; it’s a pure form of an actual contr act, and so a morally more
5 <

be mulual“y benelicial, In the extreme case, | may be defrauded or pm\ulul lhm‘;:_

deceived.
In real life, persons are situated differently. This means that differ-

t ble. And as Two Principles of Justice

ences in bargaining power and knowledge are always possible. And as

long as this is true, the fact of an agreement does not, by itself, guaran. Suppose Rawls is right: The way to think about justice is to ask what
tee the fairness of an agreement. This is why actual contracts are not principles we would choose in an original position of equality, behind
self-sufficient moral instruments. It always makes sense to ask, “But is a veil of ignorance. What principles would emerge?

it fair, what they have agreed to?” According to Rawls, we wouldn’t choose utilitarianism. Behind
But imagine a contract among partics who were equal in power and the veil of ignorance, we don’t know where we will wind up in society,
knowledge, rather than unequal; who were identically situated, not but we do know that we will want to pursue our ends and be treated

differently situated. And imagine that the object of this contract was with respect. In case we turn out to be a member of an ethnic or reli-

not p]umhing or any cn'(|in.11‘}' l]ca], but the pl‘inci|)|us Lo govern our gious IllIllt.JI‘iL\-’ we don’t want Lo his “i)l)rc"'“"‘} svervifikis gi\'vs le_

lives together, to assign our rights and duties as citizens. A contract like sure to the major ity. Once the veil of ignorance rises and real life
this, among Imrli(-s like :ht‘h‘l‘, would leave no room for coercion or huunh we don’t want to find ourse Fresas victimisiof lL]ltrmm ity

deception or other unfair advantages. Its terms would be just, what- tion or racial discrimination. In order to protect against these dangers,

ever they were, by virtue of their agreement alone. we would reject utilitarianism and agree to a principle of equal basic

If you can imagine a contract like this, you have arrived at Rawls’s liberties for all citizens, including the right to liberty of conscience

idea of a hypothetical agreement in an initial situation of equality. The and freedom of thought. And we would insist that this principle take

veil of ignorance ensures the equality of power and knowledge that priority over attempts to maximize the general welfare. We would not

the original position requires. By ensuring that no onc knows his or sacrilice our fundamental rights and liberties for social and economic

her place in society, his strengths or weaknesses, his values or ends, the benefits.

- - . gy - ! -1 1 . P i 3 ; .
veil of ignorance ensures that no one can take ad\.ml.lgt , even unwit What pr |nC|P]L would we choose to govern social and F——

tingly, of a favorable bargaining position. incqualities? To guard against the risk of finding oursclves in crushing
poverty, we might at first thuughl favor an equal distribution of income

Ifa knowledge of particulars is allowed, then the outcome is biased by and wealth. But then it would occur to us that we could do better, even

arbitrary contingencies . . . If the original position is to yield agree- for those on the bottom, Suppnsr: that |1\-’ permitting certain inequali-
ments that are just, the parties must be |'.1ir1}' situated and treated ties, such as Iiiqhel‘ pay for doctors than for Bug diiver -
equally as moral persons. The arbitrariness of the world must be cor- prove the situation of those who have the least— by erc‘ming aceess
rected for by adjusting the circumstances ol the initial contract to health care for the poor. Allowi ing for this I)UN\IE)]III\ we would

situation. ' adopt what Rawls calls “the difference principle™: only those social and
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economic inequalities are permitted that work to the benefit of the
least aclvamagcd members of society. o
Exactly how egalitarian is the difference principle? It's hard to sa:\,
because ll;u effect of pay differences depends on social and economic
circumstances. Suppose higher pay for doctors led to more and b.ettcr
medical care in impoverished rural areas. In that case, the wage dl[Tf:l'—
ence could be consistent with Rawls’s principle. But suppose paying
doctors more had no impact on health services in Appalachia, and sim-
ply produced more cosmetic surgeons in Beverly l[ill;s‘. In Thal ::1?L, tllu-.
wage dillerence would be hard to justily from Rawls’s point o rlt.\\.
What about the big earnings of Michael Jordan or the vast i_ﬂrtunv
of Bill Gates? Could these ilu:tiuu]ilius be consistent with the diﬂqc.l'cncu
principle? Of course, Rawls’s theory is not meant to assess .lh(: Ialrnvf.«i
ol this or that person’s salary; it is concerned with the basic str u(.l;llll
of society, and the way it allocates rights and duties, income a-nd wealth,
power .\.;l(] opportunitics. For Rawls, the question to ask is whul]zl'
Gates’s wealth arose as part of a system that, taken as a whole, works
to the benefit of the least well off, For example, was it subject to a
progressive tax system that taxed the rich to provide for the health,
ulul'aliun, and welfare of the poor? If so, and if this system made the
poor better off than they would have been under a more strictly uqtf.}ll
arrangement, then such inequalities could be consistent with the dif
ference principle. T
Some people question w hether the parties to the original position
would choose the difference principle. How does Rawls knmv. that,
behind the veil of ignorance, people wouldn’t be gamhln:rrf, willing to
take their chances on a highly unequal society in hopes of landing ‘un
top? Maybe some would even opt for a feudal society, willing to risk
being a landless serl in the hopes of being a king. .
Rawls doesn't believe that people choosing pri:u'lpics to govern

- A e L sl
their fundamental life prospects would take such chances. Unless they

i ity ked fr iew by
knew themselves to be lovers of risk (a quality blocked from view by

e risky bets ioh stakes,
the veil of ignorance), people would not make r isky bets at high stake

But Rawls’s case for the difference principle doesn’t rest entirely on
the assumption that people in the original position would be risk
averse, Umiurl)‘ihg the device of the veil of ignorance is a moral argu-
ment that can be presented independent of the thought experiment,
Its main idea is that the distribution of income and opportunity should

not be based on factors that are arbitrar}' from a moral point of view,

The Argument from Moral Arbitrariness
Rawls presents this argument by comparing several rival theories of
justice, beginning with feudal aristocracy. These days, no one defends
the justice of feudal aristocracies or caste systems. These systems are
unfair, Rawls observes, because they distribute income, wealth, op-
portunity, and power ;urcm'ding to the accident of birth, If you are

born into nobility, you have rights and powers denied those born into

serfdom. But the circumstances of vour birth are no doing of yours, So

it's unjust to make your life prospects depend on this arbitrary fact.
Market societies remedy this arbitrariness, at least to some degree.
They open carcers to those with the requisite talents and provide

cquality before the law. Citizens are assured equal basic liberties, and
the distribution of income and wealth is determined by the [ree market.
This system-—a free market with formal equality of opportunity

corresponds to the libertarian theory of justice. It represents an im-

provement over feudal and caste societies, since it rejects fixed hierarchies
of birth. Legally, it allows everyone to strive and to compete, In prac-
tice, however, opportunitics may be far from equal.

Those who have supportive families and a good education have ob-

vious a(i\'.ml.lgvs over those who do not. ,-\Ilm\‘ing everyone to enter
the race is a good thing, But if the runners start from different starting
points, the race is hardly fair. That is why, Rawls argues, the distribu-
tion of income and wealth that results from a free market with formal
cquality of opportunity cannot be considered just. The most obvious

injustice of the libertarian system “is that it permits distributive shares




to be improp(rrl)' influenced by these factors so arbitrary from a moral
»oint of view.™"! ‘ o
| One way ol rumcc])'ing this unfairness is to correct for socia a.tu
cconomic disadvantage. A fair meritocracy attempts to do so by fmllf
beyond merely formal equality nf’uppnl'u‘lrlily. ].1 1'1:.fn‘m-'u..wlf)‘l:_».t:::.] L.:hm
achievement by providing equal educational oppor lunf IL._t : o
those from poor families can compete on an equal hil.‘i]s with 1‘1u:>q:,
from more privileged backgrounds. It institutes ]Ic.u? Start ])‘l'l:gl ‘Tn.m,
childhood nutrition and health care programs, education and }ul)ll-r‘a.m;‘
ing programs whatever is needed to bl‘ing t:\’L‘l‘}'(']‘l‘ll_" rl.'g"ll'f I.c.s.: :)
cl.:u;s or family background, to the same slarting' I‘)nlnl. Act n;( |T1%1lh
the meritocratic conception, the distribution of income and wea
that results from a free market is just, but only if cv‘m'_\'cmc has 1|u-.s:1fm‘_
opportunity to develop his or her talents. O‘nl_\,' il C\'.{:I't\-'ul.ll." lxuign::\]ct
the same starting line can it be said that the winners ol the race des

wir rewards. -
! Rawls believes that the meritocratic conception l..'(}l‘I:i'.l..'l.‘i .h)r (.f.l-—
tain morally arbitrary advantages, but still falls short of ].usllu-l. I‘nf,
even if vou ‘managc 1o hring everyone up to the same stjwlmg I)()Illl,‘ll
is ]lIUI‘L’-UI' less predictable who will win the race — the Ilaslcsl l‘l;IllI'l‘El o
But being a fast runner is not wholly my own doing. [l‘l!i 1.11(1{‘.11 ) uTn-
tingent in the same way that coming from an affluent i;ulli‘ly is ¢ mhnbm;‘

'L “Even it it works to perfection in c].iminating the influence o
gent. Even it i ! Jmmne e e .
social L.'mltingcncics," Rawls writes, the meritocratic sys e
mits the distribution of wealth and into:n::ato be determined by
natural distribution of abilities and talents.”"”

” ]{"l.“"lb 15 ]]ghl even a ill'(‘ Ml ]x(_,l DI)EI allng m a ‘\.(](.]L‘l) W ]t]]
X ?

e a just u || utior
5 not pro |l (8 (]lh wution Uf
('(Il]ilI l.(|llLatl{)l1a] Opp()l tunities (I(]L' [ { J

income and wealth. The reason: “Distributive shares are decided .1)), the
outcome of the natural lottery; and this outcome is m'l)itr.fr)’ .I mn"n a
moral perspective. There is no more reason to pcrfnil the thhl-rlllm-l-l:‘)l[:
of income and wealth to be settled by the distribution of natural assets

. P . »13
than by historical and social [ortune.

“Harrison ﬂergcmn,"a short story Iay KurtVe
worry as r.lyslnpi.m science
gins, “and everybody was fin
anybody else. .\"nluuti)' was betre
was stronger or quicker than .111)'|1(;(i}'
ity was enforced l!}' agents of the
Citizens of above average inte
lmmlivap radios in their ¢
ment transmitter would send out

taking unfair advantage of their

and gifted, and so has to be fitted with

Instead of the little ear radio, “he

and spectacles with thick wavy

Rawls concludes that the meritocratic conception of justice is
flawed for the same reason (tlmug]; to aTesser degree) as the libertarian
ne:!
cQneeption; both base distributive shares on factors that are morally
arbitrary. “Onee we are troubled hy the influence of either social con-
R
tingencies or natural chance on the determination of the distributive
shares, we are bound, on reflection; to be bothered by the influence of

the other. From a moral standpoint the two seem equally arbitrary"
Once we notice the moral arbitrariness that taints both libe

rtarian
and the meritocratic theories

of justice, Rawls argues, we can’t be sat-
istied short of a more cgalitarian conception. But what could this ¢

on-
ception be? Itis one thing to remedy

unequal educational opportunities,

but quite another to remedy unequal native endowments, If we are
bothered by the fact that some runners are faster than others, don’t we

have to make the gifted runners wear lead shoes? Some critics ol egal-

itarianism believe that the only alternative 1o a meritocratic market

society is a leveling equality that imposes handicaps on the talented.

An Egalitarian Nightmare

mnegut, Jr., plays out this
fiction. “The vear was 2081, the story be-

ally equal ., | .\"nl:ud}' was smarter than
1 looking than anybody else, Nobody
else.” This lhm‘nuglagning equal-
United States | I.uu_limp]n_-r General.,
lligence were required to wear mental
ars, I'f\'cry Lwenty seconds or so, a govern-
a sharp noise to prevent them “from
brains '

Harrison Bergeron, age lourteen, is unusually smart, handsome,

heavier Imml’i(‘.lps than most.,
wore a tremendous pair nf'(-.‘n'].}lu_mcs,

lenses.” To disguise his good looks,




Harrison is required to wear “a red rubber ball for a nose, keep his
eyebrows shaved ofl, and cover his even white teeth with black caps at
s;laggltlc-tuolh random.” And to offset his physical slrvn‘gflj, he Im:s to
walk around wearing heavy scrap metal. “In the race of life, Harrison
carried three hundred pounds.™™® )

One day, Harrison sheds his handicaps in an act of heroic dehance
against the ('g.\hl;u'i.m tyranny. [ won't spn“ the story h}' n'\'c:aling the
L'::Ht'llsinl].. Itshould already be clear how Vonnegut’s story makes vivid
a familiar l‘()ll'||l|'ﬂint against a'gﬂlil;n‘i;m theories ol justice.

Rawls’s theory of justice, however, is not open to that objection. He
shows that a leveling equality is not the only alternative to a merito-
cratic market socicty. Rawls’s alternative, which he calls the difference
pl'im‘ip]t', corrects for the um-qlml distribution of talents and C“d‘.ml_
ments without imndimpping the talented, How? l:m‘uul‘agc the gillul
to develop and exercise their talents, but with the understanding that
the rewards these talents reap in the market belong to the community
as a whole. Don't hdm“t'dp the best runners; let them run and do their
best. Simply acknowledge in advance that the winnings don’t hclr‘mg to
them alone, but should be shared with those who lack similar gifts.

r\|l11mlg|\ the dilference print‘iplu does not require an c'qlia| tliﬁl-l‘i-
bution of income and wealth, its underlying idea expresses a pow erlul,

cven inspiring vision ol mlualit_\‘:

The difference principle represents, in effect, an agreement to regard
the distribution of natural talents as a common asset and to share in the
benefits of this distribution whatever it turns out to be. Those who
have been favored by nature, whoever they are, may gain from their
good fortune only on terms that improve the situation of those who
Iu\-v lost out, The naturally advantaged are not to gain merely be
cause they are more gifted, but only to cover the costs of training and
cducation and lor using their endowments in ways that help the less
fortunate as well. No one deserves his greater natural capacity nor

i { star ety i s not lollow
merits a more favorable starting I:l.h ¢insociety. Butit doesn

that one should eliminate these distinctions. There is another way to
deal with them. The basic structure of society can be arranged so that
these contingencies work for the good of the least fortunate,'?

Consider, then, four rival theories of distribution justice:

1. Feudal or caste system: fixed hierarchy based on birth,
2. Libertarian: free market with formal equality ol opportunity.
3. Meritocratic: free market with lair ec]uaIil}f of opportunity.

4. Egalitarian: Rawls’s difference principle.

Rawls argues that each of the first three theories bases distributive
shares on factors that are arhilrar__\_' from a moral point of view—
whether accident of birth, or social and cconomic advantage, or natu-
ral talents and abilitics. Oniy the difference principle avoids lmsing the
distribution of income and wealth on these contingencies.

:\]llmugh the argument from moral arbitrariness does not rely on
the argument from the original position, it is similar in this respect:
Both maintain that, in thinking about justice, we should abstract from,

or set aside, contingent facts about persons and their social positions.
) g

Objection I: Incentives

Rawls’s case for the difference principle invites two main objections.
First, what about incentives? If the talented can benehit from their tal-
ents only on terms that help the least well off, what if they decide to
work less, or not 1o develop their skills in the first place? If tax rates are
high or pay ditferentials small, won’t talented people who might have
been surgeons go into less (|cnmmling lines of work? Won't Michael
Jordan work less hard on his jump shot, or retire sooner than he other-
wise might?

Rawls’s reply is that the difference principle permits income in-

cqualities for the sake of incentives, provided the incentives are needed




to improve the lot of the least advantaged. Paying CEOs nu'n‘r:h or cut-
ting taxes on the wealthy sim])])‘ to increase the gross domuestic |)|'m-l-
uct would not be enough. But i the incentives generate economic
growth that makes those at the bottom better off than they would be
:\'illl a more cqual arrangement, then the difference principle permits
them. .

[tis important to notice that allowing wage differences for the snk.v
of incentives is different from saying that the successful have a privi-
leged moral claim to the fruits of their labor. If Rawls is right, income
:ll:'tllldlllh‘ﬁ are just only insofar as they call forth clforts that ultimately
help the disadvantaged, not because CEOs or sports stars deserve to

make more money than Ia:‘tm‘}' workers.

Objcct;’on 2: f;ﬂbn

This brings us to a second, more challenging objection to Rawls’s the-
ory <:I‘jt|s-licu: What about cffort? Rawls rejects the meritocratic theory
f:|.‘jllslii'c on the grounds that people’s natural talents are not their m\"n
doing. But what about the hard work people devote to ('.'u|li\*;alil'|g their
talents? Bill Gates worked long and hard to develop Microsoft. Michael
Jordan put in endless hours honing his basketball skills. an\\-‘ithslfml-
ing their talents and gilts, don’t they deserve the rewards their efforts
bring? .

Rawls replies that even effort may be the product of a lavorable
upbringing. “Even the willingness to make an effort, to try, and Sf} to
be deserving in the ordinary sense is itself dependent upon happy I‘\-m-
ily and social circumstances.™® Like other factors in our success, effort
i:s‘inilm-nn-tl by contingencies for which we can claim no credit. “It seems
clear that the effort a person is wil}ing to make is influenced by his natural
abilities and skills and the alternatives open to him. The better endowed
are more |ikt'])', other l|1ing:+ u(lua], to strive cn:mscivnliouﬂy sin O

When my students encounter Rawls’s argument about effort, many

ject. T y sir achievements, including their
strenuously object. They argue that their achievements, inc luding

*—
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admission to Harvard, reflect their own hard work, not mor ally arbi-
trary factors beyond their control. Many view with suspicion any the-
ory of]umu: that suggests we don’t morally deserve the rewards our
elforts bri fing.

After we debate Rawls’s claim about ctfort, I conduct an unscien-
tific survey. I point out that psychologists say that birth order has an influ-
ence on effort and striving—such as the effort the students associate
with getting into Harvard. The first-born reportedly have a stronger
work ethic, make more money, and achieve more conventional success
than their younger siblings. These studies are controversial, and [ don’t
know if their findings are true. But just for the fun of'it, I ask my students
how many are first in birth order, About 75 1o 80 percent raise their
hands. The result has been the same every time | have taken the poll.

No one claims that bcing first in birth order is one’s own (It)ing, I
something as morally arbitrar}f as birth order can influence our ten-
dency to work hard and strive conscientiously, then Rawls may have a
point. Even effort can’t be the basis of moral desert,

The claim that people deserve the rewards that come from effort
and hard work is questionable for a further reason: although propo
nents of meritocracy often invoke the virtues of cliort, they don't
really believe that effort alone should be the basis of income and wealth,
Consider two construction workers. One is strong and braw ny, and

can build four walls in a day without |:11.1Lmu a sweat, The other is
weak and scraw ny, and can’t carr y more than two bricks at a time. Al
though he works very hard, it takes him a week to do what his muscu-
lar co-worker achieves, more or less ctlortlessly, in a day. No defender
of meritocracy would say the weak but hardworking worker deserves
to be paid more, in virtue of his superior effort, than the strong one,

Or consider Michael Jordan. It’s true, he practiced hard. But some
lesser basketball players practice even harder. No one would say they

deserve a bigger contract than Jordan’s as a reward for all the hours
they putin. So, despite the talk about effort, it’s really contribution, or

achicvement, that the meritocrat believes is worthy of reward. Whether




ici T oW i ot o -ibution depends, at
or not our work ethic is our own doing, our contr ibut I ;

least in part, on natural talents for which we can claim no credit.
-k

Rejecting Moral Desert

If Rawls’s argument about the moral arbitrariness of talents is right, il..
leads to a surprising conclusion: Distributive justice is not a matter of
rewarding moral desert,

He recognizes that this conclusion is at odds with our urdilm:‘}' way
ol thinking about justice: “There isa lvmk'n('}‘ for common sense to sup-
pose that income and wealth, and the good things in life generally, should
be distributed according to moral desert, Justice is happil\vsr: according
to virtue . . . Now justice as fairness rejects this conception.

Rawls undermines the meritocratic view by calling into question
its basic |)rvmi.~;r, nnnu'l)', that once we remove social and economic

barricrs to success, people can be said to deserve the rewards their

talents bring:

We do not deserve our place in the distribution of native endowments,
any more than we deserve our initial starting point in socicty. That we
l.i{'.‘.“st'l'\'l' the superior character than enables us to make the elfort t_n
cultivate our abilities is also problematic; for such character depends in
good partupon fortunate family and social circumstances in early life for

o

: : PI—
which can claim no credit. The notion of desert does not apply here.

It distributive justice is not about rewarding moral desert, does this
mean that people who work hard and play by the rules have no claim
whatsoever on the rewards they get for their efforts? No, not exactly.
Here Rawls makes an important but subtle distinction—between
moral desert and what he calls “entitlements to Iugilimalc expecta-
tions.” The difference is this: Unlike a desert claim, an entitlement can
arise only once certain rules of the game are in place. It can't tell us

how to set up the rules in the first place.

*—»

The conflict between moral desert and entitlements underlies
many of our most heated debates about justice: Some say that increas-
ing tax rates on the wealthy deprives them of something they mnmﬂy
deserve; or that consider ing racial and ethnic diver sity as a factor i
college nlm:ssmm deprives applicants with high SAT scores of an ad-
vantage they morally deserve. Others say no— people don't morally
deserve these advamag( 85 we first have to decide what the rules of the
game (the tax rates, the admissions criteri ia) should be, Only then can
we say who is entitled to what.

Consider the dilference between a game of chance and a game of
skill. Suppose | play the state lottery. I my number comes up, I am
entitled 1o my winnings. But I can’t say that [ deserved to win, because
a Inl!ur}' is a game of chance. My winning or lnsing has lmthing to do
with my virtue or skill in pla'\;ing the game.

Now imagine the Boston Red Sox winning the World Series. Hav-
ing done so, they are entitled to the trophy. Whether or not they de-
served to win would be a further question, The answer would depend
on how they played the game. Did they win by a fluke (a bad call by the
umpire at a decisive moment, for ¢ :xample) or because they actually
played better than their opponents, di:;pld}'ing the excellences and vir-
tues (good pitc]aing, timely hitting, sparkling defense, ete.) that define
baseball at its best?

With a game of'skill, unlike a game of chance, there can be a differ-
ence between who is entitled to the winnings and who deserved to
win. This is because games of skill reward the exercise and displa}' of
certain virtues.

Rawls argues that distributiv ‘e justice is not about rew anhnu virtue or
moral desert. Instead, it’s about meeting the legitimate expectations that
arisc once the rules of the game are in place. Once the principles of jus-
tice set the terms of social cooperation, people are entitled to the bene-
fits they earn under the rules. But if the tax system requires them to hand
over some portion of their income to help the disady. antaged, they can't

complain that this de ‘prives them of something they morally deserve.
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A just scheme, then, answers to what men are entitled to; it satisfics
their Icgitimalc expectations as founded upon social institutions. But
what they are entitled to is not p]'npnrlional to nor (lcpundum upon
their intrinsic worth. The [)rincip}cs ol justice that regulat{r the basic
structure of society . . . da not mention moral desert, and there is no

e
tendency for distributive shares to (.‘m'rcspunrl to it.

Rawls rejects moral desert as the basis for distributive justice on
two grounds. First, as we've already seen, my having the talents that
cnahfc me to compete more successtully than others is not entirely my
own doing. But a second contingency is equally decisive: the qualities
that a society happens to value at any given time also morally arbitrary.
Even if I had sole, unproblematic claim to my talents, it would still be
the case that the rewards these talents reap will depend on the contin-
gencies of supply and demand. In medieval Tuscany, fresco painters
were highly valued; in twenty-first-century California, computer pro-
grammers are, and so on. Whether my skills yield alot or alittle depends
on what the society happens to want. What counts as contributing de-
pends on the qualitics a given socicty happens to prize.

Consider these wage differentials:

+ The average schoolteacher in the United States makes about
$43,000 pel'v)_.'mr, David Letterman, the late-night talk show host,

carns $31 million a year.

« John Roberts, chief justice of the ULS. Supreme Court, is paid
$217,400 a year. Judge Judy, who has a reality television show,

makes $25 million a year.

Are these pay differentials fair? The answer, for Rawls, would de-
pend on whether they arose within a system of taxation and redistribu-

tion that worked to the benefit of the least well off. If so, Letterman

and Judge Judy would be entitled to their earnings. But it can’t be said
: ge Judy

that Judge Judy deserves to make one hundred times more than Chicf

Justice Roberts, or that Letterman deserves to make seven hundred
times as much as a schoolteacher. The fact that they happen to live in a
society that lavishes huge sums on television stars is their good luck,
not something they deserve.

The successlul often overlook this contingent aspect of their suc-
cess. Many of us are fortunate to possess, at least in some measure, the
qualities our society happens to prize. In a capitalist society, it helps to
have entrepreneurial drive. In a burcaucratic society, it helps to get on
easily and smoothly with superiors. In a mass democratic society, it
helps to look good on television, and to speak in short, superficial
sound bites. In a litigious society, it helps to go to law school, and to
have the logical and reasoning skills that will allow you to score well on
the LSATS.

That our society values these things is not our doing, Suppose that
we, with our talents, inhabited not a technologically advanced, highly
litigious soticty like ours, but a hunting society, or a warrior society, or
a society that conferred its highest rewards and prestige on those who
displayed physical strength, or religious piety. What would become of
our talents then? Clearly, they wouldn’t get us very far. And no doubt
some of us would develop others. But would we be less worthy or less
virtuous than we are now?

Rawls’s answer is no. We migfu receive less, and properly so. But
while we would be entitled to less, we would be no less worthy, no less
(|usm‘ving than others. The same is true of those in our society who
lack prestigious positions, and who possess fewer of the talents that
our socicty happens to reward.

So, while we are entitled to the benefits that the rules of the game
promise for the exercise of our talents, it is a mistake and a conceit to
suppose that we deserve in the first place a society that values the qual-
ities we have in abundance.,

Woody Allen makes a similar point in his movic Stardust Memories.
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chagrined at being a taxi driver.

sanp¥: So what are you doing? What are you up to?

IERRY: You know what I do? I drive a cab.

sanoy: Well, you look gund. You - There's m:t]iing wrong with that.

JeRY: Yeah. But look at me compared to you . ..

sanoy: What do you want me to say? I was the kid in the m.'ighlu']l‘-
hood who told the jokes, |‘ighl?

JERRY: Yeah,

SANDY: S0, s0-—we, you know, we live in a—in a society that puts a
big value on jokes, you know? Il you think of it this way - (clearing
his throar) if' | had been an Apache Indian, those guys didn’t need

comedians at all, right? So I'd be out of work,

o
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JERRY: S0 ( }h, COme on, that doesn’t |1v}|1 me feel any better.

The taxi driver was not moved by the comedian’s rill on the moral
arbitrariness of fame and fortune. Viewing his meager lot as a matter of
bad luck didn’t lessen the sting. Perhaps that’s because, in a merito-
cratic society, most people think that worldly success reflects what we
deserve; the idea is not casy to t|iﬁ|m|gu, Whether distributive justice
can be detached .dl.ngulhvr' from moral desertis a question we explore

in the pages to come.

Is Lile Unfair?

In 1980, as Ronald Reagan ran for president, the economist Milton
Fricdman pthiHhvtl a |u'sln‘t'||ing book, co-authored with his wile, R.nst:.
called Free to Choose. It was a .'il)il'ill_'ll‘ lltmpu]ngrlin' defense of the free-
market economy, and it became a textbook—cven an anthem — for the
Reagan years. 1|; defending laissez-faire principles against egalitarian ob-

i 1 ri surprisi % . § W 'iI‘l._'(IlI]an.
jections, Fricdman made a surprising concession. He acknowledg
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those who grow up in wealthy families and attend elite schools have an
unfair -.zdvnnmgc over those from less privileged backgmunds. He also
conceded that those who, through no doing of their own, inherit tal-
ents and gifts have an unfair advantage over others: Unlike Rawls,
however, Friedman insisted that we should not try to remedy this un- !
fairness. Instead, we should learn to live with it, and enjoy the benefits

it brings:

Life is not fair. It is tempting to believe that government can rectify
what nature has spawned, But it is also important to recognize how

much we benefit from the very unfairness we deplore. There’s noth-

ing fair . . . about Muhammad Ali's having been born with the skill
that made him a great fighter . . . Itis certainly not fair that Muham-

mad Ali should be able 1o carn millions ol dollars in one night. But
wouldn’t it have been even more unlfair to the people wha enjoyed
watching him if, in the pursuit of some abstract ideal of equality, Mu-
hammad Ali had not been permitted to carn more for one night’s

fight . . . than the lowest man on the totem pole could get for a day’s

unskilled work on the docksz*

In A Theory of Justice, Rawls rejects the counscel i)l“I‘Olll!)idt.‘t‘.l](‘(: that
Friedman’s view reflects. In a stirring passage, Rawls states a familjar
truth that we often forget: The way things arc does not determine the

way they ought to be.

We should reject the contention that the ordering of institutions is
always defective because the distribution of natural talents and the
contingencies of social circumstance are unjust, and this injustice
must inevitably carry over to human arrangements. Occasionally this
reflection is offered as an excuse for ignoring injustice, as il the refusal
to acquiesce in injustice is on a par with being unable to accept death.
The natural distribution is neither just nor unjust; nor is it unjust that

persons are born into society at some par‘livular position, These are




simply natural facts. What is just and unjust is the way that institu

. . 2
tions deal with these facts.
. . . m ] -
Rawls proposes that we deal with these facts by agreeing “to share
one another’s fate,” and “to avail [ourselves] of the accidents ol nature
and social circumstance only when doing so is for the common bene-
it Whether or his theory of justice ultimately succeeds, it rep-
fit.”" Whether or not his theory i )
resents the most compelling case for amore equal society that American

political philosophy has yet produced.

/. ARGUING AFFIRMATIVE ACTION

G0t did not come from an aflluent family. Raised by a single
mother, she worked her way through high school, community college,
and California State University at Sacramento. She then moved to Texas
and applicd to the University of Texas Law School, the best law school
in the state and one of the ]t:.lding law schools in the country. ;'\Ilhmlgh
Hopwood had compiled a gl‘adu point average ol 3.8 and did reason-
ably well on the law school admissions test (scoring in the 83rd per-
centile), she was not admitted.!

Hopwood, who is white, thought her rejection was unfair. Some of
the applicants admitted instead of her were African American and
Mexican American students who had lower college grades and test
scores than she did. The school had an affirmative action policy that
gave preference to minority dpplicanls. In fact, all of the minority stu-
dents with grades and test scores comparable to Hopwood’s had been
admitted,

Hopwood took her case to federal court, arguing that she was a
victim of discrimination. The university replied that part of the law
school’s mission was to increase the racial and ethnic diversity of the

Texas legal profession, including not only law firms, but also the

state legislature and the courts. “Law in a civil society depends over-



