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Reader’s Guide

In the months and years after atrocities such as genocide, disappearances, torture, civil conflict, and
other gross violations of human rights have taken place, states are left with a puzzling and often dif-
ficult question: what to do with the perpetrators of such acts of violence? Such conflict leaves physical
scars, evident in the destruction of hospitals and schools, for example. But it also leaves deep and
lasting social scars. Transitional justice considers the social implications of this kind of brutal conflict.
Itis concerned with how to rebuild societies in the period after human rights violations, as well as with
how such societies, and individuals within those societies, should be held to account for their actions.
Itis this past violation of human rights that forms the basis of transitional justice, and is the impetus
that pushes the processes of transitional justice forward. How to deal appropriately with these kinds
of past human rights violations makes the processes of transitional justice quite controversial.
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Introduction

The idea that states can and should deal with the per-
petrators of violent crime during a period of civil con-
flict, or repressive or authoritarian rule, is relatively
new. For many vyears, leaders of rebel groups and
states were simply left alone, without consideration of
punishment or having to ‘pay’ for their deeds. Tyrants,
such as Idi Amin of Uganda or Jean-Claude ‘Baby
Doc’ Duvalier of Haiti simply left their own countries,
moved to countries that were willing to house them,
and faded into obscurity. It was only in the 1990s that
scholars and practitioners began to sort out how to
deal with their violent histories.

At that time, of course, there were many situations
of violence and conflict under way, or just ending (see
Box 22.1). Private property had been confiscated and se-
cret government files maintained in former Soviet-bloc
countries in Eastern Europe. The genocides of Rwanda
and Bosnia were taking place. Bloody civil conflicts con-
tinued in countries such as Somalia, Sierra Leone, Libe-
ria, Haiti, and Guatemala. Yet the perpetrators of even
the most egregious human rights violations went free.

It was becoming clear that someone should be
made to answer for such horrible crimes. Still, just who
should be held to account, and for what, posed a di-
lemma. Should every single person who had commit-
ted a crime be punished and sent tojail? Should only the
‘big fish’, officials and officers of the former regime, be
brought to trial? Or should those lower down the chain
of command, the ‘small fry’, also be tried? Who should
carry out such prosecutions? Should governments and
their bureaucracies be ‘purged’ of officials who had
helped to carry out such awful acts? How should vic-
tims be rehabilitated for the abuses and injuries, both
emotional and physical, that they had suffered? Should

BOX 22.1 WHAT ARE SOME SITUATIONS THAT
COULD BENEFIT FROM MECHANISMS OF
TRANSITIONAL JUSTICE?

« Genocide

« Civil conflict

« Racism

« Forced slavery

« Community violence
« Man-made famine

« Gross violations of human rights

victims themselves be acknowledged for their suffer-
ing? Transitional justice, as it has come to be called,
deals with all of these questions, and more.

These issues are intrinsically linked with the study
of human rights for several reasons. First, the mecha-
nisms of transitional justice deal explicitly with the
gross human rights violations that have been com-
mitted. Second, transitional justice is an important
tool for ending the cycle of impunity, and the kind
of immunity from prosecution that is prevalent in
states where the history of human rights abuses is in
the not-so-distant past; justice itself is deeply related to
human rights. Third, the mechanismsbeing utilized in
the pursuit of transitional justice are increasingly es-
tablished, sanctioned, or funded by parts of the United
Nations—the main international organ concerned
with the protection of human rights.

Transitional justice is also deeply intertwined with
the principle of universality. In their ideal form, tran-
sitional justice mechanisms deal with all individuals
equally in giving them an opportunity to participate.
In its embrace of the values of universalism, transi-
tional justice works to restore individuals back to their
rightful place in society. And insofar as transitional
justice also seeks to promote human rights, universal-
ity is also a central tenet.

The task, therefore, that confronts societies aim-
ing towards transition from authoritarian or repres-
sive regimes to democracy, or from conflict to peace,
is daunting. Where to start? Obviously, changes need
to take place in virtually every sector, and at virtually
every level. Often, reforms are required in sectors in-
cluding security, economics, healthcare, education,
and infrastructure. Transitional justice focuses specifi-
cally on reforms to the justice sector, working towards
the re-establishment of the rule of law and assisting in
the rebuilding of the system of courts that is required
in a functioning, democratic society.

Even so, it can be difficult for transitional societies
to come to an agreement about just what this means,
or how it will be carried out. One worry, of course, is
that decisions about who should be punished will be
made by the victorious party, and will not necessarily
address the concerns of the population as a whole. In
post-apartheid South Africa, for example, white sup-
porters of the defeated National Party worried that
they would be attacked by the newly victorious (and
mostly black) African National Congress. A second
worry is that, in the negotiation of peace settlements,
or the handing over of power from one regime to the



BOX 22.2 THREE DIFFERENT APPROACHES TO
TRANSITIONAL JUSTICE

Retributive Justice

Goal: to correct the perpetrator by means of prosecution
and punishment.

Usual mechanisms: trials, tribunals.

Sample case: Cambodia: Extraordinary Chambers in the
Courts of Cambodia established in 2001 by the Cambodian
National Assembly to create a court to try serious crimes
committed during the Khmer Rouge regime, 1975-9.

Restorative Justice

Goal: to restore the dignity of the victim; to restore the
perpetrator back into society.

Usual mechanisms: truth commissions, healing circles.
Sample case: Guatemala: Commission for Historical
Clarification (Comisién para el Esdarecimiento Histérico)
established in 1994, during negotiations between the
Guatemalan Government and leftist rebels under the Oslo
Accord process, which ended more than thirty-five years
of violence.

Reparative Justice

Goal: to repair the injury suffered by victims.

Usual mechanisms: restitution, apology.

Sample case: United States: $20,000 was awarded by
Congress in 1988 to each American of Japanese ancestry
who had been forcibly removed and detained in internment
camps located throughout the country during the Second
World War.

Adapted from Minow (| 998).

next, the perpetrators of heinous crimes will be given
some kind of amnesty, or immunity from prosecu-
tion. In Chile, for example, General Pinochet simply
granted himself and his accomplices lifetime immu-
nity, insulating himself and them from possible crimi-
nal charges. Third, the capacity of the legal system
may have been badly compromised during the con-
flict, and/or may find itself unable to cope with the
large numbers of prosecutions that will be required.
More than 120,000 people were identified as perpetra-
tors of the Rwandan genocide, for example, which
placed an enormousburden on the court system there;
it was estimated that it would take nearly 180 years to
prosecute all of them. And in Cambodia, the court sys-
tem was weak to begin with. It has been reported that

Transitional Justice

more than 80 per cent of judges there did not hold law
degrees, and many of those had never received formal
education at all, let alone legal training.

No one solution will ever be acceptable to every-
one. For victims of heinous crimes, no remedy can
ever be enough. No court sentence can restore a
missing limb. No amount of money will bring back
a dead child. Similarly, for perpetrators—such as Nazi
officers—whose actions were taken in an environment
that condoned, rather than condemned, them, it may
be difficult for society to try them. Still, common
morality dictates that something must be done.

As the idea of coming to terms with past abuses has
unfolded into practical application, different ways of
dealing with both victims and perpetrators have de-
veloped (see Box 22.2). The types of mechanisms that
states adopt tend to reflect the circumstances that arise
from the particular crimes committed, and the social
and political conditions that follow. They also corre-
spond to particular ideas about how and why justice
must be done, and must be seen to be done. Martha
Minow (1998) has characterized these approaches as
three distinct paradigms (philosophical or theoretical
frameworks): retributive, restorative, and reparative
justice. This typology is useful as a means of both ex-
plaining and understanding the different ways of ap-

proaching transitional justice.

Retributive Justice

Retributive justice is the kind of ‘justice’ that those
in the “West” are used to thinking about. In this para-
digm, justice equates with legal prosecutions and the
rule of law. This includes the kinds of court proceed-
ings and sentencing that are common throughout
much of the world today, all of which are based on
the notion of retribution or punishment for crimes
committed. Typically, a trial involves a person charged
with the commission of a crime being brought before
an arbitrator, if not a panel of his peers, whereupon
his guilt and subsequent penalty are determined.

The rationale behind retributive justice is at least
fourfold. First, if a person has done something wrong,
those actions need to be publicly acknowledged. Dur-
ing the process of a trial, details about specific crimes
committed are openly discussed, often being revealed
for the first time. Second, a perpetrator needs to be
punished for his actions. The objective of punish-
ment is both to remove the perpetrator from the
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circumstances in which he committed the crime and
to rehabilitate him before his release into the commu-
nity. Third, by disciplining someone for his actions,
there is a wider, educative effect for the public. That is,
if others see that someone is being punished for com-
mitting particular crimes, they will be deterred from
committing the same crimes. And fourth, the ability
to conduct a trial demonstrates and reinforces that
the justice system is both capable of carrying out re-
tributive actions and is viable as an institution. If a trial
takes place, it must be the case that the justice system
is fully functioning, and able to transmit the full au-
thority of the law of the land.

National Trials

And so, a number of societies in transition have opted
to utilize mechanisms of retributive justice, mostly in
the form of trials, to deal with the perpetrators of past
crimes. In most parts of the world, this is the remedy
that would be expected. Under normal circumstances,
in fact, it is the main forum for such resolution.

Such was the case in Greece, which experienced a
coup d’état (violent overthrow) by a military junta (pro-
nounced HOON-ta) in April 1967. The constitution was
suspended and martial law was declared. In 1973, thou-
sands of students were arrested, injured, or killed in a

BOX 22.3 TIMELINE OF MODERN INTERNATIONAL MECHANISMS OF TRANSITIONAL JUSTICE

1945 Nuremberg Trials established by
victorious Allies in post-War Germany

« Tribunal located in Nuremberg, Germany:.

« Four justices and four alternates from the four Allied
countries adjudicated cases.

« Charges of crimes against peace, crimes against humanity—
crimes that did not exist at the time of commission.

« More than 200 Nazi offiaals tried, excluding most senior
decision makers,

1946 Tokyo Trial established by victorious
Allies in post-War Japan

e Tribunal located in Tokyo, Japan.
« Eleven justices from ten countries adjudicated cases.

« Charges of crimes against peace, crimes against humanity,
and conventional war crimes.

« Twenty-eight top Japanese officials tried.

1993 International Criminal Tribunal for the
Former Yugoslavia (ICTY) established by the
UN Security Council to try top officials
from the conflict in the Balkans

« Tribunal located in The Hague, Netherlands.

« Sixteen justices elected to four-year terms by the UN
General Assembly, and twelve ad litem justices (appointed
only for specific cases) adjudicated cases.

« Charges induded grave breaches of Geneva Conventions
and Protocols, violations of laws of war, genocide, and
crimes against humanity.

« Most 'big fish' eluded capture and escaped prosecution.

« Tribunal intended as ad hoc or temporary, to be disbanded
when mandate met.

2002 Special Court for Sierra Leone (SCSL)
established between the United Nations
and Sierra Leone as the first hybrid national/
international tribunal to try criminals from
Sierra Leone’s brutal civil war

« Tribunal located in Freetown, Sierra Leone (except
Charles Taylor, who was tried in The Hague under
SCSL auspices).

» Eleven judges appointed from ten countries, from across
Africa and the West.

« Charges included war crimes and crimes against humanity
committed in Sierra Leone.

 'Big fish' including Charles Taylor charged, detained,
and tried.

2002 International Criminal Court (1CC)

established by states parties to the Rome
Statute

« Tribunal located in The Hague, Netherlands.

« Eighteen justices elected from Assembly of States Parties
adjudicated cases.

« Charges included crimes of aggression, genocide, and
war crimes.'

« |CC intended as permanent tribunal.




violent protest at the Athens Polytechnic. And in 1974,
the military dictatorship invaded the island of Cyprus,
launching a bloody coup against its population. In a
series of trials held throughout 1975, dealing with the
dictatorship in its entirety, more than 150 top officials
were tried and punished for crimes including torture, as-
sassinations, and the unlawful suspension of the consti-
tution. Many thousands of others were stripped of
governmental and administrative positions—an attempt
to “dejuntify’ the country in the aftermath of the coup.

International Justice

Sometimes, however, the national court system is un-
willing to carry out these kinds of prosecutions. Fur-
thermore, it may be unable to do so. In these cases, the
international community has stepped in to assist with
these prosecutions. Such trials began with the post-
War Nuremberg Trials and Tokyo Tribunal, which
were appointed to deal with Nazi war crimes and the
crimes of Japanese officials. Thus began the develop-
ment of the system of international criminal law (see
Box 22.3). Previously, any and all laws had existed only
at the national/state level (see Chapter 4).

[t was several decades, however, until further in-
ternational criminal legal avenues were pursued. The
international community showed little interest in the
prosecution of perpetrators of mass atrocities, geno-
cide, and war crimes. In the 1990s, several international
courts and tribunals were established, in conjunction
with the United Nations Security Council. These in-
cluded the International Criminal Tribunal for the
Former Yugoslavia (ICTY) and the International
Criminal Tribunal for Rwanda (ICTR), both estab-
lished on an ad hoc (single-purpose) basis to try cases
pertaining to the genocides, war crimes, and other atroc-
ities that took place in those countries. Most recently,
the International Criminal Court (ICC), a permanent
court with more or less international jurisdiction, was
established to try individuals for war crimes, crimes
against humanity, and genocide (see Box 22.4).

One other option in the international arena is that
various states can step in and conduct trials of people
who have committed criminal acts in another country.
Such cases are tried under the international legal princi-
ple of universal jurisdiction, which, until the late 1990s,
had rarely been used. Universal jurisdiction is claimed
on the grounds that the crime committed is considered
to be a crime against all, and therefore any state may
claim criminal jurisdiction. The idea, then, is that people

Transitional Justice

BOX 22.4 CHALLENGING ASSUMPTIONS: THE
INTERNATIONAL CRIMINAL COURT

To date, the International Criminal Court has only taken up the
prosecution of cases from the continent of Africa—although
the Court has carried out preliminary examinations of
situations in a number of other states outside Africa, including
Afghanistan, Colombia, Georga, Honduras, Irag, Ukraine, and
Palestine. This has led to charges of bias against the Court, as
well as a deep distrust of the Court by a number of African
states, who accuse it of being a court for policing Africa.

However, the very reason for the existence of the Court
holds an important clue as to the reason for this: the Court is
intended for the prosecution of the most serious cases of
human rights abuses where the state that has jurisdiction
over it is 'unwilling or unable genuinely to carry out the
investigation or prosecution' (Rome Statute Art.|7.a) of
those crimes. In the case of states like Uganda, Democratic
Republic of Congo, and Darfur, Sudan, the states themselves
have indicated that they are either unwilling or unable to
prosecute those who have committed serious crimes.

One other reason must also be considered: courts can only
successfully prosecute situations in which clear evidence
exists of the crimes that have been committed. Without this
evidence, it is much harder to secure convictions. And like
any court, the International Criminal Court must have clear
evidence. The crimes that have been committed in various
African situations, such as in the case of Jean-Pierre Bemba,
who was ultimately convicted of enlisting and conscripting
children under the age of |5 years and usingthemto
participate actively in hostilities in the context of an armed
conflict, reflect the availability of clear evidence that is used in
successful prosecutions.

who have committed crimes may be tried in a country
other than their own, regardless of nationality, country
of residence, or any other relation with the prosecuting
country, even though their crimes have been committed
outside the boundaries of the prosecuting state.

The case of Rwanda illustrates how retributive jus-
tice can be applied by the international community
when a state itself is unwilling or unable to prosecute
those responsible for criminal violations. Between early
April and mid-July 1994, a genocide was carried out in
Rwanda in which more than 800,000 mostly Tutsi Rwan-
dan citizens were brutally murdered by mostly Hutu
citizens (see Chapter 20). When the genocide came to
an end, more than 120,000 Rwandans stood accused of
the commission of these crimes. The justice system, as
it then existed, was simply unable to deal with such an
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extreme number of cases. Two separate international
mechanisms, along with an intricate national system of
gacaca courts (pronounced ga-CHA-cha), were estab-
lished to try those accused. We will describe the interna-
tional mechanisms in the following sections.

International Trials: Tribunals

The International Criminal Tribunal for Rwanda
was established by the United Nations Security
Council in 1994, to prosecute those responsible for
genocide and other serious breaches of interna-
tional humanitarian law committed in the territory
of Rwanda in 1994. The international community
recognized the need to strengthen the rule of law;
and to demonstrate that it had held at least the big
fish’ responsible, in an attempt to show other leaders
around the world that they could not get away with
such crimes. The idea behind the court was that
it would try a finite number of cases and then
be disbanded, which happened in late 2015. A simi-
lar court was appointed for the Former Yugoslavia
in 1993.

International Trials: Universal Jurisdiction

The second international mechanism being used in
pursuit of retributive justice for crimes committed
during the Rwandan genocide is the trial of génocid-
aires by courts of, and located in, other countries,
using the principle of universal jurisdiction. Belgium
was the first country to try Rwandan génocidaires in its
civilian courts, based on a law of universal jurisdiction
passed in 1993. In 2001, four Rwandans were charged,
convicted, and sentenced under the Belgian criminal
justice system for crimes that they had committed in
Rwanda. Canada, France, and Switzerland have also
tried Rwandan genocide cases. Many other states are
reluctant to do so.

KEY POINTS

Retributive justice generally involves the indictment, trial, and
punishment of the perpetrators of crimes.

Trials for the perpetrators of crimes may be carried out by
national courts,

Retributive justice may also be carried out by international tribunals.

Courts around the world have begun to try the perpetrators of
crimes in other countries under the principle of international
law known as universal jurisdiction.

Restorative Justice

Restorative justice may be a foreign concept to those
who have grown up with the idea of retributive jus-
tice described above. In this paradigm, justice is about
restoring both the victim and perpetrator of crimes
back into harmony with the community. Restorative
processes always seek to dignify and empower victims.
And so, unlike retributive mechanisms such as court
cases, which tend to focus only on the perpetrator, vic-
tims often play a central role in restorative processes.
Ideally, the victim is also empowered through restora-
tive processes. The wider community, too, is often a
participant in restorative processes.

Restorative justice can take many forms. A num-
ber of these are, and have been, actively used in the
West and elsewhere, either instead of, or alongside, re-
tributive mechanisms. In New Zealand, Family Group
Conferences, based on traditional Maori principles,
including teaching, settlement, and community resto-
ration, are used in conjunction with the court system.
In many parts of Canada, aboriginal communities use
healing circles instead of the courts to deal with com-
munity members who have committed crimes against
the community. Ceremonies to ‘cool the heart(s| of
former child soldiers on their return to their home
communities in Sierra Leone are commonplace.

Truth Commissions

In pursuit of justice in transitional communities, one
of the most commonly used restorative mechanisms
has been the truth commission. Truth commissions
are bodies established to look at widespread human
rights violations that took place during a specified
period of time, on a temporary basis, by the state,
often in conjunction with opposition forces and/

Critical Thinking Questions:

Who should be held accountable for gross violations of human
rights—only the masterminds of the crimes, or also the low-
ranking soldiers who carried them out?

s there moral value in imprisoning people found guilty of
these crimes!




or the involvement of the international community.
While no two truth commissions ever look or func-
tion in exactly the same way, their aim, generally, is
to inquire into past events (see Box 22.5). Often, the
inquiry includes the collection of details from victims
by means of questionnaires, and sometimes by pub-
lic testimony. For the most part, each truth commis-
sion also produces a report that contains detailed or
summary accounts of exactly what has taken place.
In most cases, these reports are widely publicized.
In Argentina, for example, the report published by
the National Commission on the Disappeared, en-
titled Nunca Mds (Never Again), became one of the
best-selling books of all time in that country. There
have been more than thirty truth commissions es-
tablished around the world since 1974. The majority
of these have been held in Africa and Latin America,
although commissions have also been established in
Asia and Europe.

The benefits of truth commissions over retribu-
tive mechanisms have been hotly debated. First,

Transitional Justice

truth commissions have a much broader focus than
trials. While the scope of a trial is often limited to the
actions of one perpetrator, truth commissions focus
on widespread abuses perpetrated by any num-
ber of individuals and on the suffering endured by
hundreds, or more likely thousands, of victims.
Second, truth commissions can have an educative
effect through the broadcasting of public hearings
and testimony or through the publication and dis-
semination of the final report. Such measures might
be the first opportunity that people have to hear
about what happened in their own country. Third,
truth commissions are not a ‘one-size-fits-all’ ap-
proach. Truth commissions may choose to focus on
truth or they may choose to focus on reconciliation,
as identified by the people of a particular country.
They are also able to tailor their activities to suit the
circumstances of the particular country in which
they operate. Fourth, truth commissions are often
seen as a less costly alternative to retributive ap-
proaches. For example, because truth commissions

BOX 22.5 WHERE HAVE TRUTH COMMISSIONS BEEN ESTABLISHED?

Uganda Commission of Inquiry into the Disappearance of People in Uganda since 25 January 1971 (1974)

Argentina

Comisién Nacional para ka Desaparicién de Personas (|1 983-4)

(National Commission on the Disappearance of Persons)

Chile Comisién Nacional para la Verdad y Reconciliacién (1 990—-1)
(National Commission on Truth and Reconciliation)
South Africa Truth and Recondiliation Commission ( 1995-2000)
Guatemala Comisién para el Escdarecmiento Histérico (1997-9)
(Commission for Historical Clarification)
SierraLeone Truth and Reconaliation Commission (2000-4)
Peru Comisién de la Verdad y Recondiliacién (2003)
(Truth and Reconciliation Commission)
Morocco Instance Equité et Récondiliation (2004-5)
(Fairness and Reconciliation Commission)
Ghana National Reconciliation Commission (2004-5)
Kenya Truth, Justice and Recondliation Commission (2008-1 3)
Canada Indian Residential Schools Truth and Reconciliation Commission (2007-)
Tunisia Truth and Dignity Commission (2014-)

This is not an exhaustive list, but shows selected truth commaissions.
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require far less in terms of infrastructure, personnel,
and other expenses generally associated with a trial,
their expenses are considerably lower. The South
African Truth and Reconciliation Commission, for
instance, had a total budget, for all five years of
its operation, of 196 million Rand (approximately

US$25 million)—a substantially smaller sum than
the ICTR, as we have discussed.

National Implementation

Truth commissions are generally established and run
by the national government, as happened in Chile. In
1973, the Government of democratically elected Pres-
ident Allende was overthrown by General Augusto Pi-
nochet in a brutal and repressive military coup. More
than 3,000 people were killed, and many more were
injured. When the subsequent Government came to
power in 1990, a truth commission was established.
The Comision Nacional para la Verdad y Reconciliacion
(National Commission on Truth and Reconciliation)
worked for a period of nine months. During that time,
the Commission received evidence from victims and
their families in 3,400 cases, considered this evidence,
and finally prepared a report. Testimony was heard,
evidence gathered, and decisions made; in the end, all
of the evidence was referred to the courts, except for
the testimony of those who had been granted a blan-
ket amnesty:.

International Involvement

In other cases, however, truth commissions are im-
plemented and/or run by the international community.
The involvement of the international community
may come as a result of one factor or a combination
of several factors. First, the national government
may be too fragile to carry out such investigations on
its own. The involvement of the international com-
munity gives legitimacy to the national regime, and
the support that the international community can
provide often strengthens the process immeasurably.
Second, the financial resources of the national gov-
ernment may be too depleted for it to be able to carry
out a truth commission on its own. Third, other re-
sources in society, including members of the judicial
community, or basic infrastructure needs, may be
similarly depleted. The international community can
provide for these needs. Fourth, there is enormous
expertise in matters concerning truth commissions
in the international community that may be lack-
ing at the national level. The inclusion of personnel

from the international community can provide such
expertise. Finally, the conditions to bring about the
truth commission may have been negotiated be-
tween opposing parties under international supervi-
sion. The presence of members of the international
community can keep disagreements between rival
parties that are meant to be working together on
the truth commission from flaring up and derailing
the process.

The international community was very much in-
tegrated in the Haitian truth commission. President
Jean-Bertrand Aristide was elected President of Haiti
in 1990, but he was forced into exile in 1991 when a
coup led by Raoul Cédras erupted. From 1991 to
1994, the military regime waged a campaign of tor-
ture against Aristide’s supporters. In October 1994,
after the US brokered an agreement between Aristide
and Cédras, Aristide was returned to power, and ap-
pointed the Commission nationale de vérité et de justice
(National Commission of Truth and Justice) in 1995.
The idea for a Haitian truth commission and much
of the work towards it was initiated and influenced by
the Haitian diaspora community abroad. The Haitian
commission was carried out by the Organization of
American States (OAS) and the United Nations Per-
manent Mission to Haiti (International Civilian Mission
in Haiti). In the end, four of the appointed commis-
sioners were Haitian nationals, all of whom had been
living in exile at the time of the violence. The three
others were representatives of the international com-
munity, from Bahamas, Barbados, and Senegal. The
Commission presented its final report in December
1995, as Aristide was again forced out of power—this
time because of the terms of the Constitution.

KEY POINTS

Truth commissions are implemented and run by the
international community in conjunction with, or in support
of, the national government.

Critical Thinking Questions:

If no one is ever punished, can victims really feel like justice
has been done?

Is it possible to restore communities back into harmony?
How might the mechanisms discussed here help, or hinder,
this effort?




Reparative Justice

Reparative justice is a different kind of justice again
from either retributive or restorative justice. The re-
parative paradigm is concerned with making right the
things that went wrong. At itsroot is the idea of repair.
The goal, therefore, is to provide a remedy for the suf-
fering and loss that have occurred.

Apology

Reparative justice can take place in one of two ways,
or it can contain a mixture of both. The first method
of repairing the past is by issuing an apology. That is,
the perpetrator himself can simply say sorry for what
has taken place. Or, if sufficient time has passed that
the perpetrator is no longer able to apologize—for
instance, if generations have passed since the abuses
were carried out and the perpetrator has died—then
a representative of the perpetrator may apologize
on his behalf. The Government of Canada, for ex-
ample, apologized in 1992 for the hanging of Métis
leader Louis Riel in 1885 for his role in the Northwest
Rebellion. None of the elected officials who had
been responsible for the decision to hang Riel in 1885
were still alive. Yet the modern-day Government
took the initiative, as representatives of that regime,
to issue a formal apology for the previous Govern-
ment's actions.

The benefits of an apology are many. First, the
wrong that the victim has suffered is acknowledged
by the perpetrator. This kind of acknowledgement—
publicly admitting to and accepting a knowledge of
the events that have taken place—can allow the vic-
tim to move forward, and to begin to ‘let go’ of the
wrong she has suffered. Second, and closely related
to the first, is that an apology can lessen the bitter-
ness that the victim feels. This is not to say that she
will necessarily become suddenly freed of the loss, or
will forget it entirely. Rather, an apology can reduce
feelings of anger and hurt. Third, the victim may feel
a sense of vindication at being recognized, finally, as
being right. Fourth, the trauma of the incident may
also be diminished.

Obviously, the hurts that a victim feels will not mag-
ically disappear simply because an apology is made.
This is particularly the case if the victim feels that the
apology is in any way insincere, or if she feels that the
apology giver does not have the authority to issue a
meaningful apology. An apology is not a panacea. But

Transitional Justice

it does go some way towards repairing the damage
that has been inflicted.

For example, the Government of Australia offered
an apology for past wrongs to the Aboriginal people
who live there. Between 1915 and 1969, thousands of
Aboriginal children were forcibly removed from their
parents and given to white families or institutions
to raise. As a lasting outcome, Aboriginal people in
Australia remain the country’s poorest and most dis-
advantaged group. An inquiry into these policies was
held in 1997, and a report was released. The following
year, a National Sorry Day was instituted, to acknowl-
edge the wrong that had been done. In 2008, the new
Prime Minister, Kevin Rudd, issued a formal apology.
The apology was issued instead of the billion-dollar
nationwide compensation package that Aboriginal
campaigners had been calling for.

Restitution

The second method of repair is restitution. Restitu-
tion can be defined as a token paid in compensation
for loss or injury. The idea behind this kind of com-
pensation is similar to the awards offered by civil
courts when, for example, a child is killed through an
act of negligence. No one can be sure what that child’s
life might have been worth, yet a sum of money is
awarded as payment or repair for the harm that was
caused. This is the kind of repair that the Aboriginal
community in Australia had been calling for.

To be sure, the idea of compensation is not com-
pletely adequate. No amount of money can ever fully
compensate someone for loss or damage suffered,
and no ‘wrong’ can be righted with the payment of
money. Yet restitution has been utilized by a number
of countries in an attempt to right the wrongs that
were perpetrated. In Canada, for example, after the
attack on Pearl Harbor in 1941, more than 20,000 Ca-
nadian citizens of Japanese ancestry, many of whom
had lived in Canada for several generations and had
Canadian citizenship, were suspected of aiding Japa-
nese authorities in military espionage activities. These
Canadian citizens were placed in internment camps,
and many of the men were taken to work camps; and
homes, fishing boats, and other property were seized
by the Government and sold without the permission
of their rightful owners. At the end of the war, in
1945, these Canadians of Japanese ancestry were re-
leased from the camps, but were banned for the next
five years from living near the coast. They were unable
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to reclaim much of their property. In 1950, the Bird
Commission awarded $1.3 million in claims to 1,434
Japanese Canadians, based solely on claims for lost
property. More than half a century later, in 1988, the
Government awarded CADS$21,000 to each Canadian
of Japanese ancestry who had been interned, under
the Japanese Canadian Redress Agreement.

KEY POINTS

Reparative justice focuses on repairing suffering and loss.

One key method of bringing about reparation is by issuing
an apology.

Another way of effecting reparation is by awarding
compensation or restitution.

Critical Thinking Questions:

If restitution is purely symbolic, can any amount of money
ever be sufficent?

Can an apology serve 'justice’ needs!?

Putting Transitional Justice into
Practice

These three paradigms of transitional justice repre-
sent three different visions of how a society can and
should be rebuilt in a period of transition. Retributive
justice focuses on holding perpetrators of crimes ac-
countable for their actions. Restorative justice focuses
on uncovering the truth about past crimes, focusing
notonly on the perpetrators but also on the victims of
criminal activities. Reparative justice focuses on mak-
ing things right, whether by means of an apology, or
by giving a token amount of money, or by replacing
what was lost. It is clear that there are both benefits
and shortcomings to each of these approaches.

The number of mechanisms employed in the pur-
suit of transitional justice has grown considerably
since the mid-1980s. And with every new attempt,
knowledge about how best to carry out such efforts has
grown too. Lessons can be learned from past attempts
that can inform how new mechanisms will be set up.

In 2004, then-United Nations Secretary General
Kofi Annan addressed the subject of transitional jus-
tice. One of the things that he stressed the most was
the need for these mechanisms to work together:

The international community must see transitional justice
in a way that extends well beyond courts and tribunals.
The challenges of post-conflict environments necessitate
an approach that balances a variety of goals, including the
pursuit of accountability, truth and reparation, the preser-
vation of peace and the building of democracy and the rule
of law ... Where transitional justice is required, strategies
must be holistic, incorporating integrated attention to in-
dividual prosecutions, reparations, truth-seeking, institu-
tional reform, vetting and dismissals, or an appropriately
conceived combination thereof. The United Nations must
consider through advance planning and consultation how
different transitional justice mechanisms will interact to
ensure that they do not conflict with one another. It is
now generally recognized, for example, that truth com-
missions can positively complement criminal tribunals.

(UN Secretary General, 2004, p. 9)

Indeed, a number of transitional justice mechanisms
have been established with just this in mind. One of
the biggest needs is for some combination of all the
objectives of the three different paradigms (retribu-
tive, restorative, reparative) to be fulfilled. In some
cases, one mechanism can fulfil more than one of
these objectives on its own. The South African Truth
and Reconciliation Commission, for example, was
established with three distinct objectives, reflected in
the three different committees into which it was
divided: gross violations of human rights, amnesty;,
and reparations.

In other cases, more than one mechanism must
be employed in order to satisfy the objectives of the
three paradigms. For example, in Sierra Leone, the
Truth and Reconciliation Commission and the Special
Court for Sierra Leone were established, and ran, con-
currently. While this caused practical problems, such
as the sharing of evidence and sheer amount of re-
sources and capital required to carry out both projects
simultaneously, the various needs of the population
could be more adequately addressed in this way.

However it works, in the aftermath of violent con-
flict and human rights abuses, societies in transition
have a real need to overcome the social implications
of past conflict. Obviously, not every situation will
require the same kind of solution. Moreover, not
every society will have the same ideas about what
must be done. But it is the case that reforms in the
justice sector can go a long way towards helping socie-
ties to move forwards. And these reforms help, over-
all, to strengthen a country’s chances at a successful



BOX 22.6 ALTERNATIVE POINTS OF VIEW:
SOCIO-ECONOMIC JUSTICE

Transitional justice mainly deals wath avil and political rights.
Claims have emerged that economic, social, and cultural
rights should also be considered, whether as a means of

providing development or as a means of redress. Scholars like
Rama Mani argue that the liberal goals of promoting

democracy and legal justice exclude broader 'social injustices
and patterns of structural violence that may have been the
underlying causes of conflict ... [including] practices of
discrimination, exclusion and marginalization targeting certain
groups or communities’ (Mani, 2008, p. 254). The mainstream
literature has thus far resisted their inclusion, arguing that
courts and other mechanisms are ill-equipped to deal with
these types of crimes. Some truth commissions, though, have
included some socio-economic crimes in their mandates.

transition towards peace and democracy. (See Box
22.6 for a discussion of claims that economic, social,
and cultural rights should also be considered in tran-
sitional justice.)

KEY POINTS

The number of mechanisms of transitional justice at work
has grown.

Mechanisms can work alone or in tandem.

Where more than one mechanism is in use, they must
work together.

Critical Thinking Question:

Is the proliferation of transitional justice mechanisms a sign
of progress!

Case Study: Uganda

The country of Uganda has experienced a high level
of human rights abuses at the hands of the state since
its independence from Britain in 1962. From 1971 on-
wards, the country experienced a series of coups, which
culminated in a concentration of power in the head of
state. Under Milton Obote, the country’s first post-
colonial prime minister, a number of groups carried
out riots and armed attacks in protest against his acces-
sion to power (Berg-Schlosser and Siegler, 1990, p. 196).

Transitional Justice

In 1971, Obote was overthrown by his top general,
Idi Amin, who carried out a systematic reign of terror,
murdering anyone he considered to stand in his way
(Wright, 1996, p. 306). The military and paramilitary
me chanisms of the state conducted brutal campaigns
of torture (Khiddu-Makubuya, 1989, pp. 141-57). It is
conservatively estimated that between 300,000 and
500,000 people were killed during this period (Briggs,
1998, p. 23). In 1979, Amin’s forces were defeated by
forces including those of Obote, of future president
Yoweri Museveni, and of neighbouring Tanzania.
Amin fled to exile in Libya (Ofcansky, 1996, p. 47). In-
terim Governments were appointed in 1979 and 1980.

As the result of rigged elections in 1980, Obote re-
turned to power. He remained until 1985, when he
was again overthrown by a faction of the Ugandan
military. During this period, human rights abuses sky-
rocketed as the paramilitary forces of the state carried
out campaigns of torture, rape, and rampant loot-
ing (Khiddu-Makubuya, 1989, p. 153). It is estimated
that approximately 300,000 (Uganda, 1998, p. 53) to
500,000* people were killed, many of them within a
small geographic area known as the Luweero Trian-
gle. Obote fled into exile in Zambia (Museveni, 1997,
p. 166). A military council ruled for six months, until it,
too, was overthrown.

The current President, Yoweri Museveni, and the
National Resistance Army (NRA; now National Re-
sistance Movement (NRM)) seized power by means of
military force in January 1986. He, too, has ruled with
an iron fist. As with his predecessors, Museveni has
faced considerable opposition from many of the fifty-
six different ethnic groups throughout the country.
Between 1986 and 2008, Museveni faced more than
twenty-seven armed insurgencies.?

One of the most violent was carried out by the
Lord’s Resistance Army (LRA), a rebel group led by
Joseph Kony The LRA perpetrated thousands of
human rights abuses against the population of north-
ern Uganda in its bid to defeat Museveni and take con-
trol of the country. Their fighting spilled over to areas
including the greater north and east of the country.
An estimated 30,000 children were abducted for use
as child soldiers and sex slaves. Many thousands of
women were raped and gang-raped. And thousands of
others were tortured, many with lips, noses, and ears
sliced off. Over the years, at least 1.8 million people,
representing 80 per cent of the population of northern
Uganda, were forced to flee to camps forinternally dis-
placed persons (IDPs)—and many were in the camps
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for twenty years or more. The fighting and rebel raids
tapered off during periods when peace talks were tak-
ing place, and at other times were increasingly violent.
One study reported that 79 per cent of community
members said they had witnessed torture, 40 per cent
had witnessed killing, and 5 per cent had been forced to
physically harm another (T. Allen, 2005b, p. 25).

This conflict, although distinct from many of the
other conflicts that have taken place, is in many ways
representative of the manner in which discord has
manifested itself in the country. The scope of abuse,
and the devastation of communities, is similar to many
of the other conflicts that have seized Uganda. And
so Uganda finds itself beleaguered by conflict, with
many of the resulting problems untreated and ques-
tions unanswered—even though it has attempted, at
different times and in different ways, to deal with the
perpetrators of such conflicts.

Truth Commission

When Museveni and the NRM came to power in 1986,
one of their programmes involved the creation of a
truth commission. The role of the 1986 Commission
was to inquire into ‘the causes and circumstances’ sur-
rounding mass murders, arbitrary arrests, the role of
law enforcement agents and the state security agen-
cies, and discrimination that occurred between 1962
and January 1986, when Museveni and the NRM as-
sumed power. It was also meant to suggest ways of
preventing such abuses from reoccurring (Republic
of Uganda, 1994, pp. 3—4). The Commission was ex-
pected to determine the role of various state institu-
tions in both perpetrating and hiding gross human
rights violations. It collected testimony from thou-
sands of victims and witnesses, and in the end 608 wit-
nesses appeared before the Commissioners at public
hearings. Its final report is 720 pages in length.

In actuality, however, the Commission was able to
accomplish very little. It faced a considerable number
of constraints that ultimately proved its undoing. The
Commission was beset by a number of institutional
failures. These included a lack of capacity to carry out
the kinds of investigations and referrals to prosecu-
tion that it was meant to have undertaken. Its man-
date, for example, was simply too vast: to investigate
all human rights abuses committed between 1962
and 1986 would have required many times more than
that with which the Commission was invested. And
there was a dearth of hard evidence, either because

that evidence was never preserved, or because it went
missing (whether innocently or nefariously) in the in-
tervening years. The passing of time also affected the
ability of witnesses to testify, as those who might have
provided important information had either forgotten
crucial details or died before the opportunity arose.
Funding, too, was a problem for the Commission,
since it was never adequately funded or resourced by
the Government. This affected everything from the
Commission’s ability to pay the commissioners and
other staff, to their need for basic items such as file
folders, pens, and petrol. In the end, funding came
from international non-governmental organizations
(NGOs) to enable the Commission to complete its
work and publish the final report. Similarly, the Com-
mission suffered from a general lack of political will to
galvanize the process. Most citizens were too sceptical
of the process to become involved; these people, who
had been abused at the hands of their Governments
for the better part of forty years, were not in a position
to trust that this government-initiated process might
be beneficial for them. Likewise, the Government it-
self backed away from the work of the Commission
almost before it started, and its officials, such as the
Criminal Investigations Division and the Director of
Public Prosecutions, which were supposed to have col-
lected evidence and used it to prepare for prosecutions
of perpetrators, failed to fulfil these responsibilities.

In the end, the work of the Commission was negli-
gible. It touched only a marginal segment of the popu-
lation in any real way. As a testament to the ineffectual
performance of the Commission, all of its documents
now reside in a locked, bug-infested closet, forgotten
by everyone.

Amnesty Act

With the number of armed conflicts and the amount
of bush warfare that has paralysed the country since
1962, it is not surprising that there are thousands of
former rebel soldiers who could rightly face prosecu-
tion. This is especially relevant to the ongoing conflict
in northern Uganda, in which thousands of people,
including children, have been abducted into the rebel
forces and made to commit heinous crimes. The people
of Uganda, therefore, ‘conceived [of an amnesty] as a
tool for ending conflict ... a significant step towards
ending the conflict in the north and working towards
a process of national reconciliation’ (Hovil and Lomo,
2005, p. 6).



After a significant amount of persuasion of Govern-
ment officials, particularly those innorthern Uganda, in
November 1999 the Government of Uganda passed an
Amnesty Act, which was enacted in January 2000. The
Act offers amnesty to anyone who has ‘engaged in or is
engaging in war or armed rebellion against the govern-
ment of the Republic of Uganda’ (Republic of Uganda,
2000, 11.3.1). By 2006, the Amnesty Commission had re-
ceived more than 20,000 applications for amnesty.

The people of Uganda are deeply divided as to
whether those who have committed serious crimes
should be punished for them. On the one hand, there
is substantial support for the prosecution of those
such as Joseph Kony, the leader of the LRA. There is
little question among the population, particularly in
the north, that Kony should simply go free. On the
other hand, however, there is widespread concern that
those who have been forced to commit such atroci-
ties might also be held responsible—including those
children and adults who were forcibly abducted by the
LRA. For these, there is substantially less clarity about
the issue of amnesty. Only one point garnered consen-
sus: the conflict must be stopped.

The Government of Uganda has waffled on the issue.
Within the Parliament and the Presidential Palace, there
is at best ‘ambiguous support for the amnesty process:
numerous informants questioned whether or not the gov-
ernment was really serious about the Amnesty. Indeed,
since its enactment, the government has never presented
a consistent position on the Amnesty ... One elderly man
in Kitgum articulated a commonly held view: “Parliament
said [the Amnesty Act] was OK, but the president himself

didn't want it. This is no secret.
(Hovil and Lomo, 2005, p. 18)

In April 2006, the Government passed the Amnesty
Amendment Bill (2003) to enable the Minister of Inter-
nal Affairs, with Parliamentary approval, to prevent spe-
cific people, most notably the LRA, from being granted
amnesty. In January 2012, the Amnesty Amendment
Bill was challenged when ex-LRA commander Col.
Thomas Kwoyelo was granted amnesty by the Interna-
tional Criminal Division of the High Court.

International Criminal Court

Another piece of the ‘justice’ puzzle in Uganda has
come in the form of the International Criminal Court
(ICC). In what has been seen as a further indication of
Museveni’s dissatisfaction with the Amnesty Act, he
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formally requested an investigation by the ICC into
the actions of the Lord’s Resistance Army in northern
Uganda in December 2003. This cast a more ominous
shadow over the existing amnesty process. The Chief
Prosecutor issued warrants for the arrest of Joseph
Kony and four other senior members of the LRA,
making Uganda the first situation to be examined by
the Court. Individually, each of the five warrants de-
tails the atrocities attributed to the LRA, and to each
of the five men, including more than 2,200killings and
3,200 abductions in over 820 attacks. Kony, for exam-
ple, is charged with twelve counts of crimes against
humanity and twenty-one counts of war crimes.

Yet here, too, opinion is divided. The same justice ver-
sus peace debate rages on regarding the role of the ICC.
International agencies have, for the most part, been
very supportive of the role played by the ICC. On the
ground, however, sentiments are mixed. Many Ugan-
dans see the ICC as a troublesome intruder that threat-
ens to take away any chance that they have for peace
and a resolution of the conflict through negotiation
with the rebels, for Kony and his men are unlikely to
surrender in the face of such daunting warrants. Others
seem relieved for the international community, finally,
to have become involved, when it has been clear that
the Government of Uganda had no will to prosecute.

In early 2016, the situation of Uganda at the ICC
was still active. None of the warrants had been exe-
cuted. But in January 2015, one of the five, Dominic
Ongwen, surrendered himself to US forces, where-
upon he was surrendered to the ICC; at the time of
writing, he was awaiting trial.

KEY POINTS

Protracted civil conflict has plagued Uganda since 1962.

Uganda's truth commission (|1 986-94) failed to acknowledge
past events adequately.

The Amnesty Act (2000) has been divisive, as people debate
who should be punished, and how.

The warrants issued by the International Criminal Court have
been equally divisive.

Critical Thinking Questions:

Many argue that Uganda is still not in transition. Is it too soon
for transitional justice?

Can there be too many mechanisms of transitional justice?
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Conclusion

The case of Uganda aptly illustrates the difficulty that
exists in putting into practice any form of ‘justice’
through the paradigms of retributive, restorative, and
reparative justice, and resolving the social implications
of prolonged violent conflict, as we have discussed.
What seems, on paper, a reasonable solution to a dif-
ficult problem is often no match for the complexity
of situations on the ground, or the complicated ef-
fects of human rights abuses. Scholars and practition-
ers of transitional justice are only now beginning to
comprehend the manner in which such mechanisms
can and should promote greater goals such as peace
and democracy, and how these relate to and interact
with other concurrent processes of transition, such
as economic development, or the demobilization and
disarmament of combatants, that are also likely to be
under way.

The field of transitional justice is rife with debate
about how these different paradigms fit together, and
about how we can be sure they have succeeded or

o QUESTIONS

Individual Study Questions

.  What s transitional justice?

What good does transitional justice serve?

How is universal jurisdiction useful?

Sl A

What is the value of a truth commission?

Group Discussion Questions

failed. Indeed, some have argued that without the rule
of law, as demonstrated by a rigorous use of retribu-
tive mechanisms, there simply is no justice, and that
the restorative and reparative paradigms are neither
fully right nor adequate. Others claim that the lat-
ter two approaches are merely a second best option,
sufficient for use only when all else fails. Yet many
contend that each of these approaches is sufficient, in
and of itself, to bring about the desired outcome: the
rebuilding of a society after human rights violations.

What is clear is that the three paradigms, and the
institutions that operate within them, aim towards
the same goals. Their methods and rationale, of
course, differ greatly. But, in the end, it is entirely
possible that the paradigms are themselves concord-
ant pieces of a holistic process of justice. In the years
to come, as transitional justice is applied through all
three of its paradigms, in different cases and at differ-
ent times, it will become more apparent whether this
is, in fact, the case.

How does restorative justice differ from retributive justice?

|. Should these three different types of justice always work alone?

o

on this responsibility?

Is there any benefitto a society as a whole in avoiding retributive punishment?
Is there a role for amnesty in encouraging societal participation in restorative processes?

What should the responsibility of government be in apology or restitution! Should there be a statute of limitations

5. What kinds of developments in transitional societies would reflect some measure of 'success’ of transitional

justice mechanisms?

6. What issues in your own country warrant examination by the kinds of mechanisms outlined in this chapter?
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NOTES

|. The Rome Statute of the International Criminal Court also specifies that the Court will try crimes of aggression. At

the time of writing, however, such crimes remain undefined.

2. Confidential interview with Abdul Nadduli, District Commissioner, Luweero District, by the author on 17
November 2004, Luweero Town, Uganda.

3. These include rebellions by Action Restore Peace, Allied Democratic Forces, Apac Rebellion, Citizen Army for
Multiparty Politics, Force Obote Back, Former Uganda National Army, Holy Spirit Movement, Lord's Army, Lord’s
Resistance Army, National Federal Army, National Union for the Liberation of Uganda, Ninth October Movement,
People's Redemption Army, Uganda Christian Democratic Army, Uganda Federa Democratic Front, Uganda
Freedom Movement, Ugandan National Democratic Army, Uganda National Federal Army, Ugandan National
Liberation Front, Ugandan National Rescue Fronts | and I, Ugandan People's Army, Ugandan People’s Democratic
Army, Uganda Salvation Army, and West Nile Bank Front (Hovil and Lomo, 2004, p. 4; 2005, p. 6).

Visit the Online Resource Centre that accompanies this book for updates and a range of other resources:
www.oxfordtextbooks.co.uk/orc/goodhart3e/




