 ADMINISTRATIVE LAW AND PROCE

o sufferlng from 1mpa1rments of ‘comparable severlty
~ to those which would entitle an adult to benefits, and
the Court believed that the HHS rule would
inevitably deny benefits to some children who met
that statutory standard Thus, although the Court has
- strongly supported the use of rulemaklng, it also
~ acknowledges that an agency’s rulemaking power is
= 'ii'if—i—_c1rcumscnbed by whatever substantive provisions
,f{: deﬁne the agency S regulatory authority.

1 B SUMMARY JUDGMENT

Another way in Whlch ‘an agency can avoid
unnecessary hearings 1s tc adopt a summary
judgment procedure ch‘f f \the. most  part,
administrative summary Judgment rules are similar
tO Rule 56 of the Federal Ru]es of Civil Procedure: aJudgment on the 7 i
merits may be rendered without hearing when there' =
isno genume issue of material 298 e

fact to be trled Kourouma v. FERC, 723_F.3d 274 (D.C. Cir. 2013).
- An agency, however, typically has much wider
substantlve pohcymaklng authority than a court. It
__can sometimes use this authority to redefine the
—'rnnderlylng legal standards, and then enter summary '
judgment against parties who fail to show a triable

Location ¢
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'ESS IN A NUTSHELL ( NUTSHELLS)

- issue under the new standards

The Supreme Court addressed one example of thlS

vtechmque 1N Weinberger v. Hynson, Westcott &__ngg Inc., 412 U.S. -
600 (1973). In 1962, Congress directed the Food and

' :ugllAdmlmstratlon to withdraw from the market =

glven drug only on the ba51s Zouadequat -and well-

contro]led chmcal studles, not anecdotf’

c almlng that the FDA’s procedure v101ated i
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= statutory rlght to a full hearing. The Court generally ,
~upheld the FDA’s summary Judgment practlce A 2051 e

primary factor in the Court’s reaspmng was the
common sense notlon that it would be pointless to
hold a hearmg if the challenging party had no chance
of succeedmg on the merits. It was also clear that the
= FDA 'could not accomphsh its statutory mlssm o

Wi upon thelr experlence in czvﬂ htlg' 2\

/ TMLQS_O_II,, 37_3..._.3_.74316th Clr 2004)_, Rogers Com v. EPA,
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(D.C. Cir. 2002).

1. C.OFFICIAL NOTICE

In the same manner that courts can bypass the

normal process of proof by taking judicial notice of
facts, administrative agencies sometimes overcome
deficiencies in the record of a formal proceeding by
~ taking “official notice” of material facts. Indeed,
~agencies enjoy considerably wider power than courts

to dispense with formal proof. In federal courts, for

= cahnot reasonably be questloned Fed. R. Evid. 201(b).
= These strict hmlts are unsuitable for administrative
~ agencies, Wthh often are created precisely so that
= they can become reposﬁones of knowledge and,
fields of thelr spemaltles agency off1c1als are
frequently aware of extra-record facts that ;bear on

Scanned with CamScanner



cases pending before them A liberal systemr of

official notice can contribute to the convenience and‘ =
efficiency of the decisional process, by avoiding the
need for repetitive, time-consuming proof of matters —
that have already been thoroughly investigated. =

It is sometimes argued that an agency should have
espec1a11y broad freedom to take official notice of
“legislative” facts (general facts bearmg on law or
policy) as opposed to “adjudicative” facts (facts
cbncermng the 1mmed1ate parties to a case) Thls

The=——

. Fed. R. Evid.

201(a).

n':agency Wants to rely on such facts. Indeed the 301

procedures for takmg ofﬁc1a1 notice in an
- adjudication, described later in thls section, closely
resemble the procedures that agenmes typically use
~in the rulemaking process, which is expressly
designed for resolution of leglslatlve fact 1ssuesf
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,stg?ggfgés ~ and applying _decided cas :
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