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CHAPTER VIII
PROCEDURAL SHORTCUTS

Many administrative statutes contain - clauses
conferring broad rights to trial-type hearings.
Admlmstratlve hearings, however, can be costly in
time, manpower, and other resources, and they
sometimes make only a marginal contribution to the
quality of = information available or to the
acceptability of the final decision. Thus, agenc1es —
often have an incentivé;;tb;a»:develop 'prqgedﬁral
techniques for avoiding unnecessary hearings or for
narrowing the issues that will be cons1defg&71n
formal setting. Several such techmques are rexammed

in this chapter — 7'1 =

1. A. AVOIDING HEARINGS THROUGH
RULEMAKINGS

: ;fMost agenc1es ‘now operate under statutory
Vhemes that perm1t them to issue legislative rules '
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agency level on the 1ssues addressed in the rule i
those issues will rémam settled until the rule is
revoked, or mvahdated by a court. (The term
“substantive rules” 1s sometimes used as a synonym
for “legislative rules,” but it is shghtly misleading,
because a procedural rule can also be “legislative,”
~ settling the 1ssues it addresses. They are also
= f'commonly known as regulatlons” though thatisnot
m used in the APA) Sometimes it is upclear '
géﬂcy "}rulemakmg authority apphes
11] txon prlvate partles m Ly
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;unless Congress clearly expresses an 1ntent tor
Wltthld that authorlty American Hosp ASsnv NLRB, 499 US.
606 (1900) (upholdmg rule defmmg approprlate
bargammg units in h05p1tals) |
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 Storer Broadeasting Co., 351 U.S. 102 (1956), the Commission had g

~ issued multiple ownership rules reducing the number
of television outlets that could be controlled by one
licensee. Storer, which exceeded the new maximum
limit, had applied for an additional license before the

- rule became ﬁnal but the FCC nonetheless dlsmlssed i

7, the apphcatton as not conformmg to the new rule |

Exnloratlon & Prod. Southeast I

(upholdmg FERC rul

'd E2d 624 (D.C. Cir. 1 Cir. 1066) (en banc) (upholdmg CAB
at Efeffectlvely modified some air :caljfi:‘
rtificates by prohlbltmg the companies fr
ansportlng cargo through “blocked
‘arrfahg_tnents) In short even where a sl
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:,;,,%{are to be JUdgEd in light of four varlables tag
f:—_educatlon, work experlence, 266 1 i

~ and physical ability. The guldehnes also known as
;”;'?—‘fgrld regulations,” hsted numerous combinations of
ffthe fourﬁ’ threshold variables and stated, for each'
N a worker w1th thos

entitled to beneﬁts The Cour concl
although the Act states that the
determination 1s”’tobe made on the basis ¢
adduced atahearlng, this provision does'not barﬁfhe;
Om:,relylng on rulemaklng to reso v
'certam classes of lssue's s

~ The rules upheld in Campbell were controvers;ial"

'for they tended to curb ALJs’ ability to respond to
1od1wdual circumstances that might come to light at
an ev1dent1ary hearmg As the Court noted, however,
7 ";:—?'use of the guldehnes enhanced the efflc1ency of th
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- program and helped brlng about unlform result

~ nationwide. Moreover, the process was not entirely
:rlmpersonal because an ALJ still had to use
“individualized judgment in assessing a c]almant S
’partleular abrhtles =

case con31derat10n and subsequent . cases have,}
le: onstrated that the Secretary’s rulemakmg =
= ,7author1ty has 11m1ts In Bowen v. Yuckert, 48 82 US. 29] = =

137 (1987), another HHS rule ~provided that a clalmant :
would automatically be deemed 1ne11g1b1e for beneﬁts :
if her impairments were not “severe® enough to——
significantly limit her ab111ty to do most }obs The
Court upheld the rule, but two concurring Justlces =
cautloned the Secretary to use the rule with restraint, :
because aggressrve _applications of the rule could =
(and in the initial ‘months of the rule actually did)
deny beneﬁts to clannants who had a statutory right
to receive them Later, in Sullivan v. Zebley, 493 U.S. 521 (1090),
the Court struck down a third rule, under which a ‘
“child would be deemed ineligible for benefits unless
~ she had one of 182 medical conditions listed in the
I'ule The statute extended benefits to all chlldren
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