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there would be no reason to consider it
immoral. In fact, it might even be an act of
courage and love, as would be a suicide for

the sake of saving the lives of others.

Other Greek philosophers actually
advocated  suicide. Epicurus  encouraged
hedonism and made secking pleasure and
avoiding pain the norm of living. Once the
pain of living overwhelms the pleasures one
can hope for, he thought suicide was an
appropriate moral response. Stoicism, the
philosophy that dominated the Greek and
Roman classical worlds for centuries after
300 B.C.E., also advocated suicide at the end
of life. Stoic philosophy advocated living
“according to nature,” and many Stoics did
not hesitate to kill themselves when the
struggle to live became an unreasonable
effort to prevent death. For them death was
natural, and so helping it to come at the
end was reasonable and virtuous. And, since
they thought that exercising the virtues
constituted a good life, suicide becomes
reasonable whenever illness, poverty, or pain
so overwhelms a person that living

virtuously is no longer possible.

The Hebrew culture, another great

tradition shaping our moral consciousness,
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physicians, were unalterably opposed to
physicians killing their patients or helping
them kill themselves. So strong was this
opposition that euthanasia and suicide were
not even considered topics for serious moral
discussion. This is no longer true; these
topics are now the subject of serious debate

and, in some places, political action.

The debate is really an ancient one.
In the classical world of Greece and Rome
(ca. 500 B.C.E. to 350 C.E.), many thought
euthanasia and suicide were morally
acceptable in appropriate circumstances. One
group of  people was a  notable
exception—the Pythagoreans. They
developed a strong tradition in medicine,
one devoted to the ethical formation as well
as to the medical education of their
physicians. Hippocrates was a physician in
the Pythagorean tradition, and many people
still appeal to the Hippocratic Oath for

moral guidance in medicine.

The Pythagoreans in general, and the
Hippocratic medical tradition in particular,
were opposed to euthanasia. The reason is
not hard to discern. Pythagorean religious
beliefs included two important
doctrines—the kinship of all life and the
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inflicted by the plagues, were remembered
by the Hebrews as great deeds of the Lord

(Deuteronomy 11).

The Bible also commands the
Israelites to kill innocent people in military
campaigns. It depicts God as commanding
his people to kill all the children and
women, as well as the men, whenever their
army has conquered a nearby enemy city
(Deuteronomy 20). The deliberate killing of
all the inhabitants in the captured cities is
particularly disturbing from a moral point
of view because the Bible depicts the
Hebrews as the invaders; they were moving
in from the desert to take the
already-occupied land and cities for

themselves.

The Bible does not restrict the killing
of children to the enemies’ children; it
commands the Israelite parents of a
stubborn and rebellious son to have him
apprehended and brought to the elders so
the parents can testify against him. If their
testimony is convincing, the townspeople
will then gather round and stone the young

man to death (Deuteronomy 21).

It is, of course, impossible to know

how often the biblical commandments
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large building, and they mocked him. By
this time, enough of his hair had grown
back to restore his incredible strength. In
anger, he managed to pull down the two
main columns supporting the roof, killing
himself and thousands of his enemies. His
last words were: “Let me die with the

Philistines!” (Judges 16:30).
The fact that Samson killed himself

did not prevent St. Paul from considering
him one of the heroes of the Hebrew faith,
along with David, Samuel, and the prophets
(Hebrews 12:32). And there is no doubt
Samson’s action was understood as a suicide.
With his strength restored, he could have
escaped, but he chose to die. So clearly is
this a suicide that St. Augustine thought it
necessary to claim that God himself must
have made an exception to the moral law
forbidding all suicide and secretly ordered
Samson to pull the building down on

himself (City of God, 1:21).

Given the commandments both for
and against killing in the Hebrew Bible, it
is unwise to use biblical texts as arguments
for or against killing, even killing the
innocent. Biblical quotations are not good

arguments for or against abortion or killing
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the innocent or euthanasia or suicide or
capital punishment. The texts are not
consistent and therefore not conclusive.
What does seem clear, however, is that the
people of the biblical tradition, as time
went on, tended more and more to kill less
and less, and that this tendency to avoid
killing is a major factor behind our culture’s
traditional stand against euthanasia and

suicide.

Another strong cultural factor against
euthanasia and suicide is Christianity.
Christians were deeply moved by the
example of their founder, who refused to
allow the use of weapons to defend his life,
and who accepted his rigged trial and
execution without a struggle. Christians took
a strong stand against killing, and most of
them considered late abortions, infanticide,
capital punishment, warfare, and suicide

immoral homicides.

At the end of the fourth century,
when the Romans made Christianity the
official religion of the empire, political
realities intruded and forced the Christians
to reconsider their earlier doctrines of
nonviolence. Soon they began allowing

exceptions to their prohibition against
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killing. The most notable exception was in
response to the need to defend the empire,
chiefly from the barbarians coming down
from northern Europe. Christian theologians
set forth what became known as the “just
war” doctrine. This doctrine, developed
originally by Cicero and then in great detail
by St. Augustine, allowed unjustly attacked
people to defend their empire or country

with lethal force if necessary.

Christians accepted the morality of
capital punishment at about the same time.
The empire had to be protected against
criminals, and the death penalty was seen as
a powerful deterrent to criminal activity.
The list of crimes subject to the death
penalty varied from time to time and place
to place. In the Middle Ages Christians
expanded it to include the ecclesiastical
crime of heresy. People who refused to give
up theological doctrines condemned by the
Roman Catholic authorities were killed,
usually by being burned alive.

These exceptions to the prohibition
“Thou shalt not kill” were all “official”
killings, that is, killings sanctioned by civil
or religious authorities. The authorities sent

soldiers into battle, and the civil or religious
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courts and tribunals condemned the
criminals and heretics to death. But
medieval Christians introduced another
exception for killing, one that did not need
official approval; they allowed killing in
self-defense. In self-defense, the person
attacked, a private citizen, is the one
deciding to use lethal force, not the public
authorities. Some Christians found it rather
difficult to justify killing in self-defense
because it contradicted the example of
Jesus—when his enemies came to kill him
he made no defense—but eventually killing
in self-defense became as morally acceptable
as killing in war and killing those

condemned by civil or religious tribunals.

All the killings that the Christians
considered exceptions to the prohibition
against killing shared a common theme:
The person killed was somehow not
innocent. According to the just war theory,
the enemy was not justified in attacking, so
the enemy soldiers are not innocent. And
criminals and heretics are not innocent, nor
is the person assaulting someone. All these
people are guilty of serious crimes and can

be killed if necessary.

Thus, what began for Christians as a
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universal prohibition against all killing
became in time a more narrow prohibition:
Do not deliberately kill innocent people.
This remains a central Christian position
today. We should note, however, that a few
Christians continue to reject the exceptions
to the original prohibition against killing
and remain convinced that any killing is
contrary to Christian morality. They are
called pacifists. They oppose all capital
punishment and killing in self-defense and
adopt a pacifist stance on questions of war.
Although these Christians are a small
minority of Christians in the world today,
their doctrine was the one embraced by the
majority of early Christians and is actually
more easily reconciled with the teachings of
Christ and the Gospels than the later
Christian  moralities of  war, capital

punishment, and self-defense.

The religious prohibition against
killing the innocent has received strong
philosophical support in the past few
centuries. When the political theories that
centered on natural rights blossomed in the
seventeenth century, the primary right, the
right to life, was obviously a move to
protect every human being against being

killed. The development of the right to life
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strong basis for protecting the lives of the

innocent.

Yet, in a somewhat ironic way, the
rights movement that originally protected
human life is now used to justify destroying
it. This happens in one of two ways. First,
if life is understood as a right of mine, it
can be argued that I should be able to
waive that right and kill myself or ask
someone to kill me. Second, if I have rights
other than the right to life—the right to
die and the right to choose, for
example—then I should be able to kill
myself or have someone kill me. Both of
these rights-based arguments are now used
to defend euthanasia and physician-assisted

suicide.

Immanuel Kant developed another
seminal modern philosophy with a strong
prohibition against killing the innocent, and
his  moral  philosophy  remains  very
influential today. He wrote that suicide is a
horrible violation of our duty toward
ourselves and “nothing more terrible can be
imagined.” We are “horrified at the very
thought of suicide; by it man sinks lower
than the beasts.” He went on to say that

“moral philosophers must, therefore, first
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and foremost show that suicide is

abominable.”

In another work, however, Kant raised
questions about specific cases that cannot
but make us wonder whether or not he
would allow exceptions to his apparently
absolute prohibition of suicide. Kant knew
that his king, Frederick the Great, carried
lethal poison into battle so he could kill
himself rather than be captured and held
for a ransom that would financially ruin his
country. Kant hesitated to condemn the
king’s plan as immoral. And he also
wondered whether it would really be
unethical for a person, suffering from an
incurable disease that would cause him to
go mad, to commit suicide lest his madness

cause harm to others.

From this brief overview we can see
an almost unanimous long-standing religious
and philosophical position against private
decisions to kill. The one exception was
lethal force as a last resort in self-defense.
In the past few decades, however, the
movement to expand acceptable killings to
include  “rational” suicide and active
euthanasia has been growing stronger in an

ever-intensifying  movement to legalize
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euthanasia and physician-assisted suicide.

REcENT DEVELOPMENTS

In 1988 the Journal of the American Medical
Association published an anonymous account
of a doctor, still in residency, who killed a
young woman suffering from cancer. The
piece, titled “It’s All Over, Debbie,” aroused
widespread and heated reactions. In 1989
The New England Journal of Medicine
published an article by twelve respected
physicians on caring for hopelessly il
patients. Ten of them concluded that it was
not immoral for a physician to assist in the
rational suicide of a terminally ill patient.
Less than a year later, a physician in
Michigan, Dr. Jack Kevorkian, designed a
“suicide machine.” A woman in the early
stages of Alzheimer disease used it, with his
help, to kill herself. That suicide, and
dozens of others that he also helped
arrange, received widespread publicity and
resulted in several arrests. Eventually
Kevorkian was found guilty, not of
physician-assisted suicide but of an act of
euthanasia because he actually physically

intervened in a death, and he was sentenced
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to a prison term.

In 1991 Dr. Timothy Quill of New
York wrote an article in the New England
Journal of Medicine describing how he had
helped a patient with incurable leukemia to
kill herself with an overdose of barbiturates.
And that same year, Dereck Humphrey’s
book, Final Exit: The Practicalities of
Self-Deliverance and Assisted Suicide for the
Living, appeared. It advocated assisted
suicide and euthanasia for dying patients
who wanted this option. The book sold
well despite its lack of thoughtful reasoning
and misleading statements about the rights
people already have under present law to

stop treatments.

Advocacy for euthanasia has increased
on political and legal fronts as well,
especially in Holland, where euthanasia has
been practiced for decades. Although the
Dutch Penal Code had made euthanasia a
crime, prosecutors had agreed not to
prosecute  physicians if they followed
guidelines published by the Dutch Medical
Association. This agreement lasted until
2002 when the Euthanasia Act made both
physician-assisted suicide and euthanasia

legal and  hence regulated in the
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Netherlands. That same year Belgium, after
a debate of several years, adopted a
euthanasia law that is similar to the Dutch
law, although the Belgian law does not
regulate  physician-assisted suicide. Both
countries require  physicians to  limit
euthanasia in general to cases where these
three conditions exist: (1) voluntary and
persistent request by the patient, (2)
unbearable suffering, and (3) the physician
has consulted with a colleague about the
patient’s condition and about the appro-
priateness of the patient’s request to be
killed and must report the euthanasia to
civil authorities. Both countries also require
the physicians to file a detailed report of
the euthanasia with authorities. If they do
not, the euthanasia is deemed illegal; in
fact, it is considered murder in Belgium and
a homicide in the Netherlands. Neither
country requires the patient to be terminally
ill. There also has been renewed debate
about euthanasia in Switzerland, where
euthanasia remains illegal but helping
someone to commit suicide is not
considered illegal if the assistance is given

for altruistic reasons.

The situaton in  Belgium s

noteworthy for three reasons. First, unlike
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the Netherlands, the Belgian euthanasia law
regulates only euthanasia, not
physician-assisted suicide. Suicide assistance
is not prohibited in Belgian law, so
physician-assisted suicide is technically legal,
but by not being included in the euthanasia
law, it remains unregulated and

unmonitored.

Second, the Belgian law permits
euthanasia for persons suffering from
irreversible unconsciousness if there is an
advance directive for euthanasia. Thus,
physicians can end the life of people in a
persistent  vegetative state (PVS), which
means that the condition of “unbearable
suffering” need not always be met before
euthanasia occurs because patients in PVS

are not experiencing any suffering.

Third, despite a long history of
official ~ Catholic  teaching  condemning
euthanasia, some Catholic hospitals in
Belgium have policies permitting
euthanasia. This rather surprising and
highly controversial reality came about in
the following way. By the beginning of
2000 when it became clear that Belgium
would eventually legalize euthanasia, the

ethics committee of the Association of Care
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for two reasons. First, those secking to so
die are patients, usually very ill patients, and
second, the people currently giving the
lethal injections or prescribing the lethal
drugs are physicians. Thus, euthanasia and
assisted suicide have become issues in the

ethics of patient-physician relationships.

Euthanasia  and  physician-assisted
suicide have also become the center of
intense public controversy in our country
and in other countries as well. This was
perhaps an inevitable development. In the
1970s the great debate was whether it
would be moral for physicians to withdraw
life-sustaining  treatments—most  notably
respirators. In the 1980s the debate had
shifted to whether it would be moral for
physicians to withdraw medical nutrition
and hydration—most notably feeding tubes.
Then, in the 1990s, major debates began
about whether it would be moral, and
should be legal, for physicians to help
patients commit suicide or for physicians to

put such patients to death.

HistoricAL OVERVIEW

In recent centuries most people, including
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Institutions, which covers fifty-two Catholic
hospitals and almost four hundred nursing
homes, began developing updated guidelines
for end-of-life care. The day after Belgium
legalized euthanasia in May 2002, Caritas
Catholica Vlaanderen, an umbrella
organization that includes the Association
and other charitable institutions, approved
the recommendations of the Association’s
ethics committee titled Caring for a
Dignified End of Life in a Christian
Health-Care Institution.

The document sets forth respect for
the human person as a fundamental moral
value but criticizes the one-sided emphasis
on autonomy and encourages aggressive
palliative care for everyone. However, in
rare and exceptional cases where palliation
does not work and the voluntary request by
a competent patient already in the terminal
phase of actually dying persists, the docu-
ment states: “Caritas Vlaanderen respects a
decision made in good conscience by the
physician and members of the support team
to initiate euthanasia.” Following the Caritas
Catholica Vlaanderen recommendation, a
number of Catholic hospitals and nursing
homes in Belgium have developed policies

allowing euthanasia in exceptional and rare
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circumstances, a move that has stirred
considerable controversy within the Roman
Catholic medical and theological

communities.

PHYSICIAN-ASSISTED SUICIDE AND
StAaTE LAaws

Efforts to make euthanasia and
physician-assisted suicide legal sprang up in
several states in the United States toward
the end of the twentieth century. Many
states permit voters to change state laws by
voting for initiative petitions, so one
strategy for change consists of putting the
issue on the ballot as a referendum question.
In 1991 the Hemlock Society proposed a
series of amendments to Washington State’s
1979 living-will law that would have allowed
euthanasia and physician-assisted suicide.
The proposal, known as Initiative 119, failed

but received 46 percent of the state vote.

In November 1992 Proposition 161
appeared on the ballot in California. It
would have allowed both euthanasia and
physician-assisted  suicide, but it was
defeated, although it also received 46

percent of the vote.
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In November 1994 the Hemlock
Society sponsored Measure 16 on the
Oregon ballot. It was narrowly drafted,
allowing only physician-assisted suicide and
not euthanasia, in an effort to attract more
support. Moreover, the physicians would be
able to help patients kill themselves only by
prescribing lethal drugs and not by other
means such as the carbon monoxide
poisoning used by the now well-known Dir.
Kevorkian. The measure included other
restrictions as well. Two physicians must
agree that death is expected within six
months, the patient must be competent, two
requests (at least fifteen days apart) for the
lethal overdose must be made, and then a
waiting period of forty-eight hours must
pass before the prescription can be written.
This ballot measure passed, and Oregon
thus became the first state to vote for the

legalization of physician-assisted suicide.

Almost immediately the
constitutionality of the new law, scheduled
to take effect on December 8, 1994, was
challenged in federal court. The first set of
court challenges continued until the U.S.
Supreme Court effectively put an end to
them in October 1997 by turning down
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without comment an appeal of a lower
court decision that allowed the law to stand,
thus clearing the way for physician-assisted
suicide to begin in Oregon. In the fall of
1997 the citizens of Oregon were also asked
to vote a second time on the measure. This
time they passed the Death with Dignity
Act (DWDA) by a 60—40 margin (the first

vote was a §I—49 margin).

Two Republican lawmakers, Orrin
Hatch, the chair of the Senate Judiciary
Committee, and Henry Hyde, the chair of
the House Judiciary Committee, mounted
another major challenge to the Oregon
DWDA.  They  prevailed on the
administrator of the Drug Enforcement
Administration (DEA) to warn doctors
writing prescriptions for lethal drugs that
they could be prosecuted for drug abuse
under the Controlled Substances Act (CSA).
The CSA allows physicians to write
prescriptions of controlled substances only
for “currently accepted medical use” and the
senators argued that prescribing drugs for
suicide was not an accepted medical use.
The DEA warning did not stop some
physicians, however, and in March 1998 The
Oregonian  reported the first two legal

physician-assisted suicides in the state. In
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was more conservative than the Stoics about
suicide. Undoubtedly this stemmed in great
measure from the biblical belief that human
life was created by Yahweh or God, a
belief that implies we should be careful
about destroying what God has created.
Because of this belief in divine creation,
and the later Christian acceptance of it, the
Mosaic commandment “Thou shalt not kill”
has played a powerful role in our culture’s

prohibition of suicide.

For centuries the biblical
commandment “Thou shalt not kill” has
been understood to forbid all intentional
taking of innocent life, including one’s own
life, and therefore to prohibit euthanasia
and suicide. A careful reading of the
Hebrew Bible, however, reveals that this
conclusion is a misunderstanding. Although
the Bible does show a strong respect for
life, it does not set forth absolute
prohibitions against killing the innocent or
committing suicide. The killing of the first-
born child in every Egyptian family during
the night of the original Passover is not
seen as immoral (Exodus 11). In fact the
killing of the Egyptian children during the
exodus from Egypt, as well as the terrible

damage to the crops and marine life
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June 1998 Attorney General Janet Reno
ruled that the DEA had overstepped its
authority when it tried to determine
“currently accepted medical use,” something
best left to state law and the medical

profession itself to decide.

The first legal physician-assisted
suicides in 1998 did not begin without
moral concerns. One of the first two people
to commit suicide, a2 woman in her eighties
with breast cancer, had trouble finding a
doctor to assist her. Finally, a physician
who knew her for less than three weeks
wrote the lethal prescription. Legally all was
in order, but there are legitimate concerns
about doctors helping people they hardly
know commit suicide. And another weak
point in the law soon emerged—it has no
effective way of assuring compliance and

preventing negligence or abuse.

In February 1999, the Oregon Health
Division published its first report on the
legalization of physician-assisted suicide.
During the first year (1998), physicians
reported giving twenty-three patients lethal
drugs for suicide. Of the twenty-three,
fifteen killed themselves, six died of natural

causes, and two were alive on January 1,
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1999. Most of the patients had terminal
cancer. The report contained a comment
worth noting: After acknowledging that the
Health Division had the obligation to report
cases of noncompliance to the Board of
Medical Examiners, the report acknowledged
that it is “difficult, if not impossible, to
detect accurately and comment on underre-
porting,” and hence, “we cannot determine
whether physician-assisted suicide is being
practiced outside the framework of the
Death with Dignity Act.”

Efforts to challenge the DWDA
continued. In 2001 the newly appointed
Attorney General John Ashcroft issued an
Interpretative Rule of the CSA stating that
prescription of controlled substances for
physician-assisted ~ suicide ~was not a
legitimate medical purpose, and hence physi-
cians prescribing these substances for that
purpose could be subject to suspension or
revocation of their DEA authorization to
prescribe any controlled drugs. Ashcroft’s
rule was immediately challenged in federal
court. The federal district court ordered its
enforcement suspended and then, in 2004,
the federal Appeals Court in the Ninth
Circuit confirmed that Ashcroft’s rule was

invalid.
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Gonzales, who had replaced John
Ashcroft, appealed the Ninth Circuit’s
decision to the Supreme Court, and in
2006 the Supreme Court decided 6—3
in Gonzales wv. Oregon that the
Attorney General had no authority
under the CSA to prohibit doctors
from prescribing controlled substances
for physician-assisted suicide. The
Court also ruled that the practice of
medicine is an activity that is state
regulated and not federally regulated.
Justice Scalia, in a dissent jointed by
Chief Justice Roberts and Justice
Thomas, argued that Congress does
have a legitimate interest in what
constitutes legitimate medical practice
and that physician-assisted suicide
cannot be considered a legitimate
medical practice because none of the
other forty-nine states allows it and
major medical associations such as the

AMA have taken a stand against it.

The legal option of

physician-assisted suicide has been
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only state where physician-assisted
suicide was legal. Then in November
2008 people in the neighboring state
of Washington voted overwhelmingly
(59 percent to 41 percent) for a
physician-assisted suicide law similar
to that of Oregon. The Washington
Death with Dignity Act also restricts
physician-assisted ~ suicide to adult
residents of the state, and its
provisions are almost identical to the
DWDA in Oregon. The Washington
DWDA became effective early in
2009, and a sixty-six-year-old woman
with pancreatic cancer became the
first person to commit suicide under

the law in May 2009.

PHYSICIAN-ASsSISTED SUICIDE
AND THE CONSTITUTION

The voting booth was not the only
setting for debates on euthanasia and
physician-assisted suicide; proponents

also pursued, much as proponents of
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continuously available in Oregon since
1998. The 2007 annual report of the
Oregon DWDA showed that a total
of 341 residents had committed suicide
with the help of their physicians in
those ten years. The figures for 2007
showed that forty-five physicians
wrote a  total of  eighty-five
prescriptions during that year, that
forty-six of  the patients  with
prescriptions had killed themselves
along  with three others whose
prescriptions had been written earlier,
that patients ranged in age from
twenty-nine to ninety-three, that 9o
percent had died at home, that 88
percent had been enrolled in hospice,
that all had had health insurance, that
15 percent were college graduates, that
most had had cancer, and that the
time between taking the lethal drugs
and death had ranged from six
minutes to eighty-three hours, with a

median time of twenty-five minutes.

For eleven years Oregon was the
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THIRTEEN

Euthanasia and Physician-Assisted
Suicide

-I—HE WORD EUTHANASIA means
“good death.” If that were all it meant,
euthanasia would not be controversial. We
all hope for a good death, a death without
pain and suffering. In some religious
traditions people pray for a “happy death”
and call it a “blessing” when someone dies
after a painful terminal illness. In current
usage, however, euthanasia means something
more than a good death or dying well
When people speak of euthanasia today,
they mean causing a patient’s quick and
painless death, usually by lethal injection or
drug overdose. Euthanasia is the intentional
killing of a patient in response to her
informed and voluntary request.
Physician-assisted suicide is also the killing
of a patient—a patient killing himself with

the assistance of a physician.

Euthanasia and physician-assisted

suicide are major issues in health care ethics
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abortion did in the 19705, a
constitutional challenge to state laws
against  physician-assisted  suicide.
Proponents of physician-assisted
suicide challenged as unconstitutional
the laws forbidding suicide assistance
in two states, Washington and New
York. By 1996 these challenges
reached the federal appellate level.
The Washington case was heard by
the Ninth Circuit Court of Appeals,
and the New York case was heard by
the Second Circuit Court of Appeals.
Both federal appeals courts found that
the state laws prohibiting physi-
cian-assisted  suicide were indeed
unconstitutional; in  other  words,
patients have a constitutional right to
physician-assisted suicide. Opponents
of physician-assisted suicide appealed
both of these decisions to the U.S.
Supreme Court. The Supreme Court
accepted the cases, and thus the stage
was set for one of the most

important Supreme Court decisions in
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became Washington v. Glucksberg when
it was heard by the Supreme Court.

In New York a dying cancer
patient asked Dr. Timothy Quill for a
prescription so she could obtain a
lethal dosage of drugs to kill herself.
Dr. Quill wrote the prescription
despite  the state law  against
physician-assisted suicide. His patient
later committed suicide with the
drugs. An analysis of this story
appears at the end of this chapter as
“The Case of Diane.” After her death
Dr. Quill and two other physicians,
along with three dying patients,
challenged the constitutionality of the
New York law forbidding
physician-assisted suicide. The Second
Circuit Court ruled in their favor.
This case was first known as Quill w.
Koppell but became Vacco v. Quill
when it was heard by the Supreme
Court.

How did the two federal
appellate courts conclude that the state
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laws against physician-assisted suicide
were unconstitutional? They claimed
that the state laws violated the
Fourteenth ~ Amendment, although
they disagreed on which clause of
that amendment was violated. The
Ninth Circuit focused on what is
called the due process clause, which
reads: “No state can make laws that
abridge any right, privilege, or
protection of citizens ... unless he
has been found guilty of a crime in a
court of law by due process of law”
(emphasis added). Hence, the majority
judges argued that it 1s
unconstitutional for states to make
laws abridging the right of dying
patients to commit suicide since they
have not been found guilty of any

crime.

The Second Circuit focused on
what is called the “equal protection
clause” of the Fourteenth
Amendment, which reads as follows:

“No state may deny any person . ..
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equal protection of the law” (emphasis
added). Hence, the majority judges
argued that the state law s
unconstitutional because it does not
equally protect all dying
patients—those on life support can
receive physician assistance in dying
by having their physicians remove the
equipment, but those not on life
support  cannot receive  physician
assistance in dying because their

physicians cannot write a prescription

for lethal drugs.

If the arguments either of the
Ninth Circuit or of the Second
Circuit were valid, it would mean
that a right to physician-assisted
suicide exists in the Fourteenth
Amendment of the Constitution. This
was the heart of the issue before the

Supreme Court.

On June 26, 1997, the Supreme
Court overturned the decisions of

both federal appeals courts and
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concluded that no constitutional right
to physician-assisted suicide exists.
The decision in both cases was a rare
9—o. The Supreme Court decision
means that the laws in over thirty
states forbidding assistance in suicide,
including physician-assisted suicide, are
not unconstitutional. Thus, states may
enact laws forbidding
physician-assisted suicide if they so
desire. And, if they so desire, states
may also make laws allowing
physician-assisted suicide, as Oregon
and Washington have done. The
Supreme Court decision only says that
state laws forbidding physician-assisted
suicide are not unconstitutional; it
makes no judgment about state laws

allowing physician-assisted suicide.

The circuit court opinions and
the Supreme Court decision ranged
far beyond narrow legal matters and
addressed several issues of
fundamental ethical importance that

are worth mentioning.
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First, the opinion of the Ninth
Circuit favoring assistance in suicide
included a long treatise that contained
a literary history of suicides. It found
the suicide of Jocasta in Sophocles’
Oed ipus Rex “an honorable way out
of an insufferable situation.” Queen
Jocasta, you may remember, was a
tragic figure who discovered she had

unknowingly married her son.

The opinion also cites Homer's
Iliad on the suicide of the great
warrior Ajax, who killed himself
when the generals awarded the
magnificent armor of the dead
Achilles to Odysseus and not to him.
The opinion also uses the historical
suicides of Socrates and Judas to
build the case for suicide. But it is
not easy to consider these suicides as
honorable. Socrates’ suicide was an
execution after what most consider an
unfair trial. And Christians view
Judas’ suicide as unfortunate because

he could have repented and received
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forgiveness for his treachery.

Second, the opinion of the
Ninth Circuit favoring assistance in
suicide argued that ending life by
withdrawing life support or by
administering  palliative  drugs for
pain—something long accepted as
legal—"“is nothing more nor less than
assisted suicide.” In other words the
court saw no significant difference
between withdrawing a ventilator or
feeding tube at the request of a
patient and helping the patient kill
himself. Once the court equated
withdrawing treatment with suicide, it
could advance its “equal protection”
argument: since laws allow life-support
withdrawal, they should also allow an

“equivalent” action—suicide.

The Supreme Court rejected
this view on two grounds: infent and
causality. On the matter of infent it
was on solid moral ground. Intentions
are significant in ethics as well as law,

and a clear distinction exists between
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the intention to withdraw
unreasonable life support or to provide
adequate palliation and the intention

to kill or to assist in a suicide.

On the matter of causality,
however, the Supreme Court
remained on soggy ground by stating:
“when a patient refuses life-sustaining
medical treatment, he dies from an
underlying fatal disease or pathology;
but if a patient ingests lethal
medication prescribed by a physician
he is killed by that medication.” In
other words, the court claimed disease
is the cause of death if physicians
withdraw life support, but lethal drugs
are the cause of death if physicians
assist in suicide. The court cited
dozens of earlier cases beginning with
the Quinlan case where courts
routinely  “recognized, at  least
implicitly, the distinction between
letting a patient die and making a
patient die.”

As we saw in chapter 3,
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however, the distinction between
withdrawing life support to “let the
patient die” and causing the patient’s
death 1s not based on the latter’s
being a cause while the former is not.
The claim that removing needed life
support plays no causal role in the
person’s death is untenable. Removing
life support is one causal factor (the
other is the disease) in a person’s
death. If an unauthorized person
invaded an ICU and disconnected a
patient’s life-support equipment, we
would have no trouble understanding
that he played a causal role in that
patient’s death at that time. As far as
causality is concerned, the situation is
no different when a physician goes
into an ICU and disconnects a
patient’s life-support equipment. The
physical  actions are the same,
although, of course, the intent and the
moral status of the physician’s actions
are quite different from those of the
intruder. Withdrawing life support,
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assisting in suicide, and euthanasia all
play  causal  roles, albeit  of
substantially different intensity, in the
resulting deaths.

Third, the Supreme Court
recognized the  value of  the
slippery-slope argument against physi-
cian-assisted suicide and euthanasia. It
feared that legalizing suicide assistance
for suffering and dying patients with
decision-making capacity will not stop
there but spread to euthanasia, both
voluntary and nonvoluntary; to suicide
assistance for the sick but not dying
if they request it; and to suicide
assistance for those whose mental
capacity may be compromised by
depression, despair, or mental illness.
The Supreme Court cited what we
will see later in the chapter: evidence
from the Netherlands shows that
physicians in significant numbers do
not adhere to the guidelines for
euthanasia ~ and  physician-assisted
suicide. The Court insisted that
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transmigration of souls. Pythagoras believed
that life was somehow a single reality
shared by all living things; there was no
such entity as “my” life or “your” life, but
simply life. Our souls recycle through life in
different forms many times over until they
finally attain some form of purified
reincarnation. The Pythagoreans thought
great care must be taken not to disrupt or
destroy this cycle of life. Deliberately
bringing about any death, even the death of

animals, was considered wrong.

Most other people in classical Greece,
however, accepted euthanasia and suicide in
extenuating circumstances. Aristotle, for
example, thought it ethical to end the life
of defective infants. His view on suicide was
somewhat complex. He argued against it
whenever it violated any of the virtues. For
example, a person committing suicide to
escape from the troubles and sufferings of
life acts cowardly and thus fails the virtue
of courage. And a person committing
suicide in a city-state where it was
prohibited by law, as it was in Athens,
violates the virtue of justice by breaking the
law. But there is no blanket condemnation
of suicide in Aristotle’s teaching. If a

suicide did not conflict with any virtues,
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government has an interest in
preventing a “slide down a slippery
slope to voluntary and perhaps

involuntary euthanasia.”

Before we examine the ethical
arguments for and against euthanasia
and physician-assisted suicide, a review

of some relevant distinctions will be

helpful.

RELEVANT DIsTINCTIONS

Most discussions of euthanasia and
assisted suicide include at least some

of the following distinctions.

Euthanasia and Assisted Suicide

This seems like a very clear and sharp
distinction, most notably because the
physician  does the killing in
euthanasia, and the patient does it in
suicide. Yet the distinction between

euthanasia and assisted suicide is
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health care ethics. Before looking at
its decision of June 1997, we will

look more closely at the two cases.

In Washington State a dying
AIDS patient asked Dr. Harold
Glucksberg for a prescription so he
could obtain a lethal dosage of drugs
to kill himself. Dr. Glucksberg refused
to write the prescription lest he
violate the state law against suicide
assistance. His patient later committed
suicide by jumping from a bridge. Dr.
Glucksberg, three other physicians,
and  three dying patients then
challenged the constitutionality of the
Washington State law in federal
district court. The judge found in
their ~favor, but on appeal a
three-judge panel of the Ninth
Circuit Court ruled 2-1 against them.
They appealed this ruling to the
Ninth Circuit Court, which overruled
its panel and upheld the district court
decision. This case was first known as

Compassion in Dying v. Washington but




