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Figure 1

Is the Expressive Conduct Protected?

At first glance, O'Brien’s burning of his draft card is remarkably
similar to Johnson's burning of a U.S. flag: Both men had audi-
ences, both were expressing distaste with political agendas, and
both were using an age-old method of destruction to demon-
strate that distaste. In both cases, there was an intent to ex.
press a message, and there was a likelihood that the message
would be understood by witnesses.
But the Court found significant differences in the two acts,
Ironically, the differences were based primarily upon the intent
of the government rather than the intent of the speakers.

Strict Scrutiny. Attorneys for Texas argued to the Texas and

U.S. supreme courts that the state’s purpose in adopting its flag
desecration act was to protect the U.S. flag as a symbol of patri-
otism and unity, And. the attorneys argued, the state had the
right to do so. The Supreme Court agreed that protecting the
flag is a noble cause. The method used to protect the flag, how-
ever, was directed at the suppression of free speech; the statute
would allow expression supporting the state's goals, but would
not allow expression contrary to those goals. Because the stat-
ute was directly related to the suppression of speech, therefore,
strict scrutiny was required to determine whether the statute
was constitutional. Figure 3 demonstrates the flow of the strict
scrutiny test, which requires the resolution of two questions;

¢ Is there a compelling government interest for the regulation?
The government interest advocated by the regulation must be
more than a passing interest; it must be vitally important to
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As readers of this book will no doubt Je
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interpretation and, beyond that, degrees of interpretation, One
man’s art i1s another's obscenity; one woman’s opinion is anoth-

ers libel; one author’s fair yse IS another's copyright infringe-
ment.

One of the best examples of the divergence of attitudes to-
ward free speech is the battle waged in the 1960s and 70s be-
tween Justice Hugo Black and some of his brethren on the U.S.
Supreme Court. Justice Black took the position that the

ment cannot restrict the distribution of material becau

obscene, defamatory, indecent, or even because it might harm
the national security. “I read ‘no law ... abridging” freedom of
speech and press, Justice Black wrote in Smith v. California, “to
mean no law abridging.” Speech, he maintained, was absolutely
protected.

The great free-speech advocate, however, had a Very narrow
definition of “speech.” Just as “no law” meant “no law.” in Jus-
tice Black’s view, “speech” meant “speech” and nothing more, He
disagreed, therefore, when the Court ruled that students could

not be punished for wearing black armbands to school, or that a

protester could not be punished for wearing a jacket with an of-
fensive slogan on the back. These cases, Justice Black contend-
ed, involved conduct and did not implicate the First Amend-
ment; no “speech” was involved.

Fortunately for picketers, flag-burners and dozens of others
who have chosen over the years to express their views by doing

rather than saying a majority of the Supreme Court has never
agreed with Justice Black’s definition of “speech.” Indeed, a ma-

jority of the Court has always recognized that “speech” is more
han talking. Justice Abe Fortas, for example, wrote in Tinker.

arn — if they haven’t a)-
sprudence depends upon

govern-
se it is

v. Des Moines Independent School District that those students
who wore armbands to school to protest the Vietn
participating in activity that was “close
Justice Fortas's characterization w
that was so clearly an action could be considered “pure speech”
many other types of conduct could be recognized as speech as
well and, therefore, eligible for First Amendment, protection.
Under such a construction, expression, which is not mentioned

in the First Amendment, is protected alongside “speech” and
“press.”

That has long been the ca
dence. Indeed, the Court h

am War were
ly akin to ‘pure speech.”
as momentous. If something

se In First Amendment jurispru-

as recognized a variety of activities as

being speech: carrying or displaying a flag: marching or picket-
ing; burning a flag, cross or draft card. The Court has also said
that a sit-in is a form of expression, as is the “silent. reproachful
presence” of a group of African Americans who refused to leave
an all-white library. In fact, in some circumstances, even sleep-
ing could be described as “speech.”

This is not to say, however, that the First Amendment pro-
tects all expressive or symbolic conduct. Conduct, after all. may
intrude on individual rights more than other forms of speech. It
may literally do what a 1980s advertisement for a long-distance
telephone company once suggested consumers figuratively do:
Reach out and touch someone. The Court has said, therefore,
that there must be some balance between the rights of the actor
and the rights of others present when conduct is used as a
means of expression. This tension between rights has been at
the heart of expressive conduct cases since the 1960s, when the
Court’s first substantive analysis in this area of the law began.!

! Some cases involving expressive conduct are Barnes v. Glen Theatre (Nude danc-
ing, though expressive, may be regulated): Brown v. Louisiana (A protest in a public
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PROTECTED OR NOT: SPECIAL CASES

A variety of external issues may impact how or whether the

First Amendment applies to conduct, as demonstrated here.

Private Businesses & Regulating Expressive Conduct

Kneeling is often seen as a form of expressive conduct. Many
eople knee]l — publicly and privately — to show deference to a

higher be ns often kneel when thev
receive the elements of Holy Communion. Some pe ple kneel to
show 414-!~-r:-“.. L0 persons I1n positions of

spect during funeral servi

YILD'S

thority or to pay re

Rarely in the United States however. has kneeling drawn the

| between 2016 and 2018 when C
then a quarterback for the

attention it di olin Kaepernick,

San Francisco 19ers.

knelt during
the pre-game playing of the National An

them.
The result was a firestorm of controver

sy that included con
demnations and threats |

)y the President of the United States,
The owners of the NFL teams adde

'd to the controversy when. in
2018, they

adopted a policy requiring all playe

rs and league per-
sonnel to stand and

'show respect for the flag and the anthem.”
The policy allows players to remain in th
the playing of the anthem — a change from an earlier policy
but, if they are on the field, the
do not, their teams will be fin
may impose discipline.

e locker room during

y are required to stand. If they

ed and the league's commissioner

Critics attacked the owners for violating the

First Amend-
ment rights of the players, but. on the surf

ace, this is not a First
Amendment issue. As pointed out in Chapter 1. the First

Amendment only protects speakers from unwarranted govern-

ment intervention in their expressive activities. That is. the
First Amendment does not prevent private entities from
squelching speech. The NFL is not an arm of the government. so

the First Amendment. one would think, does not apply.

But the meddling of the president into the business opera-
tions of the NFL and the speech activities of NFL players may
make a difference.

The Trump Administration actively joined in the debate over
the actions of Kaepernick and players who joined him. President
Donald Trump referred to Kaepernick with vulgar language,
called on fans to boycott games, and threatened to use the tax
code to punish the NFL if action was not taken to halt the pro-
tests or punish the players. In an effort to emphasize the admin-
i1stration’s position, Vice President Mike Pence attended an NFL
game apparently for the sole purpose of walking out when some
players kneeled.

Legal scholars have called the ban illegal for a variety of rea-
sons, most significantly because it may violate labor laws that
require such issues to be discussed with unions before imple-
mentation. They have also argued that the ban violated the
First Amendment because of the tersection of the governmen
and private entities. That is. the NFL owners may be acting
restrict players’ speech rights because they are afraid of actio
by the Trump Administration that may harm their business.

3 Por the first four preseason games of 2016, Kaepernick sat during the playing
the anthem. Then, after consulting with a former Green Beret and professional fc
ball player, he began kneeling, See Bx-Green Beret Nate Boyer Writes Open Lette)
Trump, Kaepernick, NFL and America, BSPN, Oct. 13, 2017, http:/lwww espn.com
/storyl_lid/Zl003968-2017-cx-grcen-bcrct-natevboyer=writes-open-lettcrpresidcnt-dot
d-trump-colin-kaepernick-nfl-united-states-america.
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4-9 victed of violating that portion of the California Penal Code that
prohibited maliciously and willfully dururhmu the peace or qui
et of any neighborhood or person by offensive conduct

0 The Supreme Court, however, found thay the conduct WS
lnic's‘ 3 O speech and was protected, Three Justices disagreed Harry
Uy U)(. 1& Blackmun, Warren Burger ind Hugo Black irgued, in a dissent
a), 1t ‘QQ.' v drafted by Blackmun, that “Co, n’s absurd ang immature antic
B, BU{,‘ Ou.sb }% . Was mainly conduct and little speech They said Cohen
' dld')'t W(," should have found another way of expressing his ni)imnn

d“’l‘ Q}‘r&’ In the majority opinion, however, Justice John Marshall Har.
:ad(‘l' ‘?%{ lan Poum‘-d out the Importance of the emotive as well as the

ty Ofl&‘ cognitive force of speech:

. wa -
8y’
, & r

8 beg We cannot overlook the fact, because it 18 well illustrated by

4 the episode involved here, that much linguistic e

b ] Xpression
serves a dual communicative

. It conveys not only
ideas capable of relatively Precise, detached explication, but

function:

57&( otherwise inexpressible emotions as well. In fact, words are
t Iy often chosen as much for thejr emotive as thejy cognitive
% | force. We cannot sanction the view that the Constitution

while solicitous of the cognitive content of individual speech.

has little or no regard for the emotive function which, practi-
cally speaking, may often be the more Important element of
the overall message sought to be communicated.

Even though the Court found Cohen's “absurd and Immature
antic” to be protected speech, the antic demonstrates the type of
speech that can take on the roje of conduct: The words become
like actions. A person willing to respond to the words with phys-
ical violence could have confronted either Cohen or the reckless

Virginia Tech football fan.

The Court first recognized the so-called “fighting words” doc-
trine in 1942 in Chaplinsky v. New Hampshire. A Jehovah'’s
Witness was arrested for calling a police officer a “damned fas-
cist” and a “God damned racketeer.” The Court upheld the con-
viction, calling the verbal assault an attack of fighting words,
that 1s, words “which by their very utterance inflict injury or
tend to incite an immediate breach of the peace.” Such utter-
ances, the Court said, “are no essential part of any expression of
ideas, and are of such slight social value as a step to truth that
any benefit that may be derived from them is clearly out-

weighed by the social interests in order and morality.”

Not only must the words be particularly violent or obnoxious,
they must be aimed directly at an individual for the fighting-
words doctrine to apply, as the Court demonstrated seven years
later in Terminiello v. Chicago. A well-publicized speech by a
right-wing anti-Semite was met by a crowd of protesters, some

of whom were able to break into the meeting hall where the
speech was held. The speaker, Arthur Terminiello. repeatedly
referred to the protesters as “scum” or “slimy scum.” The speech
so stirred members of the crowd that police feared unrest. Like

Walter Chaplinsky, Terminiello was convicted of breaching the

peace by using language that
Terminiello's ¢
0. Douglas.

wrote that free speech is designed to mvoke dispute

would stir the publie to anger, In

ase, however, the Court reversed, Justice William

N one of his few free speech majority opinions,

It may indeed best serve its high purpose when it imnduces g
condition of unrest. creates dissatisfaction with conditions as
they are, or even stirs people to anger. Speech is often pro-
vocative and challenging. It may strike at prejudices and pre-
conceptions and have profound unsettling effects as it presses
That is why freedom of speech,

AgNINSL cen-

for acceptance of an idea.
though not absolute ...
sorship or punishment, unless shown likely to produce a clear
and present danger of a serious substantive evil that rises far

18 nevertheless protected

above public inconvenience, annoyance, or unrest. There is no

room under our Constitution for a more restrictive view.

What's the difference in the two cases? Among other things,
Terminiello did not involve a face-to-face confrontation, In an
important lower court case, the [llinois Supreme Court upheld
the rights of neo-Nazis to march in Skokie, Illinois. displaying
the swastika, which an appellate court ordered removed because
of the fighting-words doctrine. The state supreme court recog-
nized, however, that the march removed the speech from that
one-on-one dialogue to a more abstract insult, Ironically, after
winning the right to march in Skokie, the neo-Nazis never did,

The confrontational nature of language has been important to
the Supreme Court as well. The Court has consistently struck
down as vague and overbroad state laws prohibiting the use of
abusive, menacing, insulting or profane language, if those stat-
utes had not been narrowed by state courts to focus on fighting
words. Though the Court has upheld convictions for the use of
abusive language when there was a threat of a riot, the threat
must be relatively direct. A speaker’s shout that “We'll take the
P***ing streets.” for example, was found not to be fighting words.
nor did it tend to incite a riot, because the speaker was obvious-
ly not referring to an imminent action, but, rather, to some pos-
sible future action.

The Court has faced few fighting words cases, but did $0 In
1992. In RA.V. v, St. Paul, it held that a conviction for burning
a cross in the yard of an African-American couple who had
moved into a predominantly white neighborhood could not stand
under the fighting-words doctrine. The cross that the Juvenile
burned didn't cause much of a fire — it was made from broken
chair legs — but the Minnesota Supreme Court said the act
amounted to fighting words. It upheld the conviction for violat.
Ing a city ordinance prohibiting the burning of a cross, the plac-
ing of a Nazi swastika, or other similar action for the purpose of
arousing anger, alarm or resentment “on the basis of race. color,
creed, religion or gender.”

The Supreme Court reversed. It said St. Paul could prohibit

fighting words but that the ordinance allowed fighting words
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' 4%\‘ *Simply put,” Chief Justice John Roberts wrote for the Court
(‘l‘a' ! “the church members had the right to be where they were.” U '
4 ) ’ : . i 4

O, 3 | der the Court’s ruling, the right to picket on public property
36*(&‘ trumped the right of a private person to be free from verbal at
! UY! tacks that cause severe emotional distress, ;

A . m b OV ) > :

JA T'he Court, however, let stand a ruling that limited picketing
A activities near Saint John's Church in the Wilderness, in Den
5{:‘ ver. The church was successful in seeking an Injunction that

, ohibited anti-abortion picketi at inhib; ' :
b . In addition to th ir,l (.'”1: ”.]'“ inhibited worship ser-
X nces. : €ir sho 5 PICKeters dig

‘ R . : outing, picketers displayed placards
( that contained pictures of aborted fetuses. The

Colorado Court
Snyder because, the
.'..'msvd by the picketers interfered
. rvices, The court upheld most of the
restrictions, and the Supreme Court denijed certiorari,

Politics have often intruded upon the Supreme Court’s adju-
dications related to picketing. Some examples are: s

of Appeals distinguished the case from
court found, the disturbance ¢
with the church’s worship se

e Picketing the Supreme Court building. While
ruled that picketing on the public sidewalks around the Court
building 1s constitutionally protected. that protection does not
apply to the adjacent plaza and grounds. The Court held in

United States v. Grace, a 1983 case. that restrictions on picket-
ing on the public sidewalks are unconstitutional. In 2013, how-
ever, the Marshal of the Court, with the approval of Chief Jus-
tice Roberts, banned picketing on the grounds. A federal circuit
court upheld the restriction in order to maintain a tranquil en-

vironment around the Supreme Court building and to preserve
the appearance of a judiciary immune to public pressure.

e Picketing abortion clinics. The Court has balanced the free-
speech rights of persons who picket abortion clinics with the
rights of women who want abortions to have free access to the
Jinics. The Court upheld the use of zones in which picketing
puld be banned but held that 300-foot buffer zones were unrea-
nable and burdened more speech than necessary to serve the
vernment’s interest in guaranteeing the free flow of traffic. It
0 held that a so-called “floating buffer zone” requiring pick-
TS to stay at least fifteen feet from people or vehicles entering
leaving the clinics violated the First Amendment because it
rburdened speech. In 2014, the Court continued that balanc-
approach. In McCullen v. Coakley, it struck down as over-
d a thirty-five-foot buffer zone around abortion clinics from
h individuals were categorically excluded unless they were
ling through those zones to reach an abortion clinic or
other establishment. The Court ruled that the law estab-
y the zone failed the intermediate scrutiny test and un-
utionally restricted the speech rights of persons who
| to communicate with potential patients.
keting military bases. The Court has allowed the military
1ct picketing and the distribution of literature on mih-
es — even those portions of the bases open to the pub-

the Court has

y ¢

43

® Picketing the homes of Supreme Court Justices. In Mav
2022, an opinion apparently written by Justice Samuel Alito
condemning abortion and the Court’s holding in Roe v. Wade
was leaked to the media. While the holding in the draft was un.

surprising, the almost virulent language of Justice Alito's opin-

on was. The protest against the Court that followed included
picketers showing up outside the homes of Justice Alito and two

of the four justices who joined the draft opinion, John Roberts

and Brett Kavanaugh. (Neil Gorsuch and Amy Coney Barrett
were the other two joiners.) The pickets caused a mini-debate
over whether such activity is proper. The federal government
and Virginia, where Justice Alito lives, have statutes prohibit-
ing such picketing, though their constitutionality is questiona-
ble. Indeed, the Court, in Snyder v. Phelps, upheld protests at a
funeral because, it held, the protesters were focused on matters
of public concern and were not involved in activity that violated
the law — they were where they had a right to be. The streets
and sidewalks have long been held to be public forums. If the
picketers crossed onto private property, that is more problemat.-
ic. Often, however, even the private property rights of individu-
als and corporations must give way when individuals choose to
express themselves by picketing. While the Court has recog-
nized that owners have certain rights over their property, when
the property is used for a public purpose and when it's obvious
that the picketers are expressing their own viewpoints and are

not speaking for the property owners, the Court has allowed
picketing on private property.

The Court has also held that towns may not restrict access to
private homes to disseminate information. The Village of Strat-
ton prohibited persons from distributing information door-to-
door without first receiving a “Solicitation Permit” Apparently
the issuance of the permit was pro forma, but the Jehovah's
Witnesses of New York complained that the application process
infringed their First Amendment rights. The Court agreed, rul-
ing in 2002 that persons engaging in door-to-door advocacy
could not be required to identify themselves through an applica-
tion and permit procedure.

Inciting Violent Action

[f speech can be punished for taking on the role of action, it fol-

lows that speech that incites violent action can also be pun-

ished. And it can. The Court has established a high hurdle,
however, that has rarely been cleared. For example, the Court
held that a passionate speech in which a civil rights leader
promised Blacks who patronized white-owned businesses that
“we're gonna break your damn necks” was insufficient for hiabil
ity in a legal action. Similarly, a promise by the leader of -
group of civil rights protesters being dispersed from downtow
streets that they would return and “take the f***ing streets la

er’ did not amount to inciting imminent lawless action.
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e \ nduct as Protected Expression
POQ) ‘!»‘ l
'}’Sid%‘\i! Step 1: Is the Conduct Expressive?
?4// &r’,'v‘?;'
; I%Q. "/"\:, . (1) Is there an intent to express 4 Message?
. Pojy. Vo Y
'nfl@\ :,2‘? "é,. YES/\NO The INquiry ends.
4 \YJL_’ < e

in t lc' 3 l the First Amendment
s> O

N IS not implicated.
i, hc J (2) Is there 3 likelihood the message

Oy .Q.\‘.-_, will be understood by a witness?

”
YES NO

e, A Step 2: Is the Expressive Conduct
Uy, é;, Protected by the First Amendment?
{Q')n y
:‘7}1 R Is the government regulation dimed directly

*qp at the suppression of free expression?
SQ‘p.‘ .

Ni
\"*,. YES NO
L) ! ,
%y The strict scrutiny The O'Brien
& " test applies. test applies.

Figure 5
SUMMARY

The speech/conduct conundrum consists of p
duct that takes on the role of speech and
the role of conduct,

arallel issues: con-
speech that takes on

Based on United States v, OBrien, Texas v. Johnson and oth-
er Supreme Court cases, the Court has established a carefully
delineated course in dealing with expressive conduct. That
course 1s described in Figure 5.

In traveling that course, the Court must answer some specific

questions. |

Is the conduct expressive? The conduct is expressive if there is

an intent to express a message and if there is a likelihood the

message will be understood. If there is either no intent or no

likelihood of understanding, the conduct is not expressive, the‘

First Amendment is not implicated, and the inquiry is over. If
the conduct is expressive, however. the Inquiry continues. .

Is the expressive conduct protected? The path tg determm.mg

whether conduct is protected begins with the rationale behind

45

the government regulation. The Court first de

‘lermines whether
the regulation is aimed

directly at speech. If it is. the Court ap.
st by asking two questions: (1) Does the
mpelling sovernment interest? and (2) Is
“cessary and narrowly tailored? If the
I question is no, the regulation is uncon
answer to both questions is yes, the re

If the Court finds that the
at speech, it applies a te
“O'Brien Test "

plies a strict scrutiny te
regulation advance a co
the regulation n answer to
eithe stitutional. If the
gulation is constitutional

regulation is not aimed specifically
scrutiny, called the

gulation is constitu.-

st of intermediate
to determine whether the re
tional. Under the test, a regulation is required to mee
points: (1) The activity regulated must be within the
tional power of the government; (2) the
an important governme
must be unrelated to the suppression of fre
the incidental restriction on speech must
necessary to advance

t four
constitu-
regulation must advance
nt interest; (3) the government interest
€ expression; and (4)
be no greater than
the government Interest.

Just as conduet can take on the
sometimes become like
10us th

role of speech. speech can
conduct. Words can be
at they prompt a physical re
words to be regulated but take

s0 vile or obnox-
sponse. Courts allow such
care to ensure that governments
don’t trammel free expression in their efforts to protect other
individual rights. Statutes prohibiting offensive o abusive lap-
guage, for example, have routinely bee
tional unless they have been n
fighting words. In addition, the
intimidation is a ¢
may be banned.

Finally, courts have recognized the value of picketing and
have allowed individuals to picket on both private and public
property. Picketing in areas traditionally held to be a public fo-
rum 1s almost always allowed. Picketing on private property is

more problematic, but the Supreme Court has often allowed
such picketing.

n held to be unconstitu.
arrowed so they only prohibit
Supreme Court has ruled that
ategory of what it calls “trye threats” and
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