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history of sexual or physical abuse. But when prior sentencing
patterns—primarily based on male offenders—were calcu- 8
lated, these factors were deemed largely irrelevant.

Thus, the sentencing policies of recent i I/,r/

) . years, whether moti-

vated I:-)y adesire to “get tough” or to reduce disparity, or merely The aron Drugs dnd the
Feﬂectmg white racism, have in practice unfairly affected low-
%ncor_ne.pe(;l?le a‘nd mll:lOI‘]thS..HaCl these been the only changes Af?” wcan Ame rican Comm Z/tnzty
in criminal justice policy, the impact would have been regret- |
table enough. The inauguration of the “war on drugs,” though,
made these policies pale in significance.

Sure, it’s true we prosecute a high percentage of minorities for drugs.
The simple fact is, if you have a population, minority or not, that is
conducting most of their illegal business on the street, those cases are

easy pickings for the police.

—Delaware Prosecutor Charles Butler!

\I icture this scene in any middle-class suburb in the
United States: students at the local high school, a “good”
. school with high graduation rates and college accept-
ances, have been getting into trouble. Nothing too serious, but
some drug use, some underage drinking, and a few smashed
cars here and there. Parents are cautioned by the principal to

check with their kids for signs of trouble.

The parents of one 17-year-old boy had already been con-
cerned about possible drug use, and examine their son’s bedroom
' while he is at school. They discover what appears to be some drug
residue and a substantial amount of cash hidden in a drawer.
Confronting their son when he comes home, he admits he has
been using cocaine and occasionally selling to some friends.

How do the parents respond? Do they call up the police, de-
mand that their son be arrested for using and selling drugs, and
receive a five-year mandatory minimum sentence for his be-
havior? The question is ludicrous, of course.
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Instead, the parents do what any good middle-class family
would do: they consult with their mnsurance provider and then
secure the best treatment program they can find. The criminal
justice system never even becomes an issue for them.

A few miles away, picture another family in a low-income
section of the city. Their son, too, appears to be getting involved
with drugs. Unfortunately for him, his parents have no health
insurance, and there are few drug treatment programs avail-
able in the neighborhood. Finally, he is picked up one night on
a street corner and charged with drug possession with the in-
tent to sell.

Two families with substance abuse problems, two different
responses. What does this tell us about the choices available to
families and communities, and whether the criminal justice
system need be the inevitable response to illegal behavior?

Since 1980, no policy has contributed more to the incarcera-
tion of African Americans than the “war on drugs.” To say this
is not to deny the reality of drug abuse and the toll it has taken
on African American and other communities; but as a national
policy, the drug war has exacerbated racial disparities in incar-
ceration while failing to have any sustained impact on the drug
problem.

DRUG USE AND DRUG ARRESTS

With nondrug street crimes, such as burglary or larceny, the
police operate in a reactive mode: citizens report a crime and
the police investigate. With drug selling or possession, though,
there is no direct “victim”; consequently, no reports are made to
the police (except possibly those made by complaining neigh-
bors). Drug law enforcement is far more discretionary than for
other offenses. The police decide when and where they will
seek to make drug arrests, and most important, what priority
they will place on enforcing drug laws.
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Source: FBI data provided to the author.

The drug war’s impact on the African American commu-
nity can be mapped by looking at two overlapping trends. First,
there has been an enormous increase in the number of drug ar-
rests overall; second, African Americans have constituted an
increasing proportion of those arrests.

As seen in Figure 8-1, in 1980 there were 581,000 arrests for
drug offenses, a number that nearly doubled to 1,090,000 by
1990. Although it appeared for a while that these trends might
be leveling off in the early 1990s with a decline in arrests, that
trend was quickly reversed: a record 1,579,566 drug arrests
were made by 2000.?

Did these arrests reflect rising rates of drug abuse nation-
ally? No. In fact, the best data available show that the number
of people using drugs had been declining since 1979, when 14.1
percent of the population reported using drugs in the past
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month. This proportion had halved to 6.7 percent by 1990, and
it declined to 6.3 percent by 2000. Since fewer people were
using drugs, and presumably fewer selling as well, then all
things being equal, one would have thought that drug arrests
would have declined as well.

But all things are not equal when it comes to crime and pol-
itics. Instead, heightened political and media attention, and in-
creased budgets for law enforcement all contributed to a
greater use of police resources to target drug offenders. At the
same time, police increasingly began to target low-income mi-
nority communities for drug law enforcement.

We can see this most clearly by analyzing arrest data pre-
pared annually by the FBI. As seen in Figure 8-2, in 1980,
African Americans, who constitute 13 percent of the U.S. pop-
ulation, accounted for 21 percent of drug possession arrests na-
tionally. This number rose to a high of 36 percentin 1 992 before
dropping somewhat to 32 percent by 2000. For juveniles, the
figures are even more stark: although blacks represented 13
percent of juvenile drug possession arrests in 1980, this propor-
tion climbed to 40 percent by 1991, before declining to 23 per-
cent in 2000. In looking at these statistics, we might conclude
that blacks began using drugs in greater numbers during the
decade of the 1980s, thereby leading to their being arrested
more frequently. Certainly, a glance at television newscasts or
weekly newsmagazines would have given us this impression.

In fact, no such dramatic rise can be detected. The best data
available on drug use is compiled by the Substance Abuse and
Mental Health Services Administration (SAMHSA) of the De-
partment of Health and Human Services, which conducts a
household survey annually to prepare estimates on the extent of
drug use. Although these data cover g8 percent of the popula-
tion, they have some limitations. Since this is by definition a
household survey, anyone not living in a household will not be
incorporated in the findings. Thus, prisoners, homeless persons

African American Percentage
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not living in a shelter, and military personnel are not covered.
Since minorities are disproportionately represented among
these groups, they will therefore be underrepresented in the
household survey. Nevertheless, the survey is generally re-
garded as the best portrait of the nation’s drug-using popula-
tion.

The SAMHSA surveys question individuals regarding
drug use during the past month, past year, or ever in their_ life-
time. For our purposes, drug use during the past month is the
most relevant piece of information, since frequent users are
more likely to be arrested than infrequent ones.
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Looking at the data for 2000, we find that African Ameri-
cans were no more likely to be monthly drug users than whites
and only slightly more likely than Hispanics (6.4 percent vs. 6.4
percent and 5.3 percent respectively).® But the much greater
number of whites in the overall population resulted in their
constituting the vast majority of drug users. Thus, the
SAMHSA data indicate that whites represented 75 percent of
current drug users, with African Americans constituting 12
percent of users and Hispanics, 9 percent. Even assuming that
blacks may be somewhat undercounted in the household sur-
veys, itis difficult to imagine that A frican American drug use is
of a magnitude that could explain blacks representing 12 per-
cent of current drug users yet 32 percentof arrests for drug pos-
session.

Some observers have speculated that the higher arrest rates
for drug possession may reflect the type of drug that is being
used—in essence, law enforcement is more likely to target co-
caine users or crack cocaine users. Unfortunately, FBI arrest
data do not distinguish between powder cocaine and crack co-
caine. Arrest data for all cocaine possession offenses for 2000
show that African Americans constituted 45 percent of all such
arrests. Looking at data on cocaine use, though, we find that
there are no dramatic differences in cocaine use by race or eth-
nicity. In 2000, 0.7 percent of blacks reported that they had used
cocaine in the past month, compared to 0.8 percent of Hispan-
ics and 0.5 percent of whites.’ Overall, this translates into

African Americans representing 16 percent of all recent co-
caine users,

For users of crack cocaine, the disproportionate use among
blacks is considerably higher than for cocaine overall, but it
doesn’t explain the arrest disparities. Because relatively few
people use crack compared to most other illicit drugs, demo-
graphic estimates of use rates are subject to a significant amount
of variation. In 2002, for example, blacks reported using crack

.
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in the past month at a rate eleven times- that of Whites or H}l:
panics, but in 2003, the differential was just 4.5 times as much.
Given the relatively modest proportion of blacks in the OVf:rall
population, though, these rates translate into blacks COHSt‘lt}lllt—
ing 35 percent of users in 2002 and 46 percent in 2003. In eit n}r
case, these proportions are well below arrest rates for crack of-
fenses. In the federal court system, blacks have consistently rep-
resented about 85 percent of crack defendants for more than a
decade. ‘ ‘ l
Are police arresting crack and cocaine users in general or
preferentially going into black ne1ghb‘orhoods where some
people are using these drugs? Conducting drug arrests En in-
nercity neighborhoods does have advantag.es for law en orce-
ment. First, it is far easier to make arrcs-ts in suchl areas, since
drug dealing is more likely to take place in open-air drug mar-
kets. In contrast, drug dealing in suburban nelghb(?rhoods al-
most invariably takes place behind closed doors and 1s therefore
not readily identifiable to passing police. Second, because both
drug use and dealing are more likely to take place openlly, resi-
dents of African American neighborhoods are m.ore-hkely to
complain about these behaviors and to ask for police interven-
tion. Since law enforcement has long been accused Qf fa111.ng to
respond to problems of minority neighborhoods in a timely
manner, many police departments are now more foc.:used on at-
tempting to remedy this problem—so they are likely C{:o re-
spond to complaints emanating from these neighborhoods. :
Racial targeting by police may als.o havel an effecF on blac
neighborhoods that are not inner-city. Cr{mlnologls_ts James
Lynch and William Sabol analyzed data on incarceration rggesd,
race, and class during the period 1979—91.” They identifie .
inmates as either being “underclass” or “noniunderclass
(working-class or middle class) based on educational leve}lf,
employment history, and income. They concluded thath e
most significant increase in incarceration rates was for working
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class black drug offenders, whose rates increased sixfold, from
L.5 per 1,000 in 1979 to match that of underclass blacks at 9 per
1,000 by 1991. The trend for whites, on the other hand, was just
the opposite; the underclass drug incarceration rate was double
that of the nonunderclass by 1ggr.

Lynch and Sabol suggest that two factors may explain these
trends. First, law enforcement targeting of inner-city neigh-
bolrh.oods- may initially sweep many underclass blacks into the
cru:mnal Justice system. Second, due to residential racial segre-
gation patterns, there may be a “spillover” effect whereby po-
lice increase the number of arrests in the working-class black

neighborhoods that border underclass communities. They con-
clude that there has been

an increased targeting of black working and middle class
areas for discretionary drug enforcement and ultimately in-
creased incarceration for drug offenses. The immunity that
working and middle class status used to bring in the black
community (and still does among whites) may have been lost.
While the processes that produced these outcomes may not
have been racially motivated in intent, they have resulted in
racially disparate outcomes.?

DRUG SALES AND ARRESTS

Similar disproportionate arrest patterns can be seen for dru
selling. In this area, the African American proportion roi
from 35 percent in 1980 to 47 percent by 2000. |
It is at least theoretically possible that the proportion of
black drug traffickers has risen substantially in recent years
and. that the arrest percentages reflect actual law-breaking bej
havilor'. However, as we examine these disparities we find that
statistics on drug users are fairly irrelevant, since one can be a
drug seller without being a user.” One means of addressing this

B s
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problem is to look at responses to parts of the SAMHSA sur-
veys in which 12-17-year-old respondents are asked whether it
is “fairly or very easy” to obtain drugs in your neighborhood.
Overall, 25 percent of the population in 2003 responded affir-
matively regarding cocaine and 26 percent regarding crack.
These figures, which document the relative ease of obtaining
drugs after massive increases in the law enforcement resources
devoted to the drug war, should give pause to those committed
to such policies.

While blacks were more likely than whites to report that it
was easy to obtain these drugs (29 percent vs. 24 percent for co-
caine, and 33 percent vs. 25 percent for crack), the differences
are nowhere near the order of magnitude that would explain
the arrest disparities.® A report issued by the Wisconsin Policy
Research Institute, a conservative thinktank, provides part of
the explanation in describing differences in the white suburban
drug markets and inner-city black and Hispanic neighbor-
hoods of Milwaukee."! While drug dealing was prevalent in
each of the communities, the inner-city sales tended to be
neighborhood-based, often taking place on street corners. In
contrast, the suburban distribution of cocaine and other drugs
took place by word of mouth through contacts at work, bars,
athletic leagues, and alternative cultural events such as “raves.”
Suburban sales locations were more hidden from law enforce-
ment than were those in the inner-city neighborhoods, but they
were “not very difficult to locate,” in the words of the author.

Even when such urban—suburban distinctions are not the
issue, African Americans are disproportionately targeted for
drug prosecutions. A study of arrest practices in Seattle by soci-
ologist Katherine Beckett examined the validity of the popular
explanations for higher arrest rates for crack cocaine and
hence, blacks.!? These explanations generally include the idea
that outdoor arrests represent higher priorities for law enforce-
ment and that crack is more associated with violence than other




166 « RACE TO INCARCERATE

drugs. Beckett found no confirmation for these contentions,
While only about one third of outdoor serious drug transac-
tions (also including heroin, methamphetamine, and powder
cocaine) involved crack, three quarters of all arrests were for
crack. Crack was also much less associated with violence than
the other drugs; crack arrests were only one tenth as likely as
heroin arrests to involve guns. Beckett concludes that “these
patterns appear to reflect a racialized conception of who and
what comprises the drug problem in Seattle.” ¥

A 1997 report of the National Institute of Justice lends sup-
port to the fact that whites are frequently involved in selling
drugs. In an analysis of drug transactions in six cities, the re-
searchers found that “respondents were most likely to report
using a main source who was of their own racial or ethnic back-
ground.” "

Finally, consider the patterns of daily life in urban areas. If it
were true that the overwhelming number of drug dealers are
black, we would see large numbers of drug-secking whites
streaming into Harlem, South Central Los Angeles, and the
east side of Detroit day after day. While some do visit these
neighborhoods, there are few reports of massive numbers doing
soonaregular basis. As Barry McCaftrey, former director of the
White House Office of National Drug Control Policy, has

stated, if your child boughtdrugs, “it was from a student of their
own race generally.” 15

SENTENCING FOR DRUG OFFENSES

The overrepresentation of African Americans in the criminal
justice system has been exacerbated by changes in sentencing
policy that coincided with the current drug war. Since 1975,
every state has passed some type of mandatory sentencing law
requiring incarceration for weapons offenses, habitual offend-
ers, or other categories. These statutes have been applied most
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frequently to drug offenses, with two primary effects. First,
they increase the proportion of arrested d.rug offenders who are
sentenced to prison and, second, they increase the length of
time that offenders serve in prison.

Data from the Bureau of Justice Statistics show that the
chances of receiving a prison term after being arrested for i
drug offense increased by 447 percent b_etween 1980 and 1992.
A good portion of this increase was likely related to the re-
quirement of mandatory sentencing, although no breakdown
is available. Part of the increase may have also been a result ?f
generally harsher attitudes toward drug oft."e.nders.—that‘ls,
prosecutors and judges responding to a political climate in-
creasingly punitive in its orientation toward drugs.

The impact of mandatory drug laws can be seen most dra-
matically in the federal court system. Drug offenders releasei
from prison in 1990, many of whom had not been sentence
under mandatory provisions, had served an average of thirty
months in prison. But offenders sentenced to prison in 1990—
most of whom were subject to mandatory penalties—were ex-
pected to serve more than twice that term, or an average of 66
months.”” This fact, combined with a greatly increased nu.mber
of federal drug prosecutions, has resulted il:l the proportion of
federal prisoners who are drug offenders increasing from 25
percent in 1980 to 55 percent by 2004.

At the state level, the longer prison terms t-)rm..lght ablout by
mandatory sentencing laws have also had a significant impact
on African Americans. Between 1985 and 1995, the average
time served in prison for drug offenses rose by 20 percent from
twenty months to twenty-four months."® Overall, the r%uml:})le_r
of drug offenders in prison increased by 478 percent during this
period, compared to a rise of 119 percent for all (?ffcnses. :

A substantial portion of this increase consists of African
Americans. This can be seen in Table 8-1. F rom 1985 to 11995}{,
drug offenders constituted 42 percent of the rise in the blac



Table 8-1

State Prison Inmates by Race and Offense

White

% Total

Black

% Total

Increase

1995 % Increase

490,100

1985
211,100

Increase

1985 1995 % Increase

224,900 471,100

Offense
Total

100%
37%

132%

100%

109%

83%
707%

228,600

124,800

42%
26%
23%

10%

92%
306%

214,800

86,100

111,900

Violent

42%

134,000

16,600
60,600

21,200
75,100

Drug

14%
6%
0%

65%

229%

100,200

74%
162%
-72%

130,700
39,000

Property

25,000

7,600

14,900

Public Order
Other

2,300 64%

1,400

-1%

500

1,800

Bureau of Justice Statistics, June 1997.
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state prison population. Note here that drug offenders in this
case refers to individuals convicted only of a drug offense and
not, for example, a drug-related assault or robbery. For white
offenders, by contrast, drug offenders represented 26 percent
of the increase and violent offenders 42 percent. Overall, the
number of white drug offenders increased by 306 percent in
the ten-year period, while for blacks the increase was 707 per-
cent.
The combined impact of law enforcement and sentencing

policies on minorities is even more startling in some states. A

1997 study of drug law enforcement in Massachusetts found

that blacks were thirty-nine times more likely to be incarcer-

ated for a drug offense than whites.” And the impact of drug

policies on black women has been even more dramatic than for

black men. In just the five-year period 1986—g1, the number of
black women incarcerated in state prison for a drug offense
rose by 828 percent. Although the absolute numbers of women
drug offenders in the system are considerably lower than for
men, the trend is clearly disturbing.

Besides mandatory sentencing, other drug policies that may
have been well intended have contributed to the alarming
trends in black incarceration. One such policy 1s the set of drug
laws that increase penalties for offenders who sell drugs near
schools or public housing. Ostensibly, the goal is to establish
“drug-free” zones that are safe for children and other residents.

As a University of Chicago law professor reminds us:

... 1in Illinois, a fifteen-year-old first-time offender charged
with selling a controlled substance within 1,000 feet of public
housing 1s treated as an adult. In contrast, a fifteen-year-old
first-time offender charged with selling a controlled substance
from or near his home in the suburbs is treated as a juvenile.
Counseling, treatment, and targeted programs are made
available to the juvenile suburbanite while the inner city youth
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mostin need of social services enters the resource starved adult
criminal justice system.?

Bobbie Marshall, an African American who has used drugs
since his teens, experienced the impact of this kind of law fol-
lowing his arrest for selling drugs within 1,000 feet of a school
in Los Angeles. Because of his three prior convictions for selling
small quantities of drugs to feed his habit, Marshall faced the
possibility of life without parole under a federal statute. Mar-
shall’s attorneys documented that eighty-nine of ninety persons
arrested under a joint state/federal task force in the “schoolyard
program” were either African American or Hispanic.

By the time of Marshall’s sentencing, he had in many ways
turned his life around. He had become active in counseling
gang members, helped keep the peace during the 1992 Los An-
geles riots, and remained drug free. His efforts led to letters of
support from ministers, a police commander, a congressman,
and others. Although the prosecution eventually agreed to a
nine-year term for Marshall, the sentencing judge imposed
only half that term, arguing that Marshall’s rehabilitation and

value to the community were exceptional. Under the federal
mandatory sentencing laws, though, the judge was overruled
on appeal.

The most discussed reason for the racial disparity in drug
sentencing in recent years has been the issue of sentencing for
crack cocaine offenses. As crack made jts entry into urban areas
in the mid-1980s, reports began to surface about this new
highly addictive and powerful drug. Cover stories appeared in
Newsweek, Time, and periodicals around the country. Reports
of “crack babies” born to addicted mothers were among the
most frightening to surface. How could anyone fail to respond
to this human tragedy? Only later did information surface that

indicated that there were in fact no data on crack-addicted
babies.
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Testing cannot distinguish between prenatal exposure to
crack cocaine and powder cocaine, so there is no way to know
how many of these mothers had in fact used crack while preg-
nant. Further, the children of drug-abusing mother? Wl:lO de-
velop poorly may in fact be suffering f.rorn a combmatlon_ of
factors that often correlate with low-income drug abusing
mothers, including poor nutrition, smoking, and laclf: of prena-
tal care. A study by researchers at the Albert Einstein Medical
Center in Philadelphia tracked the development of more than
200 low-income inner-city children, half of whom had been ex-
posed to cocaine in the womb and half not. The study found
that both groups of children scored below average on 1Q tests
and other measures of cognitive development, but that there
was no significant difference between the two grou.ps.21 Clearly,
any type of substance abuse by pregnant women is unh.ealthy
for both mother and child. In this instance, though, the image
of “crack babies” had a significant impact on subsequent legis-
lation.

Crack, of course, is a dangerous drug; its use has caused real
destruction to many individuals and communities. The extent
of this harm and any realistic assessment of possi.ble. responses,
though, were hardly considered by Congress in its .rush to
adopt harsh “antidrug” penalties in 1986 and again in 1.988.
The mandatory sentencing laws passed by Congress provided
for far harsher punishments for crack offenses than lfor powder
cocaine crimes. Thus, the sale of 500 grams of cocaine powder
resulted in a mandatory five-year prison term, while only five
grams of crack was required to trigger the same mandatory

alty.
penIn zddition to the other racial dynamics of the drug. war,
these laws have had a major impact on African Ame'rlcans.
The vast majority of persons charged with crack cocaine of-
fenses in the federal system—81 percent in 2001—02—have
been African American.”? Federal prosecutors contend that
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these figures merely reflect the proportions of large-scale traf-
fickers in crack who qualify for federal prosecution because of
their substantial role in the drug trade. Data analyzed by the
U.S. Sentencing Commission, though, casts doubt on this con-
tention. In the Commission’s analysis of crack defendants in
2000, two thirds (6g percent) were considered street-level deal-
ers or couriers.?”

Given the severity of crack penalties in the federal system,
the prosecutorial decision regarding whether to charge a drug
offense as a state or federal crime has potentially significant
consequences for sentencing. The results of a Los Angeles Times
analysis, which examined prosecutions for crack cocaine traf-
ficking in the Los Angeles area from 1988 to 1994, are quite re-
vealing.”* During that period, not a single white offender was
convicted of a crack offense in federal court, despite the fact
that whites comprise a majority of crack users. During the
same period, though, hundreds of white crack traffickers were
prosecuted in state courts, often receiving sentences as much as
cight years less than those received by offenders in federal
courts. As is true nationally, the Times analysis revealed that
many of the African Americans charged in federal court were
not necessarily drug kingpins, but rather low-level dealers or
accomplices in the drug trade.

The folly of using expensive prison space for drug offenders,
even traffickers, has been documented in research conducted
on the federal prison population. One study examined costs
and recidivism for low-level drug traffickers in the federal
prison system before and after the imposition of mandatory
prison terms.” It found that over half of the offenders sen-
tenced to prison in 1992 were drug traffickers. Of these, 62 per-

cent, or 9,000 offenders, were considered low-risk as defined by
their limited criminal histories. The study then examined re-
cidivism rates for a comparable group of 236 offenders released

THE WAR ON DRUGS AND THE AFRICAN AMERICAN COMMUNITY - I73

from prison in 1987, prior to the adoptic?n of mandatory mini-
mums and the federal sentencing guidelines. It found that only
19 percent of the low-risk drug traffickers were re-arrested
during the three years after release, and thaF none of those ar-
rested were charged with serious crimes of violence. o
In contrast, the low-risk traffickers sentencc.d to prison in
1992 were expected to serve three years longer in prison tl;lan
the 1987 release group (fifty-one months vs. seventeen mont 5).
The study concluded that the additional time spent in prison
for the 9,000 offenders would cost taxpayers approximately
million.
$SISsimilar findings have been documented regarding the relg-
tively minor roles and criminal histories of drug offenders in
state prisons. A study analyzing the 217,000 drug offenders in
state prison as of 1997 found that only 4 percent reported any
mid- or high-level drug operation engagcment.‘Overall, nearly
a quarter of the population had no history of v1oien‘ce, no gun
involvement, no high-level drug trading, and no prior convic-
tions for non-drug offenses.”®
An analysis by the Urban Institute further documans that
the increased incarceration of drug offenders has COn‘El’lbl-lth
to a rise in the imprisonment of what has been termed soglal‘ly
integrated offenders”—in other Words., there ha_‘s-been arise in
the proportion of inmates who have ties to legitimate institu-
tions such as families, education, and labor markc?ts. Between
1979 and 1991, for example, the number of state prison inmates
with some college education rose from 10,000 to.44,000, and the
number employed prior to their incarceration increased from
192,000 to 476,000.” The Urban Institute authors iontend that
the incarceration of socially integrated offenders may be' un-
necessary because prior experience has shown that socially inte-
grated people are less likely to re—offend.' Such perle can,
therefore, be punished by means other than incarceration with-
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out putting the public at undue risk.” Further, by reducing ties
to legitimate institutions, incarceration may make these of-
fenders “more prone to subsequent criminal involvement,” 28

OPTIONS IN DRUG POLICY

Some political leaders and others contend that drug laws
and the way they are implemented are unbiased, and that
higher black rates of selling and using drugs are responsible for
any discrepancies. Former Rep. Bill McCollum, Republican of
Florida and the chair of the House Judiciary Committee, for
example, has stated that “the [crack cocaine] mandatory sen-
tences are the same for black and white people. More African
Americans generally get caught up with crime and wind up
doing things that put them in jail for longer periods of time.
But that doesn’t have anything to do with discrimination,” 2’

A more sophisticated critique is offered by law professor

Randall Kennedy, who is particularly concerned about the
harmful impact of crack and other drugs on the black commu-
nity and the fact that law enforcement has traditionally under-
served minority communities. Kennedy states that “the most
lethal danger facing African-Americans in their day-to-day
lives is not white, racist officials of the state, but private, violent
criminals (typically black) who attack those most vulnerable to
them without regard to racial identity.”* Kennedy contends,
therefore, that what is needed is not less but more law enforce-
ment in black communities,

While Kennedy’s assessment of the historic relationship
of law enforcement to the black community is well taken, his
proposed remedy is rather narrow in scope. Law professor
David Cole responds, “Jobs, housing, and education have also
been inequitably distributed to the detriment of the African-
American community. Their adequate provision would seem
to be at least as likely to reduce crime as massive extended n-

.
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carceration and without the negative effects on the community
identified above.”*! .

The issue of race and drug policy comes down to a question
of choices. Yes, most police and prosecutors are not consciously
racist in pursuing the drug war. Many ﬁrml.y bel@tve that the;;
are aiding beleaguered communities caught in a vicious cycle o
drug abuse and lack of opportunity. When‘a mother calls 911 1 tg
report a crack house in the neighbo.rhood, it 1s only natural an
proper for the police to respond sw%ftly. B _

But would more job and educational opportunities a.llev1ate
some of these neighborhood problems? Would more income
support for low-income families be helpful? Before dismissing
these notions as “hopelessly liberal” let us recau Ithat these are
exactly the tools used by middle-class communities to prevent
these problems from developing or escalating.

The relatively recent development of drug courts, for exam-
ple, demonstrates that practical innovatlfJns can both address
problems in a constructive way an.d gain PUbl.lc acceptancz.
The drug court movement, originating in Ml.an."u and Oaklan
in the early 199o0s, involves establishing sp-ec1al.1zed courts t.hat
hear only drug cases with the goal of. diverting appropriate
cases to treatment. Preliminary evaluations of these programs
demonstrate that addicts who complete the treatment program
are less likely to become engaged in drug use or crime than
comparable offenders who do not go through the program.

The cost-effectiveness of a treatment approach to subs‘tance
abuse has been demonstrated in a number of recent studies. PI
1994 study conducted by the California Department of Pﬁlcoho
and Drug Programs, for example, found that every dollar in-
vested in substance abuse treatment generath seven dollars in
savings, primarily through reductions in crime jand rec}ucej
hospitalizations.? Similarly, the RAND Cor-p_oratlon ana yzed
the relative impact of harsher sentencing policies and expande
treatment on cocaine consumption. Their analysts concluded
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that spending $1 million to expand the use of mandatory sen-
tencing to drug offenders would reduce consumption nation-
ally by thirteen kilograms, that arresting and incarcerating
more dealers would reduce consumption by twenty-seven kilo-
grams, but that expanding treatment to more heavy drug users
would result in a one hundred-kilogram reduction.®

These and similar programs are not difficult to implement.
They also hold the potential for long-term cost savings and rep-
resent a more humane approach to the problem of substance
abuse than mandatory sentencing and long-term incarceration.
In recent years, such programs have been implemented suc-
cessfully in many communities around the country. Despite
this, the drug war becomes more entrenched each day.

9
What'’s Class Got to Do with It?

he trial of O. ]. Simpson, however unusual, taught the

nation much about media, celebrity, and the racial di-

vide. The trial also highlighted the intersection of is-
sues of race and class, and how these categories play out in the
criminal justice system.

Regardless of where one stands on the question of Simpson’s
guilt or innocence, few persons doubt that had he been a low-
income African American male, rather than a wealthy star, his
criminal trial would have had a very different outcome. Even if
one believes that a black man charged with killing two white
people suffers no disadvantages in the court system, the bur-
dens involved in a criminal trial became painfully clear in the
Simpson court proceedings—and, clearly, ones that no indi-
gent defendant, or even a defendant of limited means, could
overcome. The way in which a wealthy defendant’s resources
could purchase DNA expert testimony, pursue investigative
leads regarding police misconduct, and assemble an all-star de-
fense team—all perfectly legitimate in our court system—
clearly proved to be critical in presenting a strong case to the
jury.

So, when we speak about race and the criminal justice sys-
tem, we are often in fact also talking about class. How to untan-
gle these overlapping effects is a complex problem, but one that
is critical to understanding the status of African Americans and
the criminal justice system.

The criminal justice system in general and prison in partic-
ular have long served as the principal arena for responding to
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