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1-50 The First Amendment—Freedom of Speech

A democratic form of government cannot survive unless people can freely voice their political
opinions and critcize government actions or palicies. Freedom of specch, particularly politi-
cal speech, is thus a prized right, and traditionaly the courts have protected this right to the
fullest extent possible.

‘Symbolic speech—gestures, movements, articles of clothing, and other forms of expressive  Symbolic Speech Nonverbal
conduct—is also given substantial protection by the courts. The Supreme Court held that the  expressions of beliefs. Symbolic

speech, which includes gstures,
movements,and artcis o cothing,
is given substantal protection by
the courts.

burning of the American flag o protest goverment policies is a constitutionally protected
form of expression.* Similarly, wearing a T-shirt with a photo of a presidential candidate

would be a constitutionally protected form of expression.

The test is whether a reasonable person would interpret the conduct as conveying some

sort of message. [ETXEERE] As a fo

torso, arms, neck, and legs. If a reasonable person would interpret this conduct as conveying
@ @ mesage.them i might b  protected for o symbolc speech. B @
Reasonable Restrictions Expression—oral, written, or symbolized by conduct—is subject

to reasonable restrictions. A balance must be struck between a governments obligation to

of expression, Eric has gang signs tattooed on his

protect its citizens and those citizens’ exercise of their rights. Reasonableness is analyzed on a

case-by-case basis.

Content-Neutral Laws. Lws that regulate the time, manner, and place, but not the content, of
speech receive less scrutiny by the courts than do laws that restrict the content of expression

If a restriction imposed by the government is content neutral, t allow it. To be

a court ma

content neutral, the restriction must be aimed at combating some secondary societal problem,

such as crime, and not be aimed at suppressing the expressive conduct or its message.

Courtshave often protected nude dancingasaform of symbolic expression. Nevertheless, the

courts typically allow content-neutral laws that ban ll public nudity. CASEEXAMPLETAD Rita
Ora was charged with dancing nude at an annual “anti-Christmas” protest in Harvard Square
in Cambridge, Massachusetts. Ora argued that the statute was overly broad and unconstitu-
tional, and a trial court agreed. On appeal, a state appellate court reversed. The court found
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Dess i stutions n which there was an unsuspecting or unwilling sudience * 8
Lows That Resrctthe Contentof Spech. 11 o rltcs the comtent of the expression.
must serve a compeling sate nterest and must be narrowly writen 10 achicve that nterest
Uncer the compelling government nterest s the govermiments ntres s balanced aainst
the ndividuals consitutonal right o be fee of government interlernce. For the sate t
e vl there must be s compeling govermmental crest that can be furthered oy by the
L n queston.

The United Staes Supreme Cour has held that schools may resrc ssudenss’ speech at

ool cvents GASEIBKAMPLEINY Some high school sudents held up a bamner sying “Bong
Hits 4 Jesus” at an offcampus bt schoal-sanctoned event. The majory of the Courtruked
hat schoo offcals did ot vioate th stuends fee speechrights when they confscated the
bunner and suspended the sudents for ten days. Because the hanner could resonably be
interpreted as prommoting drugs. the Courtconcuded thit the were st

Seeral pustices disgreed. however, noing that the msortys hlding cretes a special excep

Can students be suspended from extracuricular actvities because they posted
suggestive photos on social networking sites? TV.and M.X. werestudents ata publichigh
school During the summer,they took photos o sach othr preteding to suck penis-shaped
lolipops and holding thern in suggestive poses. They later posted the phots on Facebook and.
ather s 1 be seen by persons granted fiend” status or ivn  password When 8 parent
complained to the school sbout the provocative phtos, school oficls suspended both gs
from the high school vlleyball team. MK.was a0 suspended from the heerlacing squad
and the show chol Through theirparents, the il ld o lawsult liming thatthe school had
vilate ther Firet Amendment right

A federa udge ruled tht the high school did not have the right t punish the students.
Expressiveconduct s entided o First Amendment protecion it s intended to conwey  par
cular message and is lkly o be understood by those viewing It as expresing o message.
Haro, bt gil testified that they were ust trying fobe uny when they took the phoos and
posted them cnline for thels rends t see. The cout reasoned tha th conduct depcted f the
Photoswas intended 1 be humorovs and would b understood 15 such by ther teemage sudh
e Therelore, the photos were entitied t irst Amendment protection s symbolic speech.

Corporate Politcal Speech potaicl speceh by

of the First Amendmen 2 < Supreme Court reviewed

sschusets satute that prohbid corporati ing poliicl contrbutions or
expendinures that indviduals were permiied 1o make. The Count uled that the Massachuset
Taw weas unconsttational ecause i violated the ight o corpor eedom of speech

has ko held that  Lw prohbiting a corporation from using bill insers to e
s violsted the Frst Amendment ¥ Additonaly the Cou
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Bad Frog Brewery, Inc. v. New York State Liquor Authority
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